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To the Right Honourable 
SS DO MA 5 
| Earl of MACCLESFIELD, 


Lord High Chancellor of Great 


Britain. 


OUR Lordſhip's tranſcendant Candour, and 
\ the Favours You have honoured my Father 
with, will, I hope, extenuate the Preſump- 
tion of this Addreſs; which I am the more inclined 


to, becauſe there cannot be a greater Advantage to 


theſe Reports, than that the World ſhould know that 
the Author was one, whom your Lordſhip was pleaſed 
to regard. = 


I wis encourag'd to make theſe Caſes publick by 
ſeveral eminent Men of the Profeſſion. Had the 
Author prepared them for the Preſs himſelf, they 
had appeared in another Dreſs; but it is hoped, as 
they are, they may be of publick Service; ro which 
it was his only Study and Ambition to contribute. 


Bur when I am ſpeaking of doing Good to Man- 
kind, I have the moſt extenſive Subject before me 
in your Lordſhip, whoſe great Endowments and in- 
defatigable Induſtry do, in all reſpects, adorn the 
Station that has been filled by the moſt eminent 
Men of paſt Ages. No wonder your Lordſhip ſhould 
be moſt acceptable ro his Majeſty ; for Wiſe and 


Steady 
5 


The Dedication. 


Steady Princes are always moſt happy in the Choice 
of their Miniſters: For which Reafon your Lord- 
ſhip's Merits have always had much the Start of Your 
Honours; but Your Honours can neyer overtake 


Your Merits. 


Ix is with Difficulty that I reſtrain my ſelf upon 
this Subject, which, tho' pleaſing to me, will be 
otherwiſe ro your Lordſhip : But I can never be 
too full in expreſſing my ſelt, 


My LORD, 
Jour LogbsHi?'s moſt obliged, 
And moſt devoted 


Humble Servant, 


Roger Comberbach. 
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Term. Sancti Mich. 


Anno 1 Jac. II. Regis, in B. R. 


Dorrington ver ſus Edwin. 


to the Huſtings, and ſo hither by Certiorari. After, — in 

upon an Elongavit teturn'd by the Sheriff, a Scire fa- Replevin af. 
cias iſſued agatnſt the Pledges. Demutrrer thereto. . — 

Pollexfen pro Defendente. Scire facias lieth not againſt the pied — Bo 

Pledges; fo2 the Advantage of ſuing the Bail is loſt by remov- found both 
ing the Certiorari hither : So in Debt, if removed hither. This ia Gi... 
—_ by the Mods of the Certiorari, (dicite (to the Platn- by Weſt. 2. 
tiff) quod proſequatur ſi voluerit) And this is the Practice in 
other Tales upon a Removal out of an inferio2 Court. 


Obj. In a Replevin, the Plaint it ſelf is removed, and the 
Pledges liable. 


Reſponſ. By the Common Law there were no Pledges in Re- 
plevin pro retorn' habendo. Stat. Weſt. 2. cap. 2. bzought in the 


R by Plaint in the Sheriff" 6 Court tranſmitted Scire faci:s 


Pledges, and the Recordari & Pone are grounded upon that 


Statute. 


The Pꝛoceedings upon a Recordari vary from thoſe upon a Difference of 
Certiorari. Willis and Bronker. Hill. 1 Jac. 2. Rot. 1157. Fo; in ons Recon 


on a Recor- 
a Certiorari the Ca'e is begun de novo. 3 H. 6. 2 & 3. That the ar, war on 


Parties may p2oceed in a Plaint below upon a Recordari, but E195 
not in a Certiorari. The Declaration in this Court runs thus: 
A. ſummonit' fuit ad reſpondend' B. which p2oves it to be a 
new Ozginal. There is no Pꝛecevent fo2 this Cale. 
That a Scire facias would not lie if it had been removed by 


Pone, &c. fo: het lieth upon a 1 not a Plaint. 2 Inſt. 340. 


8 Ed. 3. 


2 Termino Sancti Michaelis 
8 Ed. 3. 72. 29 Ed. 3. 38. b. Dalt. Sher. 434. 1 Cro. 446. Mo- 
ſyer and Gray, 1 Cro. 594. That admitting the reſt, there 
muſt be an Alias and a Pluries Ret. habend. befoze the Scire fa- 

cias. Fitz. Nat. Br. 74. 80. Raſt. Entr. 569. Dalt. Sher. 273. 
Weſtm2.c.z, Holt pro quer. A Scire facias lies and is grounded on Stat. 
Weſtm. 2. cap. 2. that Pledges ſhall be found, both upon a TUrit 
and when by Plaint: The Intent of the Statute is, that the 
Pledges ſhould be liable after the Removal of the Cauſe, tho 

| commenced by Plaint. 

And a on There is a Difference between a Habeas Corpus and a Certio- 
0 20g 4, rari; fo2 this removes the Reco, cum omnibus ea tangentibus z 
| Certjorari, but upon a Habeas Corpus the Body is removed only, and they 
ſhall begin a-new; ſo ar the Common Law, 3 H. 6. fo. 3. This 
is like a TUrtt of Erroz, where the Ball is removed by the 

Moꝛds (cum omnibus ea tangentibus). Sid. 213. 
*  Jnconvenience urged, That if by removing, &c. the Pledges 
were diſcharged, the Plaintiff a!ſo by a Certiorari might dif- 
charge his own Pledges. That Pꝛoceedings have been againſt 
oe Pledges after a Removal. Jo. 439. 1 Cro. 446. Raſt. Entr. 
576. ee: | 
Obj. 1. The Declaration here is a new DOziginal. Anſwer. 
Raſt. Entr. 570. go 
Obj. 2. That there muſt be an Alias and Pluries. Anſw. 'Tig 
not neceſſary after an Elongavit returned per Vic. and this Ob⸗ 
jeſtion might as well be taken to the Bail when a Non eſt inven- 
tus is feturn'd upon the Capias. Adjornatur, And at another 
Day it was adjudged fo2 the Plaintiff, viz. that the Pledges 
are liable. And (per Aſton) the Party ts clearly in Court, and 

conſequently the Pledges. Mich. 2 Jac. 


Joinder in Tenants in Common cannot join in a Leaſe in Ejenment, 
Ejeament. per Cur'. Opinion of Low Chief Juſtice Jones accord. Vide Poſt. 
Tenants in Common cannot join in Ejekment. Q. pag. 190. 


Cafe ago Attachment deny d by the Court againſt an Attomey, who ap- 
—_ 4 pear d foꝛ the Plaintiff, without Marrant; but (aid an Ackion on 
Warrant. the Cale lies. | | 


A criminal A Motion was made to charge one with a perſonal Action, 
EDD Who was committed fo2 a criminal Action; and deny d: Fo2 this 


Rex werſus Coroner de — 


Felo de fe Melius Inquirendom was granted upon an Afﬀidavit, that 
88 no Inſanity ok Mind was given in Evidence befoze the 
Cozoner's Inqueſt, who, notwithſtanding, found the Perſon dead, 

I 755 Non 
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Non Compos. C. J. It is a dulgar Erroz, that none of lane 
Mind can be Felo de ſe, and that wholocver kills himſelk, mull 
be Non compos. Foꝛ if he be Compo as te other Aas, that (ole 
Act ſhall not denominate him don compos. 


ac ha 


Thoſe that come in upon a Habeas Corpus o2 Attachment Tito pl: 
muſt plcad the ſame Term, without Imparlance, giving the o2- ©. — 


Corpus or 


dinary Rulcs, which arc eight Oays. Per Alton. Artachment. 


Recogutzance taken befoze a Juſtice of Peace, and foxfeitet Recogni- 
there, and after removed hither, we cannot eſireat it; and by 3 
this means the Uecognizance map be vacated. Per Lord C. J. Peace, vs. 


Tones. cated. 


The Plaintiff having Notice that a Motion would be made Didringss 
againſt him in Arreſt of Judgment, (after a Uerdfct) becauſe the mbezled. 
Diſtringas was Dcfcfive, recciving the Poſtea from the Clerk of 
the Aſc, took off the Diſtringas, and hind2cd thereby his Mo⸗ 
tion; the Want of a Diſtringas being helpd after a CAerdif#, tho'- 


an ill one be not. | 
No Marſhal can ſit here as an Officer of the Court, till he be No Marſhal 
firſt admitted by the Court: And (per Wright) the Right. of the of B. R. be- 


foie Admit- 


C flice is in the King only. tance 


Rex werſus Copeland. 

EA f02 Engrofling upon 5 Ed. 6. Exteption was taken, 1ndi&ment 
that the Indiäment was laid in London, and the Sale in Sur- = London, 

rey: Ruled, That it is well enough, (on a Special Uerdi#). — gag in Sur. 


ſing in Cur- 
rey. 


Rex verſus Lord Brandon. Vide poſt. 5. 


Ttomey-General moved, that he might not have a Copy of Copy of the 
the Panel, &c. But ruled, That (he being to be ttied fo2 a * 
Treaſon) might have it befoze he was bꝛaught to the Bar, and in 
Sidney $ Caſe twas allow d, as repozted by the Under-Shertff of 
London, then in Court. 


Snape and Dowſe. 


: E was taken to an Ozder of Seſſions, upon the Sta- Octer of Seſ- 
tute ko: Servants Wages, viz. That it doth not appear ons for Ser- 
that the Servant was hired accoꝛding to the Statute. Qualh'd. ques. *** 
And per Holloway, Only Labourers are within the Statute. 
2 Dennis 


* 
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Dennis and Edwards. 


Quare cum, Sſault and Battery; Cerdii# pro quer. Yoved in Arteſt of 
e | Judgment, that the Count ran, de Placito qQuare cum, 
:mendcd, &c. (0 but a Recital, &c. But the Court granted that it might 
be amended, and Reco2ds were p20duced of Amendments in ſuch 
Caſcs in C. B. But Note, Two Judgments were arreſted fox 
this very Fault, Termino Paſch. 8 Georgii, viz. Lay verſes Brew- 


iter, and Simons verſus Atkins, in C. B. 


Miſnoſmer Note, Harvert fo2 Harbert (being only Vitium ſcriptoris) wag 
an Kered amended upon Motion, tho Iſſue was joined, and the Cauſe en- 
tred upon Reco2d. e 


Claxton verſus Switt. Poſt. 32. (Rot. 1163.) 


Bill of Ex- 
change in- 
dors'd, & c. 


J Pon an Indozſement of a Bill of Exchange, by the Cuſ- 
tom ok Merchants. Demurrer, The Queſtion was, 
CUhether a Recovery by the Jndozſee againſt the Ozawer, with- 
out Satiskadion, be a good Bar to an Action bought by him a⸗ 
gainſt a mean Jndozſo2 ? | 
Thompſon. Jt is not; He hath his Election to bang his 
Action againſt either, thercfoze it is no Bar. The Pleading in 
this Caſe is naught, there being an Indebitatus Aſſumpſit; fo 
that non conſtat upon what account the Damages are given. 
Pollexfen fo2 the Ocfendant, to the Objeckion of Indebitatus Aſ- 
ſumpſit, anſwered, They are avecrr'd to be the fame; and agreed that 
he hath Elcdion to bzing againſt either (everally, but not again 
both together. The Eledion is determin d by the Recovery; and 
if he might alter ſue the others, they would be depzived of their 
Remedies. So in Treſpaſs, 2 Cro. 73. Yelv. 65. and differs from 
the Cale of Debt upon a Bond which is joint and ſeveral. Ad- 
jornatur. Note, This Caſe is reported in Latw. and 3 Mod. 
where it appears, That Judgment was given fo2 the Plaintiff, 
but afterwards reverſed in the Exchequer Chamber. 


Hawley verſus Ludlow. 


22 Ebt upon a Batl⸗Bond; the Condition was, That the 
Diſcharge of Pzincipal ſhould appear at ſuch a Day, &c. The Bail 
che Bail be. PLEADED, That the Pꝛincipal rendered himſclf befoze in Diſcharge, 
fore Day of  &C. and was Diſcharged fo2 Want of Pꝛoletution. 


Appearance, 
and good. | 07 
4 Holt. 
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Holt. A Surrender befoze the Day cannot diſcharge the Bond, 
the Condition being erp2zeſs to appear at ſuch a Day: And the 
Condition here of this Bond differs from the Condition of a Re- 


coqnizance. 
Darnel contra, That the Law favours the Bail. 3 Cro. 22. 
Ro. 335. 26 H.7. f. 7. 3 Bulſtr. 191. C. J. Such Surrender 


Hall diſcharge the Bail, fo2 the Body being rendered, the Arreſt 
hath its Effect. 


Vallet and French. Poſt. [2. 


Dat Erroꝛ in Fa#, in this Court, muſt be bꝛought the lame Error in Fact, 
Term. Fitz. Nat. Br. 21. (I) Dy. 195, 196. Yelv. 157. —_— 
3 Cro. 104. Ro. 7 46. Style 218, 219. Term. 
Anſw. That it is pleadable befoze Execution executed. 
Wythens. Such TUrit lieth here in the ſame Term, becauſe 
Judgment is (o long in our own Bꝛeaſts. And (per C. J.) we 
might alter it the ſame Term without a TUrit of Erroz. 


Salter and Bellamy. 


Dr to reverſe a Judgment given in an inkerioꝛ Court, thzee Ecror from 


Erroꝛs were aſſigned. — 
1. That Judgment is awarded by the Payo? and Bailiffs, Jurors Names 
without ſaying per Cur. return d; ill. 


2. That it is coram præfat Major & Ballivis, the Cauſe being 
continued above a Pear after. 
3. There are no Juroꝛs Names returned. 
The Court over-ruled the iſt, (it being ſaid in eadem Cur', tis 
weil enough) and the ſecond, becauſe the Coppozation dieth not, 
and the lame Mapoz might be cholen again. 
But fo2 the laſt _ the Judgment was reverſed Niſi. Vide 

Ro. 796. 800. 


Rex werſus Lord Brandon. Vide ante 3. 


T was moved in Arreſt of Judgment fo2 High Treaſon : 2 of 
1. That he had not four Days to move in Arreſt, &c. and i 
cited Sir Henry Vane's Caſe. fon. 
2, That one of the Witneſſes was examined to a Matter out 
of the Jnditment. 
3. The Impꝛobability of Claxton's ſeeing the Writing of ſuch 
aLetter, and the Reading of it after, and that he was yet un- 


pardon d. 
4. That 
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Bail on the 


Habeas Cor- 


pus AR. 


4. That Rumſey was fox(wom in Low Rutlel's Trial; but 
that was utterly denico by the Court. 
5. That the Lozd Gray was not to be credited. 11 H. 4. 4 


Bra. lib. 3. cap. 3. That a Pardou revericth not the Outlawꝛy. 


6. That he had no Counlei. 4 Cro. 34. 147. 

7. That his Jury were not all Freeholders ; and cited Fitzhar- 
ris's Caſe ; but all theſe Exceptions were ovcr-ruled by the Court, 
and Judgment given againſt him, quod, &c. 


Rex werſus Lord Delamere. 


* was moved, that he might be bailed upon the Habeas Cor- 

pus Art, fo? TUant of Proſecution, within a Term. 

Cur'. The Gꝛand Seſſions held at Cheſter, where the Cauſc 
ariſeth, is in Nature of a Term; and if his Pꝛayer had been en 
tred there, we might have bail d him (upon Motion) the firft 
Dap of this Term; but the Pꝛayer being here upon the firſt Dap, 
that can gfve him no Advantage; the Diſcretion of Bailing, 
which the Court had befoze, is now reſtrained by that Ad. And where 
the Act laith Witneſles, pet if one TUitneſs only be fick, tis 
within the Ack: Aud {the (Wo2ds of the Ac being upon Oath 
made) an Affidavit was taken in Court viva voce; but this was 
afterwards watved, and the — was batled by the Content 
of the „— General. 4 
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Mayor of Norwich verſus Johnſon. 


N Action of Taſte was bought in C. B. againſt an watt »giioft 
 Executo2 de fon tort of a Term, and Judgment N e 
there fo2 the Plaintiff. The Defendant bungs a „ Tn. 

_ Writ of Erro. | 
Appleton pro quer in Error. Malle lieth not againſt ſuch an 
Executo?, it being penal, and treble Damages to be recovered. 
1 Cro. 282. that Trover lieth. | 
Waſte lay not againſt him at Common Law; and the Sta- Star. of Glou- 
tute of Glouceſter is only againſt Tenant fo Life o; Pears, which = 
is to be conſtrued ſtrickly, quia Penal. Tenant in Tail apres 
Poſſibility, Tenant by Elegit, at Mill, at Sufferance, ceſtui que 
Uſe, Pernoꝛ of P2ofits barely, until Stat. 11 H. 6. cap. 5. were 
not within this Statute. So the Queſtion will be ſolely, hat 


Eſtate ſuch an Executo? gains by his Entry? That he gains a 


Fee-ſimple by Diſleiſin, Vide 1 Inſt. 271. Ro. 662. and Digby's 
Caſe, ibid. : 


To bꝛing him within the Statute, he muſt be either Tenant fo? 
Life 02 Pears, and ſuch Eſtates muſt be gained either by Right 
02 by TUrong; that they cannot be by TUrong, is Helliar's Caſe, 
6 Co. And here it cannot be by Right, becauſe it appears upon 
Beco that he is an Executo2 de ſon tort, and ſo in by Wrong. 
Eſtates foꝛ Pears muſt be gained, either by At of the Party o: 
Act in Law ; here it appears, that he comes not in by At of the 
Party, and by Act of Law he cannot; fo2 the Aq of Law will 
wozk no TUrong. Mone without Claim oꝛ Entry can gain an 
Eſtate by Wrong. Mo. 126. And by luch Claim, &c. he muſt 
gain a Fee; fo? no uncertain Eſtate can be gaind by {Urong. 


This 


Termino Sancti Hillarii 


Stat. of Glou. 
ceſter, penal, 
yet favoured. 


laterrogato- 


Trial by Re- 


Ejectments, 
how regula» 


This is not like the Caſes of Election, where to make the 
other 3 Oiffeiſo2 oz Leſſce, is at the Elefton of the Party. 
1 Cro. 302. Blunden and Baugh. Noz will the Caſe of an Oc⸗ 
cupant, who is puniſhable fo2 (Uaſte, be like unto this; fo2 there 
the Entry is lawful, but here unlawful. The Law takes Notice 
of ſuch Executoꝛs in r:ſpet of the Creditoꝛs, and will not conſtrue 
any Thing to their Pꝛejudice. Hob. Caſtilion and Smith. 

Holt contra, cited 5 Co. 33. An Cxecuto2 de ſon tort map be 
of a Term, Mo. 136. tho' he cannot derive a Title to another; 
that tis a Oiſſeiſin at the Election of the Party, Mo. 303. So 
the w2ongful Guardian in Socage is a Diſſeiſoz at the Election 
of the Heir: That this is juſtifying one CUrong by another, the 
Waſte by the Diſſeiſin. | : 

Obj. He is liable to Creditozs. Anſw. This can be no Wrong 
to them. — 

Such an Erecuto? is liable to all Afions, tho he ſhall not 
have cqual Advantages with a rightful Erxecutoz, 5 Co. Coulter's 
Cale, 1 Inſt. 271. To the Objection, that tis a penal Statute, 
he anſwered, that by 2 Cro. 4:4. 4 Mod. &c. it appears to be 
a remedial Statute : That if ſuch Action lay not, it would be of 
great Wrong to the Reverſioner. Tis true, Tenants by Ele- 
git, &c. are out of the Statute, becauſe they are created by an 
alter Statute, and the Taſte they do ſhall go in part of Payment 
ok their Debts. 1 3 8 

C. J. Tho the Act be penal, yet being ok publick Benefit, it 
ſhall be conſtrued favourably ; and being an Erecutoz, he repze- 
ſents the Teſtatoz, and conſequently map have a Term fo2 Years. 

The Judgment was affirmed. 


Note, Upon a Motion to be diſcharged, b:cauſe no Jnterroga- 
tozics were put in within four Days ; Ruled, That the four Days 
muſt be in Term. = | 


Per Lord C. J. Nothing triable by an Iſſue between the Par- 
ties can be directed by the Court to be tryd by Reference. 


Cloſe and Vaux. 


JGdgment in Ejectment, and Coſts tax'd, the Leſſee re⸗ 
lealeth the Coſts. Ruled, upon Motion, to be an undue 
Hꝛactice, and the Releaſe void: Fo2 (per C. J.) Ejetments being 
framed by the Court to (ave long Proceedings in Real Actions, 
the Court hath Power to regulate all Matters that fall out in 
ſuch keigned Adions. 


I keble- 


* 
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Keblethwait verſus Palmes, 


Aſe in C. B. fo2 diverting a TUatercourſe, Judgment pro Cafe for turn- 
quer,, Erro2 bꝛought in B. R. Thompſon pro quer' in Er- a. ee 
ror. The Declaration here is ill laid; there is a Difference be: ia, Pieter 
tween Caſe and Treſpaſs ; fo2 in Caſe the Plaintiff muſt well tion. Vide 
intitle himſelf; here he hath lad no P2eſcription fo2 the Mater Pl. pes 9. 
courſe, without which he cannot gain a particular P2operty. 
1 Sid. 167. The Afton ſhould have been Treſpaſs, not Cale: 
Pete is no Damage done, becauſe the Plaintiff ſhews no Right. 
See 4 Co. Lutterel's Cale. 
1 Cro. 325. is nothing to our Cale, 1 Cro. 494. and Dy. 248. b. 
amount to a Preſcription. 1 Roll. 105. is fo2 me. 1 Leon. 280. 
Palm. 209. tho it ſays, Caſe, it muſt be intended of Treſpaſs. 
The Defendant hath well juſtify'd, fo2 it was to turn his own 
Mill, and ſtood upon his own Gꝛound. 
Williams pro def. The Declaration is good; no Difference be- 
tween Treſpaſs and Caſe, but only fo2 Aggravation of the Da- 
mages. {UWhereſoever an Jnjury is done, Cafe lieth; here the 
Injury is apparent, and Malice alſo, Jn poſſeſſozy Actions the 
Title need not be ſtrictly made out, as in a Pꝛeſcription. BraR. 
cap. 43. 
Obj. Chat the Hill is not alledged to be antient, oz any Pꝛe⸗ 
ſcription laid. . 
Anſw. The Watercourſe is not apply d particularly to the Mill, 
but to the Place, and may be put to other Ales. That the Mill 
is mentioned only to aggravate the Damages. Bracton, cap. 42. 
de Aquæ ductu. Raſt. fo. 441. tit. Uſes. 21 H. 7. fo. 30. Raſt. 
Entr. fo. 90. b. tit. Molin. | | 
Obj. 11 H. 4. fo. 47. Anſw. There an Injurp doth appear. 
Dy. 248. b. erpzeſs 2 Cro. 42. Hob. 290. Biggot. 1 Cro. 499, 


500. Palm. 290. Thelwal Digeſt of Trits, tit. Executor, pla- 
cito 7. | SE 


- Burman verſus Buckle. 


Aſe upon a Bill of Exchange; Declaration upon the Bill of Ex- 
Cuſtom of Merchants, Gerdict pro quer”. -* 

here laid, is as general as the Common Law of England. Merchants 
1 Ro. 29. pl. 30, 31. 1 Sid. 3296. 

2. The Cuſtom is laid, Mercatori vel alicui al' perſonæ (omit: 
ing the Mods Commercio utenti.) 

Wythens J. All the Pꝛecedents are, Commercio utent, except 
one which paſſed ſub ſilentio. Judicium arreſtetur niſi, &c. 


C Rex 


Ways. 


10 Termino Sancti Hillarii. 
Rex verſus Newdigate. 
Inditment DE Defendant was convicted upon an Indiamenr fo? chal 
for challeng- lenging, &c. and now fined 1000 Marks, and kound 
I Sureties fox his Good Behaviour foz thꝛee Pears. 
London. Reſolved, That the City of London cannot ſet a Fine, 8c. 
fo2 Non⸗ perfoxmance of a By-law. 
Nuſ.nce One was indicted and found guilty of a great Nuſance: A 
abated. CUrit goeth to the Sheriff (if the Party refuſeth to abate it at 
his own Charge) the Court will raiſe the Fine acco2dingly ; Se. 
cus, It the Nuſance may be eaſily removed, as — down a 
Wall, &C. 
Rex werſus Bally. 
ladietment Aily being convied and fined, upon an Indictment fo2 Rid- 
for Kidnp- JI napping, a Yotion was made to eſtreat his Fine. Aſton, 
2 The Courſe is not to eſtreat, &c. when the Party is in Exetu⸗ 
tion, unleſs at the King's particular Requeſt. 
Brent and Whiechcock. 
The King's JT Eplevin. The Defendants avow upon the Statute of 
1 Ph. & Mar. and 22 Car. 2. fo; not repairing Highways. 


Plaintiff replies, and pleads the Puvilege of the Yonepers of 
the Mint to be exempt, &c. the Defendant demurs. 

Hole fo the Defendant argued, That the King's Letters Pa. 
tents reach not theſe Ads, ko; the Eremption is only from Du⸗ 
ties, &c. granted to the King, and the Duty of repairing the 
pighwap comes not within thoſe CUo2ds ; but admit it were a 
good Olilcharge, pet the ſubſequent Acts repeal it. Inſt. 121. 
6 Co. 73. Drue Drury's Caſe. 2 Inſt. 704. that all Exemptions 
of Clergymen are taken away. 2 Ed. 3. 6. and 2. 2 Inſt. 569, and 
570. Pete this Tax is laid by Acts of Parliament ſince the Pa; 
tents. Sid. Oz, Webb's Cale. 


— Judgment was given fo2 the Avowants. Paſch. 
2 Jac 


- N Upjohn 


ADOI1GNKEKKK iu» 


Upjohn and Dawkins. 


Reſpaſs quare liberam Piſcariam, &c. fregit & piſces, viz. Narr. in 
&c. ipſius (quer) cepit & aſportavit. ow (Wl 
Pollexfen, Þere is a Gernid f the Plaintiff, and tho' it be au Quer 


libera Piſcaria, pet one may put Fiſh of his own there. Uſher's cepit, &c. il 
Caſe of Pheaſants. 


This is like the Caſe of a Tenant in Common, who ſhall re- 
cover when he declares angly, if Tenancy in Common be not 
d in Abatement. 

It was ſaid by Wythens, and not denied by the Court: pere Poſt 
it appears by the Declaration, that he is a Tenant in Common; 
ſecus, in the Cale put, where he is pzeſumed to be ſole Tenant, 
until the contrary be ſhewn: Ruled, that the Declaration is 
naught, and Judgment accopdingly, | 


Humtreys and Miſdale. 


Reber in C. B. avowy by Damage-feſant : Nonſuit : The 10 Replevio, 
Jury omitted to find Damages, and tar Coſts upon the mel fr. 
 Nonſuitz and the Queſtion was, If that might be ſupply'd by a pix d by Ia 

TUrit of Inquiry? Thompſon, That it cannot 21 H. 8. cap. 19. quiry. 
Co. Entr. 572, 574, 5, and 7. 

pollerfen, That it may be ſupply'd : The Piecedents are bath 

Ways, Theſaurus Brevium 1 Part 107. 2 Part 247. Cur, A 

Writ of Inquiry voth lie in this Cale; and granted accomingly. 


Herring and Brown. 


Jectione firme, The Jurozs found a Settlement to Uſes, Revocation 
with Power of Revocation 1643, and afterwards a Fine is of Ves, c. 
levied 1649, and then a Deed declaring the Uſes of the Fine: 
The Queſtion is, Chether the firft Ales are well revoked? 
Williams pro quer. Here the Deed doth cloſely follow the 
Fine, and the Jntent of the Fine was. only to ſever the Eftate 
and raiſe new Ales. Deeds of (ſes are uſually made after the 
Fine, tho" dated befoze ; no Difference as to this Cale, whether 
the Deed is pꝛecedent oz ſubſequent ; only an Averment lies a- 
gainſt a Deed made after a Fine; ſecus if made befoze. 


Powers of Revocation are largely taken. Hob. 312. Kibbol 
and Lee. yo Co. Snape's Caſe. 


The common Way of executing a Bomer of Revocation, is 
Te Fiue and Deed. Dy. 436. __ NEG 
8 This 
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This Court will not judge accozding to Niceties. 1 Cro. 191. 
Ruſhw. Vaugh. 43, 49, 50. | | 

Holt contra, The Power of Revocation is extinguiſh d by the 
Fine, which wozks a Foxfeiture being levied by Tenant fo2 Life, 
who thereby is in of a new Eſtate. 

And 'tis not abſurd, That he who hath a Power of the Jnheri- 
tance may commit a Foxfeiture, it being a limited Power. 

That it is a Foxfefture, Inſt. 251. b. 1 Ro. 855. And what- 
ſoever was the Intent of the Party, we muſt argue upon the 
Fact done. 1 Cro. 391. i A 

That it wozks an Extinguiſhment, Albany's Caſe and Diggs s 
Caſe are expzeſs. Tho the Fine and Deed, to ſome purpoſes, 
make but one Conveyance, yet here they muſt be ſeverally conſi⸗ 


der'd, and the ſubſequent Deed cannot amount to an Execution 
of the Power, fo2 then it ſhould purge the Fozfeiture, which it 


cannot do, Inſt. 250, 252. Sid. o. Leſtrange s Caſe. Difference 
between a pꝛecedent and a ſubſequent Deed, Inſt. 236. b. Tho' 
Revocations ore favoured, yet the Circumſtances muſt be pur- 
ſued, Quod fuit conceſſum per Cur præter Wythens Juſt. who 
held, that the Fine and Deed ſhould be conſider'd as one Convey- 

ance in Favour of common Aſſurances, where the Diſtance of 
Time is not apparently long: But it was adjudg d fo2 the Defen- 
dant. Vide Poſt. | | ; +1 


2d Impsr- Williams moved foz a ſecond Jmparlance in a Quo Warrants, 


hance in Quo and laid it was granted in the Caſe of the City of London, but 


the Court denied it; fo2 Aſtry ſaid, by the Cotirſe of the Court 
they were to have but the common Imparlance. And (per Cur”) 
being ex gratia, we may grant 02 deny it as we ſee Cauſe. 


Procedendo A Motion was made fo2 an Attachment againſt the Bapoz of 
— upon Affidavit, that he had long delay d a Trial. Hol- 
Court. loway, Pou may have a Procedendo ad judicium, and compel 


him to pzocced ; but an Attachment was denied by the Court. 


Gardner verſus Stroud & al. 


Attorneys Djudged that an Attozney's Clerk hath no Paivilege; alſo 


Clerk, &c. that an Attomey being jointly ſued with others, loſeth his 


po $i Puibilege. 


Valet and French. 


4 


bende, s. CCire facias to revive a Judgment, the Defendant pleaded a 


no Superſe= CUrit of Erroz depending de Record' coram nobis reſiden', 
o Sn und adjudged, that it was no superſedeas; ſecus of Erroz in 
faCias. other Courts. Cooke 


8 
: F 
4 

* 


Cafes ; ; * ſo it was done here. 
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Cooke verſus Williams. 


E of a Judgment in C. B. Exception taken, that no Day Where Wane 
4 


was given to imparl, the Judgment being of the ſame 4-5 1 
Term, Raſt. Ent. 631. Sed non all', ko: C. J. ſaid) TAant of an cor. 
Imparlance, if p2ay'd, is Erroz; ſecus,. ik not pꝛay d. Aſton, 
the Dictum eſt, &c, in the Reco, is only to give a Rule. 

The Judgment was affirmed, fo2 it appeared upon the Recow 


that the — was by Nihil dicit. 


Rex verſus Vaux. 


jams moved to quaſh an Invixment kan Perjury. FO? in iddletes 
that in the Caſe ok Ms. Cellier, An Jndiament in oc Perjury 
Yorkſhire foꝛ a Perjury committed in London, was quaſh d fox i in Londoa, 
that Reaſon. 
C. J. Ik an Indictment be apparently vitious (be the Crime . Cu- 
what it will) it ought to be quaſh'd ; fo? if there were a Trial and 
Uer dict thereupon. Judgment muſt afterwards be arrefted fo? the 
Citioulneſs' of the Indickment; and Gy * amicus Curiæ, 
any one may move to quaſh it. 


Withers. The Courſe is uſually to dien a Trial in ſuch 


- ' 1 
* - 


Rex ver ſus Freake. „ . 
Nditment fo? calling one Thief; Exception taken, that it ig No dona 
actionable at Common Law: Quaſh' . . 


« + tionable. 


Note, Jn Ejectione firmz, the Court, upon good Cauſe Term en- 


— Hewn, will enlarge the Cem. 1 


2 ment. 


Eje&ment on 


A Motion was made fo? Judgment in Ejetmenc, upon a Leaſe 


fealed on the Land, and deny; foz (per Cur) pou muſt try it, wa, mat be = 
tried. 


Termino Paſchæ. 


Where Trial 

by Reference 

or Audita 
Querela. 


New Trial 
denied. 


Statute of 
Diſtribu- 
tions. 


Termino Paſchæ. 
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FRrenilarities in ſuing out a Judgment 0 „ 
to be tryd by Reference, &c. but other Matters lable 
quent to the Judgment, by Audita Querela. 


Cbe Court denied to grant a new Trial, upon AMdavit that 
the Jury went by Uotes ; tho Serjeant Stroud laid it had been 
a in the like Caſe. 


Palmer and Allicor. 


Rohibition. A Man dieth Jnteſfate, leaving a perſonal E- 
fate, and only one Son; and the Queſtion was, 1. Whe: 

— any Intereſt veſts in the Son by the Statute of Diftribu- 
ons ? 

2. Whether this be not moꝛe p2oper fo? the Juris dition of the 
Arches, and tonſequently no Pꝛohibition fieth ? 

Williams fo2 the Defendant in Pꝛohibition. To the firſt, Be⸗ 
foe 22 & 23 Car. 2. No Diſtribution was granted of Inteſtates 
Eſtates. 1 Cro. 62. Fotherby's Caſe, Jo. 228. (6 Car.) Van- 
dam's Caſe. 

at Common Law, befoze 31 Ed. 3. ©winary could not grant 
Admfniſtration, but had only a delegate Power by ſpecial Com- 
miſſion, 9 Co. 40. Henſlow's Caſe; but 31 Ed. 3. eMables the 
Owinary to grant Adminiſtration. And the Statute of H. 8. ties 
him up to the next of Kin. 1 Cro. 208. Na Right in the Admi⸗ 
— but in Right of the Jnteſtate. Th 

at 
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That 22 & 23 Car. 2. doth not alter the Law as to thts Caſe, 
being caſus omiſſus. 

That there is no need of raiſing a Conſtruction in this Cale, 
fo2 he had a good Remedy by the other Statute, 5 Co. 39. No 
Diſtribution can be made where there is but one Child; fo2 the 
Statute is not to be conſtrued beyond the expꝛels CUlozds. Trin. 
31 Car. 2. Burnel's Cale. 

2. To the ſecond Queſtion. Vide Cottington's Cale, 

That by 22 & 23 Car. 2. The Jurisdiction is fix d in the Ec⸗ 
cleſiaſtical cone, cxcluſive in effect of all others. The Chance- 
ry and Exchequer never relicve in caſe of Ollrtbutton. 


Pollexfen pro quer. 

The Conſtruction of an At of Parliament doth al ays belong 
to the King's Courts. 

The Clauſes of this Act fo? Diſtribution, which give Power 
to Eccleſiaſtical Courts, &c. do not take away a Pꝛohibition in 
this Court. 

e contend not fo2 the veſting of an Eſtate in the Inkant, 
but only ſuch an Intereſt as where there are moꝛe Childzen, 02 in 
Caſe of a Legacy; we agree, that the Eſtate is in the Admini- 
ſtratoz, and the Tntecreſt © claim is only a Choſe in Aftion. 
This At is in Lieu of the Jnteſtate's CUill, and as good as an 
atual TUill. 

Fk no Intereſt veſts befc2: Diſtribution, Childzen will want 
their Poꝛtions fo2 their JI2ccrments, and Adminiſtratozs will be 
encouraged to delay Diſtribution. 


Diſtribution 
where only 
one Child. 
Sed vide poſt 
Contr. 


Prohibition 
where it lies. 


Vide infra. 


Pꝛecedents are many in the Courts of Delegates, that ſuch 


an Jntereſt veſts, and the conſtant Pꝛactice there accords. Stat. 


1 Jac. pꝛevents the Mother's going away with the Child's Part, 
which p2oves that ſuch an Intereſt 1s veſted. Practice in Canc 


accord'. 


Obj. This is caſus omiſſus, fo2 the Statute extends not to a 


ſole Child. 


Anſw. Diſtribuere ſhall be taken as tribuere. And as to this Pot S. C 


Point the Court was of Opinion, That one ſole Child 18 within 
the Statute. Vide prox' pag. contra. 

Jn Burwel's Caſe, the Point in Debate in this Caſe came not 
in Queſtion: And (per Cur') that being only an Opinion of a Caſe 
in Equity, will not govern this Caſe. Tis unreaſonable that 
Adminiſtratozs ſhould only have the Trouble, 8&c. and after Le- 
gacies, &c. paid, the Eſtate ſhall ga to another. 4 Co. 51. 

1 Cro. 106. Dy. 372 | 
X That Adminiſtration de bonis non, ſhall go to the reſiduary 

egatec. 

C. ]. There Power is given to Eccleſiaſtical Courts, and an 
At directs them, &c. tis 3 that they may not judge 
ok this Act. 

Wythens. 


= -- Termino Paſche. 


Wythens, CUhcnever Ads cf Parliament come in Qucſtion, 
this Court grants a Prohibition. lis the Conſtant Practice. 

C. J. Pꝛohibition lieth eniy when other Courts hold Dica of 
that whereof thcy have no Jurisdicion, 02 having a Jurisdiction, 
they miſtakes. But Wythens, Wright, and Pollexſen contra as 
to this Point. Foz a P2ohtbition 1s to ſee if thoſe Courts p20- 
ceed regularly, 02 no; and if they do ſo, then to grant a Con 
ſultation, which TUrit p2oves, that it licth in Caſes where no 
Wrong, &c. is done; and tho' it appears they had onginally 
good Conuſance ok the Cauſe. Sed hac obiter. 

At another Day Pollexfen inſiſted, that Conſttucton of Acts of 
Parliament belongs to the King's Courts, and cited Vaugh. 230. 
Sid. 431. 1 Cro. 62. 202. 1 Sid. 179. Paſch. 27 Car. 2. Spence 
verſus England. 22 Car. 2. B. K. Officy aud Belt. Cur. Con 
ſtruction of Statutes may be made in inkerio: Courts, and if 
good, we will not p2ohibit them. | | 
C. J. Pou agtre, that when they give Judgment below, which 
is againſt the Statute, there is no Remedy but by Appeal, which 
(you ſay) muſt be ſioppd by a Pꝛohibition as (oon as bzought, 
which is unreaſonable. And it agrees not with my Reaſon, that 
if the Judge below be ſtrongly of another Opinion, that he muſt 
afterwards judge contrary to it, accozding to our Opinion, upon 
the Pzohibitton RT: 

Jf a Pꝛohibition licth only when they judge of Matters out 
of their Conuſance, then here no Pꝛohibition lieth: But if a 
Pꝛohibition lieth alſo ad informand' Conſcientiam, &c. then it will 

lie in all Caſcs whatſoever. EE 
C. J. and Holloway againſt the Þ2ohibition, Wythins and 
Wright fo? it. Ideo adjornatur in Cam. Sacc. 

Afterwards, at another Day, per Cur', No Jntereſt veſts. And 

a Conſultation awarded. Mich. 2. Poſt. | 


Money Note, The common Rule, upon the Motion, that bzinging lo 
covght into much into Court, &c. it may be ſtruck out of the Declaration, 
' doth not extend to a Quantpm meruit. Quere, | 


indifment Per C. J. (and not dented) all Cheats and Abuſes of Tradeſ- 
&. men are Matters indittable. TAY 


Farkas, wich A Pardon of Felony, with a Clauſe of Tranſpoztation, was 

Tranſporta, Allowed, and the Party diſcharged, without finding Sureties : 

tion. Bult per Aſtry, The uſual Courſe is to inſert the Clauſe foz find- 
ing Sureties to tranſpoꝛt himſelf within ſuch a Time; but, per 
Cur', He ought to tranſpozt himſelf within the Time, at his Pe. 
ril; and therefoze it was allowed, &c. 


I | = __ Diſtreſs 
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Diſtreſs for Rent per C. J. One cannot bzeak open the outer Door broke 
Door; but per Pollen ten, Ik the outer Doo! be open, one may to diſtrein. 


bra open the inner Doo. 


One was committed by Matrant as Confederate to the Felg- Confederete, 
ny, &c. And by the Rule of Court, the Juſtice was o2Dered to a⸗ _ noAcceſſuy, 
mend it, and make it Acceflary. 


A Habeas Corpus was denvd to bung up one in Execution, — Cor. 
to be a Witneſs, bccauſe it ſeems to be an Eſcape. 


Indictment fo? taking a laced Scarf, and converting it, &c. Where In- 
Exception was taken, that this is in Nature of a Trover. Cur. ye agg 
Je it had been laid violenter, it had been good; but no tuch In; 


dickment lieth without actual Atolence. 
Cockruft verſus Eundlem. 


Attery, in removing him from his Seat in the Church; De- Ne Juſtifics 
D fcndant pleads molliter manus impoſuit, &c. Selby pro Quer- = 3 
The PDica is naught; fo2 in this Caſe there can be no Juſtifica- Church, Ni6. 
tion. Noy 104. 2 Cro. 366. The Court at firſt inclined fo2 the 
Defendant, that ſuch a Removal was juftifiable, and directed 
Judgment to be entted foꝛ the Defendant, Niſi, prox Term'. Sed 
poſtea prox' Term, It was adjudged fo2 the Plaintiff; fo2 the 

Court ſaid, there could be no Juſtification of a Battery in the 

Church, unleſs in Cafe of a Church: warden, &c, Sid. 3or. 
1 Saund. 10. 13. 


Rex verſus Jane. 


Tun ſur Kot. 5 Ed. 6. fo2 keeping a Country Ale- houſe Q If keeping 


without Licence. - Alc-houſe, 
Pollexfen took Exception, That tis not indictable, being no ad oy 
Offence at Common Law. Hutt. 100. Poſt . 


And the Statute direts the Puniſhment, therefoze no Indict⸗ 
ment lieth; and to that Opinion the C. J. inclined, but Wythens 
laid there had been many Pꝛecedents of ſuch JudiFments. Adjo. 


Erceſliveneſs of Damage, no Gꝛound fo? a new Trial; and New Trial 


m was ruled in the Caſe ot Bernadiſton and Soams. Per tot' deny'd. 
ur . 


D Rodney 
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. verſus Stroud, & al. Poſt. 


Nolle proſe · N Action bzought againſt divers, fo2 Falſe Impziſonment, 
3 A upon pretended Sulpicion of being in Monmouth's Army; 
Judgment . Uerdid pro quer, and the Damage ſevered by the Jury, the 
gainſt divers. laintiff enters a Nolle proſequi againſt one. 
Levinz moved in Arreſt ok Judgment; he denied, that 1 Bul. 
157. was Law, and reſolved ill in Heydon's Caſe. and 1 Cro 
Hayer verſus Wood. A Difference when the Jury find a ſeveral 
Battery. 
2. The Entry of a Nolle proſequi is as good befoze Judg 
ment as after, altho' it was a Doubt fozmerly. 24 Ed. 4. 7. 
25 Ed. 4. 26. b. Co. Entr. 650. b. and 676. b. Raſt. Ent. 582. b. 
Hob. 108. & 70. are all befoze Judgment. Secus, Mo. pl. 855. 
2 Roll. 100. 3 Cro. 762. 
here the Plea and Ucrdit are joint, the Plaintiff can by no 
Act make them ſeveral ; otherwiſe of the At of the Jury, o2 of 
the Dekendant by pleading. 11 Co. 50. b. 1 Cro. Player. 
Obj. A Nolo proſequi is no Releaſe. 
Anſw. An Agreement upon Becozd is as ſtrong ag an Agree- 
ment in Pais. 1 And. 316. b. 20 Ed. 4. fo. 2. And therefote, 
by Lietleton's Rule, the other ſhall take Advantage of it. 
The Jury may do what the Party cannot. Sty. 34- 148. 
Dy. 210. a. 
Pollexfen contra. 


Walſh and Biſhop's Caſe ſeems to have ſettled the antient 
Nol. prof. Dilpute, that a Nolo proſequi ts no Relcaſe; and none of the 


noRelcale- Caſes cited do pꝛove any Difference between a joint and a ſebe⸗ 
dal Plea, Adjournatur. 


No 4 5 Per Wythens. In Ejectment we rarely grant a new Trial, 
ia Ejctment. fo they may try the Title over again. 


Afidavie . TUhere there is an aſſirmative Atfidavit and a negative Aida: 


contta A 


_ athrmative Affidavit of the Plaintiff is to be taken. 


Rex verſus Williams. #5 

88 ASP Jufowmation was erhibited by the Attozney⸗General a 
He oo 4 gainſt the Defendant, fo2 licenſing Dangerfield's Marra⸗ 
Commons tive, The Dekendant pleads to the Jurtsdiction of the Court, 
bettet, that he did it as +peaker, and by Oꝛder of The Houſe of Com- 
5 mons. and demands Judgment of this Court, whether they will 
take Comiſance of it: To which the Attoꝛney General demurs. 
(See the Cale put at large by Sir Robert Atkins, in his Oil 


I courſe 
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courſe of the Power, Jurisdittion, and Pavilege of Parliament, 
occaſioned by this Inkoꝛmation, and publiſhed, Anno 1689.) 

Pollexfen fo2 the Ocfendant. This £Patter touches the Par⸗ 
liament, and thereloꝛe not triable here. This being done in Pur⸗ 
ſuance of an D2dcr of the Houſe of Commons, is their 2c, not 
his. The Parliament is the higheſt Court. — 

C. J. The Houle of Commons is no Court, noz Part of a 
Court. | 

Wythens. The King himſelf cannot licence a Nuſance, no: 
(per C. J.) any Thing that is malum in ſe. A minori in this 
Caſe, Judgment (inſtanter) quod Reſpondeat Ouſter. 

Aſtry. Apon a Reſpondeas Ouſter they have uſually four Days Four Days to 
Time to plead, as in Fitzhartis and Elliot's Caſe ; but it is in Rega after 
the Diſcretion of the Court, and four Days were given accozd⸗ Gale: «1 
ingly, and afterwards Wh NG 

He pleaded the common Plea, Quod non vult contendere cum 
Domino Rege, and was fined 10000 l. 


Upon a Quo Warranto, when the Liberties are ſeiſed quouſq; Judgment in - 
&c. and they do not replevy them. (Per Aſtry) The Courſe is, Ju, War- 
That Judgment final be given, niſi they plead within ſuch a Day. c 


. | ; bs Bill of Ex- 
Hilliard verſus Smith. — in Se 
8 | Obligation ; 

Ebt on a Bond, the Defendant pleads, that he hath given — go 

a Bill of Exchange in Satisfaction; and ruled a good ment of a | 
Plea. And per Cur. Payment of a leſſer Sum in Satisfation —_ _ in 
of a greater, is good in an Aſſumpſir; but in Debt ſur Obliga- good; but 
tion, Defendant pleads in Abatement, that the Plaintiff received Debt on Ob. 
part of the Boney after the Action bzought ; and ruled ul. pier n. 

| . ceived, ill. 

Inkozmation againſt two, foꝛ a Biot. It was moved in Arreſt A Riot is by 
of Judgment, that (by my Lozd Coke) there muſt be moze than dune ben 
two to make a Riot. 1 8 
C. J. There muſt be moze than two Rioters, yet two only 
may be indicted. Judgment pro quer.. 


Per Cur, A ſecond Writ of Erroꝛ bzought after Nonſuit in a Second Wit 
kfozmer, is no Superſedeas; and Leave given, upon Motion, to CEE 
charge the Defendant in Exccution. 1 0 


When one is malitioufly and veratiouſly outlawed in private, Malitious 


who appears daily, and may be taken, we uſually reverſe the . 
Dutlawzy, upon Motion. Per Wythens. | | 


D 2 een 


20  Termino Paſchæ. 


—_— 


— — 


One makes Erroꝛ was allign'd, that one pleaded (cum teſtamento annexo, 
his Will. yet qui obiit inteſtat') which is abſurd and repugnant, CTis well, 


dle dokelkete. (per Cur”) f02 tho one make a Will, yet it he make no Exccutoy, 
he is an Inteſtate. 


Money Indebitatus aſſumpſit t and Quantum meruit, fo the Loan of a 
. gabi. Doe fo2 thee Miles; Motion was made, that bzinging 2 s. 69. 
tatus AG into Court, it may be ſtruck out of the Declaration; and granted 
ſumpſt, well, per Cur', upon the Iudebitatus Aſſumpſit, t, but denyd as to the 
Quant Me. Quantum mervit. 

ruit. 


No Coſtsin Per C. J. No Coſts in a Pꝛohibition, tho it ſeems reaſonable 
Prohibition. there ſhould be. 


Medietes Note, Cahereſoever a Medietas Linguz is to be had, a ſpecial 
dings. Jury is to be return d. 


„% ĩ ͥ Z 
Term. Sanctz Trin. 
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fable, Ce. Conttable, and that the Ower here, (which was moved 
to be quaſhed, upon Suggeſtion that it was grounded up- 

on an Dffence now pardon d) appointing him to take the 

Oaths, is an Election of him, &c. He may be a Perſon not 

living within any Leet. And (per Holloway) they might have 
 compelld 2 to take the Daths by increaſing his Fine. 


Seſſions may Tx was agreed, per Cur', that the Seſſions may chuſe a 


Cur. 


* 


E 
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Cur' This Caſe is like a Judgment; which, if good, ts ir- 
reverſible, tho' the Crime be pardon d. And the O2der was con- 


firmed. a 
Per C. J. An Indiadment map be quaſh d, if it appear vitious, Indifement 
akter Iſſue joined. Ive join d. 


Per Wythens. Trover lieth againſt a Carrier fo2 the Owner Trover after 
of the Goods, and fo2 the Carricr againſt him that took them Te. 
away. 


- Ruled per Holloway, That a Delivery of a Occlaration upon * 
a Sunday is not good. Poſt. 2 


| Burroughs and Havs. 


Ovenant upon a Demiſe fo2 Years, rendzing Rent; and NoCovenane 
\ - Breach aſſigned fo2 Mon⸗papment. | — Co- 
Defendant pleads, that Part of the Rent was to be allowed. 
r 
Cur”. This is a Covenant againſt a Covenant. Yelv. 43. Judg- 
ment pro quer, Niſi, &. 


Godwin verſus Hales. 


Ebt upon the Statute 25 Car. 2. cap. 2. fo2 the Penalty of The King's 
5001. wherein the Plaintiff declares, That whereas it was Pilpeoforion 

p20vided by the Statute, &c. (ſetting. fozth the Statute) Not- mant 225 
withſtanding which, the Defendant having a Commiſſion to ſerve Tet plead- 
the King as a Colonel of Foot, and not having received the Sa- ©: 
crament, no2 taken the Daths and Teſt, &c. within the Times 
p2eſcribed by the Act; That after the Times expired, wherein he 
ought to have received the Sacrament, and taken the Daths and 
Teſts, as afozeſaid, he did execute the ſaid Office, and continued 
to at by Colour of the ſaid Commiſſion, of which he was indict⸗ 
ed and convicted at the Aſſizes in Kent, whereby the Afton ac- 
crues to the Plaintiff, fo2 the Penalty of 5001. The Defendant. 
pleads, That befoze the Times expired, &c. he had a Dilpenſa- 
tion under the B2zoad-Seal to af, Non obſtante that Statute; ta 
which the Plaintiff dvemurs. FR 
Northy pro quer. 

1. The Plaintiff hath well intitled himlelk, having kully pur⸗ 
ſued the Directions of the Statute, by ſetting fozth : 1. Bis be⸗ 
ing in an Otfice. 2. That he neglected to take the Daths, &c. 
3. That he executed the Office after the Time, &c. expired. 
3. That he was indited and convicted purſuant to the Ack. 


The 
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Note. 


Note. 


The Defcndant's Plea comes too late; fo2 he ſhould have 
pleaded this to the Indictment, c. which not being done, it 
ſhall, be an Eſtoppel. Bro. Char. of Pardon 15. 3 Cro 4. xl. 2 
2 Roll. 306. 

Here we ſue upon the Conviction, and it is in Mature of ſuing 
out an Execution upon it; and like to an Udmintfitatoz De bo- 
nis non, &c. who may ſue. _— 

2. To the Matter of the Plea: Jn many Caſes the King 
cannot diſpenſe by his Pzerogative. 11 H. 7. fo. 12. 5 Co. 135. 

A Statute which pꝛohibits, &c. with a Charge of Diſability, 
is not diſpenſable. Co. pl. Cor. 154. 2 Cro. 385. Hob. 79. 
Mo. 1299. Statute of Ed. 6. is not diſpenſable. Vaughan's Re- 
port's, Thomas verſus Sorrel. 


The Intent of the Statute appears plainly, and the Diſability 


is attached befoze the Diſpenſation granted. Vide Stat. 7 Jac. 


c. 6. Co. PI. Cor. 154. 
Obj. 12 Co. 18. and 2 H. 7. 6. b. there cited. 
Anſw. That is but Coke's ſingle Opinion, and the Daiginal is 
miſtaken. Bro. Patents 45. 109 
Alſo that Caſe differs from ours, fo; that diſables the King, 
but ours the Subject. Hill. 27 & 28 Car. 2. Str John Read's 
Caſe, in Scaccario. 
Solicitoz-General koꝛ the Defendant. 


Obj. That the Dilpenſation is now pleaded too late, and that 


we are eſtopped, &c. 


Anſw. An Eſtoppel never wozks between Party and Party, 
and you ought to have ſhewn that we had it in cur Hands, and 


xe ly d upon the Eſtoppel, and not to have demurr'd, 8c. 


Jf the Diſability had been attached befoze the Dilpenſation 


granted, we had been barr'd; but here the Diſpenſation was be⸗ 


foze the Seflions, befoze which there was no Conviton. 
So the ſingle Queſtion is, Thether the King's Dilpenſation 


will avoid the Penalty of this Ad of Parliament? 


In many Caſes, a Non obſtante will diſpenſe with a Statute. 
7 Co. 36, 37. 3 Co. 38. Vau. 347. 

This Pꝛerogative hath been allow'd by Parliament. 2 Roll. 
380. 1 Ruſhworth's Collections 572, 573. 

Dilpenlationg, &c. have been allow d ever ſit nce U. 3. 

The King map diſpenſe in caſe of Malum prohibitum; othet⸗ 


wiſe ok Malum in fe. Var. 333. 


7 H. 7. 14. b. Hob. 209, 346. 8 Co. 118. 2 Inſt. that Sta⸗ 
tutes have been adjudged void. 

The King may diſpenſe with Penal Laws, where the SttbjeZ 
hath no Damage in particular. Vau. 342. 1H. 7. 11, 12. 3 Inſt. 
74. Noſeby 's Caſe, 2 K. 2. 11 b. 11 fl. 7. 12. a. Dy. 52 and 54. 
Vau. 352, &c. Fitz. Nat. Br. 222. 

Statutes that concern Pꝛopertp are indiſpenſable, but thoſe 
which relate to Government the King may dilpenſe with, 12 Co. 


33, 34 
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— 


33, 34. where Magna Charta, cap. 3. is diſpenſcd with 12 Co. 
12,13. 


The End of all Laws is Salus publica, which, when any 
ab oppoleth, it muſt be laid aſide, as all our old obſolete Sta- 
tiircs are. 


The Judges found out a TUay of barring Entalls, Non ob- 
ſtante the Statute De bonis Condition', fo2 pure Neceſſity ; ſo 


the King may diſpenſe with the Statute of chufing Sheriffs. 


Dy. 225. b. 


This Statute falls under the Rule of Quilibet poteſt renun- 
ciare juri pro ſe introducto. 

This Act would entrench upon an inſeparable Bzanch of the 
king s Pꝛerogative, which no Act can take away. 2 Co. 18. 
Diſt enſ. &c. non obſtant. Stat. K. 2. So of Non-Reſidence. 
Hob. 146. _ 

To command the Subjct's © bedience, is the King's higheſt 
Prerogative. 12 Co. 18. 2 Inſt. 239. 


Sir Walter Raleighs Caſe, 2 Cro. 495. Tho' the Commil- 


ſion, &c. did not pardon him, pet it did capacitate him to ſerve, 
CC. 

Obj. That the Subject hath his Eledion, by taking, 8c. oz 
not, to avoid, 02 not to avoid the Incapacity. 

anſw. No Subjcit hath Election to pay Allegiance, 02 not. 
Sir john Read's Caſe. 5 5 

At the Common 'L aw, the Militia was only in the King, and 
conſcquently he muſt have a Power of declaring the Dfficers at 
his Diſcretion. 


Stat. 8 R. 2. c. 2. 33 H.8. c. 24. may be diſpenſed with. 
12 Co. 19. So ok Stat. 4 H. 4. 12. ibid. 


Stat. 1 H. 4. 12. 21 fl. 6. 21. 1 fl. 8. 8. are diſpenſable. 
Plo. 502. 29 Car. 2. Davies and Stukely, in Scaccario. 


Stat. 23 H. 6. was pro bono publico, and diſabled both Ring 
and Party, and inflits a Penalty, &c. and is ſtronger than in our 
Cale, and pet was diſpenſed with by Ed. 4. 

That the King muſt be ſerved by his Subjects. Vide Calvin's 
Caſe, Plo. 457. 502. 11 Co. 82. 12 Co. 18. 

As to Simony and Uſury, the Statute cannot be diſpenſed 
with, becauſe they are Mala in ſe. 
Ingrams Cale, Inſt. 234. ſeems ſirongeſt againſt me; but it 
differs from our Caſe ; foz there the Party came too late, &c. 
which was fatal. 


This At leems to imply in it ſelf a Diſpenſation, fo? it ſays, 


there muſt ve firſt a Convition upon an JndiXment, &c. And ik 


the King enters a Nolo p roſequi, there can be no Conviction. 

C. J. The ſole Queſtion is, Ahether the King can diſpenſe 
with a Penal Law? As to the Objection, that he comes too 
late, that hath been clearly confuted by By. Solicitor. 
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23 


Termino Sanctæ Trinitatis. 


24 


The ſupzeme Legiflatoz may diſpenle with any Law; ſo ok the 
Law of Purther, by God, in Abrahams Cale. So the Laws 
of en map be diſpenſed with by their Legidatozs, fo2 all Laws 
human being liable to Imperkeäton, a dilpenſing Power ts ne- 
ce ſſar y. 

Whire a Statute makes that which is Malum in ſe, to bc 
Malum prohibitum, it is not diſpenlable. 

The Caſes of Uſury and Nuſance, are upon the Reaſon of thr 
Subjects having thereby a particular Damage. 

Obj. Acts pro bono publico not diſpenlable. : 

Anſw. That holds not, fo2 then no At at all might be diſpenſe? 
with. 

Ingram's Caſe reacheth not cur Caſe, fo there he had elap⸗ 
ſed his Time, but not ſo in our Caſe. 

The Reaſon why the King cannot diſpenſe with the Statute 
of buying Offices, oz litting in Parliament, without taking the 
Oaths, is, becauſe there is a Oiſability actually incurred, which 
cannct be taken off but by Act of Parliament. But in our 
Caſe there is no Diſability actually laid upon any Pan, but cer- 
tain Things required to be done; and as a Penalty fo2 omitting 
thoſe Things, the Diſability, with other Fozfeitures, are to be in⸗ 
curred after Convition. Now the Nature of a Oiſpenſation be⸗ 
ing to make that lawful to him that hath it, which is unlawful to 


every Body elſe, pꝛevents the committing any Offence, &c. and 


conſequently the incurring any Penalty o2 Oifability at all: 
But in the Caſe of buying Offices, the Perſon is diſabled befo2c 


the Diſpenſation comes, fo2 he is diſabled, ipſo facto, by con: 


tracting. &c. 3 3 
The King may pꝛevent the incurring a Dilability, but cannot 


putge it afterwards, as the King may (by his Pardon) pꝛevent 
the Attainder of a Traitoz, but cannot purge it afterwards. 


The Statute of - p2ovides, That none ſhall be a Judge 
in — own County; pet here J ſhall rely upon the King's Dil 
penſation. 


The Cale of Sheriffs is ſtronger in all Points than ours 


pet all the Judges were of Opinion, That the Ring might difpente 
with it, tho' an expꝛels Clauſe of Non Diſpenſation was added; 
fo? it is like to an AX made with a Clauſe, Not to be after re⸗ 
pealed: And if that Caſe be not Law, many have judged unjuſtly, 
&c. and we know not how to give any Judgment. | 

Cle muſt not argue from Conſequences; the Conſequences of 
debaling Ponep may be very ill, yet we dare net deny the King 
hath ſuch a Pꝛerugative. | | 

At another Day the Chief Juſtice declared, That by the Opi⸗ 


nion of eleven of the Judges, the Caſe of 2 H. 7. of Sheriffs 


holding above one Year by Dilpenſation, &c. is good Law. 
3 — _ 


Anno * Il B. R. 


And as to the Cale in Queſtion, we have reſolved the Points 
ing (trect only diſſenting). TIP: 
That the King is a Sovereign (02 abſolute } Paince. 4 
2. That the Laws of the Land are the King's Laws. 
3. That to diſpenſe with Penal Laws (where the Subject hath 
no particular Damage) fo2 neceſſary and urgent Occaſions, is 
an inſeparable Pꝛerogative of the King. 
4. That the King is ſole Judge of ſuch Neceſſity, &c. 
5. That this Truſt reſiding in him, came not from the Pev- 
ple, but was a ſovereign Right of the King ab antiquo. 
6. That the Dilpenſation in this Caſe is a good Bar to the 
Plaintiff's Action, becauſe it came within three Months bekoꝛe 
any Dilability incurred. 


Judicium quod — nil capiat per Billam. 


Rex werſus Grieſſy. 


N Oꝛder of Seſſions was returned upon Stat. 43 Eliz. fog Poor's Rates. 
A rating the Pariſhes adjacent, &c. fo; Relief of a poo Pa⸗ 


riſh. Exception was taken, That by the Statute this ought to 
have been done by the two next Tultices, whereas this Ozder was 
made at Seſſions. 

Solicitor-General. Tf it be made by all the Juſtices, &c. then 
it is by two, and they ſhall be ſuppoſed to be at the General Sel- 
ſions. 

Wythens. Pou have not purſued the Statute, and do hereby 


p2event the Appeal. Adjournatur, And it was afterwards, at 
another Day, quaſhed fo2 that Reaſon, | 


pon a Motion againſt a Sheriff to return a Writ, we never Sheriff to re- 
grant a Penalty upon the firſt Motion. wn 
Per Wythens. TUhereſoever an Executo2 might have brought Where Cofts 


the Ation in his own Name, there we give Coſts againſt the 3 
Erecuto2, &c. 


Per Aſtry. here one is a Puloner in a civil Cauſe, and not Rule ad lo- 
in Execution, the Courſe is, upon Motion to grant him a Rule, Ghee. 


ad loquend' cum conſilio, &c. and it was granted accoꝛdingly. &c. 


Per Aſtry. All Gn s, tho directed to divers Juſtices, Certioraries 
map be returned by — and lo is the uſual Pꝛadtice. — 


Co 


E oy Tuckey 


26 Termino Sanctæ Tr rinitatis. 


Tuckey verſus Flower. Vide pag. 28. 


Scandalous Ction fo2 Noms, She is a common Whore, and J. S. lay 

Words ſans with her 1n A. B. $ Barn, 

ety Shower moved in Arreſt of Judgment, That the TUozds are of 
Eccleſiaſtical Conuſance, and not actionable, if the ſpecial Da 
mages be not particularly ſet fozth, as it is not here, and ſo arc 
all the Books. 1 Roll. 36. 
C. J. Cis laid in the Declaration, That che loſt her Mar 

tiage: And tho' the Woman cannot alledge any particular Sui- 

toꝛs going off upon that Account, yet the Scandal may pꝛevent 
Addzeſſes being made to her; ſo Reaſon ſeems to be agaluſt the 
Books. "TORO accord. & Adjournatur. 


Okey verſus Hardiſtrey. 


| Certiorari ad "A Fine by Dedimus and Erro? aſſigned, that no Time is men 
— tioned when the Caption was taken, no2 any Commiſlio- 
tiam. ners named; and it was pꝛay d, that it might be amended. 

Pollexfen contra. The Fine was taken in Che eſter, and there- 

koꝛe not amendable here. 

Holt. Counties Palatine are of a a high Nature, and like to 
C. B. and it is uſual to alledge Piminution there, and P2ay a 
_ Certiorari. Saund. pelham's Caſe accord”. 

Wythens. We wtil grant it to make a Fine good; 3 ik it 


were to reverſe it. And a Certiorari was granted ad informand- 
Conſcientiam. 


Aldi an Dake 


Stat. of Limi- I T was ruled, That where one was falfly impꝛiſon d fo? thirteen 
. Pears together, the Statute of Limitations ſhall not run np: 


one impri- ON Him whilſt in Pziſon, but he ſhall have ſir Pears to bꝛing his 


fon'd is dif- Action after NOI > ſo, tho the wounding was above ſir 
charg'd. Beats ago. | 


The Proclamation of Adjournment on the laſt Day of the Term, VIZ. 


Proclamation Vous que pluis aves a faize per tout Angleterre per brief bill 
AE Dy Roll ou paroll venus avant tantoft & vous ſerrg deliveres, Et vous 
: que riens aves a faire avoides le Bars 
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Simons and Paſhley. 


Vent is acrear, Leſſo2 viſtrains, Leſſee (ues Replevin. _ 
Leſſoꝛ avows, fo2 that he was poſſeſſed of a Leaſe fo? Vers, wto 
| Pears, &c. and ſhews not who hath the Fee; and hd __ at 
Exception was taken to the Avow by the Plaintiff in Replevin. Wit 
Holt pro quer. 
The Defendant muſt ſhew a Title to the particular Eſtate. 
2 Inſt. 303. 6 Co. Helier's Caſe, That Seiſin of a particular 
Effate is not :averſable. 
Difference inter Debt and an Avotyy fo2 Rent; this pleading 
had been good in Debt, which ts perſonal, but an Avowyy is in 
the Realty. 1 Cro. 571. Savage verſus 
ne cannot claim a Que Eſtate of a Term fo? Years, Te- 


nn in Common ſhall join in Debt fo2 Bent, but muſt ſever in 
vowzp. 


Pollexfen contra. 


This is as good in Avowwp as in Debt fo2 Rent ; fo2 the A. 
vowant is in Nature of a Plaintiff. 

The Difference put in x Cro. 571. is not adjudged, no? is that 
Cale between Leſſo2 and Leſſee ; but in Jones another Reaſon is 
given, viz. fo2 that the Land was not in queſtion; and we allow, 

if the Land was in Queſtion, your Exception had been good. 


Holloway. Pete the Right of the Land is not in queſtion, 
but the Rent only, 


I Efſee fo2 Pears leaſeth at Will, Quamdiu, &c. The Avowry for 


E 2 Wythens. 


I” th — tl. — 
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Wythens. J take no Difference between Oebt and Avo wen 


in this Caſe, fo2 both are fo2 Recovery of the lame Vent; and 
agree the Difference put by Pollexfen, where the Right of the 
Land is in Queſtion, and where not. And the JIleadings (it 


otherwiſe) would be very pꝛolir. 


Supplicavir, 
how moved. 


Homine Re- 
pleg. Elon- 
gatus, &c. 


Tipftaff. 


Judicium pro Defendente in Rep! 


The Wife of Glover the Marſhal verſus her Husband. 


I TJ Pon Motion to the Court fo2 a Supplicavit. 


1 Wytbens. Pou muſt firſt exhibit your Articles in Parch⸗ 
ment, and then move us. Vide infra. 


Stratford verſus Overbury. 


HP Replegiando. An Elongatus was returned, and 
thereupon Capias in Withernam iſſued, which can be di⸗ 
tecked but into one County at once: The Defendant to defeat 
the P2oceſs, removes into another County; and the Court (up- 
on Motion) granted a Tipſtaff, fo2 this Action is partly Eri- 


minal. 


Scandalous 
Words. 


Supplicavit, 
Supra. 


Words, 
Whore, 
Action lies 
not ſans Da- 
mage. 


Action fo2 Wows ſpoken of a Farmer: He owes more than 


he is worth, and is broke. Jt was moved in Arreſt of Judg⸗ 
ment, that the Aﬀion did not lie. Sid. 299. Godb. 40. Hutt. 50. 
Adjournatur. | 


Rex derſus Lewis. 


NR When a Supplicavit is moved fo2 upon Articles crhibi- 
ted to the Court in Parchment, &c. the Plaintiff ſwears, 
That he moves not fo2 this TUrit out of Hatred, &c. but fo?2 
Fear of his Life, &c. „ 


Tuckey and Flower. Ante pag. 26. 


Ction fo2 TUozws, She is a Common Whore, and J. S. 

lay with her in 4. B.s Barn: It was moved in Arreſt of 

Judgment, that the Aﬀion did not lie without a particular ſhew 

ing, that ſhe loſt her Marriage hereby, 2 Cro. 162. 1 Roll: 

36. pl. 12. Wetherel 30 Car. 2. Heatly and Mumms in Com- 
muni Banco. | 


2. The Wows are only an Offence Eccleſiaſtical, and no 
tempozal Oamages. Palm. 292. 


4 Keen 
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Keen contra. 

Roll. 35. adjudged, that the Action lap, altho' it is not alledg⸗ 
ed, that the had loſt her Marriage. 

Woythens. Many Books (ay, that the Action licth not without 
particular Loſs of Marriage, and the Authozties determine me, 
tho' it ſecms hard in Reaſon. 

C. J. J hall not follow Pꝛecedents, where againſt Reaſon ; 
and by common Pꝛeſumption, the Tows will make her loſe her 
Suito2s. In the Caſe of the French Pox, it was agreed per 
Cur, That the Action would lie without any ſpecial Damage, 
and this Caſe falls under the like Rea.on, Ergo, &c. 

Wright and Holloway agreed with Wythens, whereupon Judg⸗ 
ment was arreſted againſt the Opinion of the Ch. ]. 


Harris verſus Glover, the Marſhal of B.R. 


DE Plaintiff had Judgment in Debt fo2 an Elcape, and Debt on 

moved per Six K. Allibon, that the Pꝛoſits of the Office n N 

might be ſequeſtred, fo2 that the Plaintiff could have no Execu- f l. 
tion no2 other Benefit of his Judgment. And the Security ta- 
ken by the Barſhal from his ]Inſoner (which uſually ſatisfies, b2- 
ing aſſigned to the Plaintiff in Eſcape) was here nothing wozth. 
Holt contra, This hath been often moved, but never granted 
in this Court. 

Show. There are ſeveral Pꝛecedents fo2 it; and, per Cur', 

Time given to bing Pꝛecedents. | 


Rex werſus Feilding. 


Ekendant coming to give Security of the Peace, was af: Arren in 
terwards arreſted in Court, upon an Action of Falſe Jm- Court. 
pꝛilonment. . : 
C. J. Tf it had been to have (won the Peace, we would have 
allow'd the Arreſt ; but here he is pꝛiviledg d fo2 the Time. 


Motion fo2 a Pꝛohibition on a Libel fo2 Tithes, and ſuggeſts r. ., „ 
Letters JIatcnts of Queen Elizabeth, and a Title under them, Prohibition. 
&c. and fo2 that the Letters Patent are conulable at Common 
Law; but it was denied by the Court, becauſe they have Conu- 
ſance of the Principal Matter, and conſequently of the Patent. 


Motion was made, upon bzinging ſo much into Court, to way 
ſtrike it out of the Declaration, upon a Quantum meruit. 3 in. 
Aſton. Upon a Tender in Quantum meruit, J may plead, that 33 


you deſerve ſo much, and no moze: And as to this Rule, J ſce rvic. vide 


no Difference between a Quantum meruit and an Indebitatus Aſ- ante. p. 20 
ſumpſit. | Cur”. — 


30 


— — 


Termino Sancti Michaelis. 


Debt in B. R. 


on cbl. in 


Cheſhire. 


Cur. The Pꝛadice hath been otherwile, which we will not 
alter. 


Jennings verſus Hankey Adminiſtrator, &c. Poſt. 


Ebt on Bond, on a Bond ſealed in Cheſhire, Fully admini⸗ 


ſfer'd, pleaded, and tryd at the Seſſions there, by Award, 
and Aſſets found. 
8 


This Court hath no Conuſance of Matters ariſing 


within a County {Palatine; and this appears to be ſo upon 


the Recowd: J agree, the Batter being tranſitozy, if it had been 
laid out of the County Palatine, it had been good. 

2. Ik triable here, it muſt be by Commiſſion under Seal of 
this Court, which appears not in this Cale, fo no Mittimus 


can be. 


3 The Action is brought in the Debet & Detinet, which is 
maie. 
Holt contra. 


To the laſt Exception, the "Sill upon the File is right, and 


being only a Mil- entry of the Clerk, tis amendable. 


To the firſt, A Bond dated in Cheſter, may be ſued here oꝛ in 
C. B. if the Dbligo? lives out of the Jurisdifton ; fo2 now the 
Franchiſe cannot do the Party Right. 12 Co. 114. 

That a County Palatine is not compleat without a Court of 
Equity and of Common Pleas. Hutt. 59. Griggss Cale. 


4 Inſt. 213. 


The Party, if within thz County Palatine, ſhould have fa 
pleaded it, but having kutly pleaded. he comes now too late. A 
Plca of a County Palatine is a Plea to the Jurisdicion. Raſt. 
Entr. tit, Juriſdiction 5. and not to be after Jmpariance. 

Pollexfen contra. 

4 Inſt. 2:2. in the latter part, is againſt you. 

Ik the Matter had been laid out of the County Palatine, 2 
agree it ſhould have been pleaded ; but here it appearing upon the 


Declaration, this Court will take Notice ol the County Pa⸗ 


latine. 

Williams. J agree the Difference put, where elſe there wou d 
be a Failure of Juſtice: As if a Party be Judge there; ſo in the 
Cale of ©biiro2 and Dbligee put already; fo in Caſe of an Jn- 
koꝛmation fo2 the King. 

Vide Davis's Reports of the Incidents to a County JPaſatine, 
and how the Court takes Notice of them. 

Vythens. That the Party lives out of the Jurfgdi#ion, ought 
to have been pleaded; but as to the Contract. no need of plead- 
ing that to be out of the Jurisdiction. R 

4 | 2. 48 
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2. As to the Debet & Detinet, the Bill upon the File being 
right, it is amendable. Adjournatur. 


Pindar verſes Darby. 


N this Caſe Wythens ſaid, That he could not take the Cale | ==" Hh 
of Pordage in Siderfin to be good Law. 


Cary and Buckhurſt. 


C fo2 infringing the Liberty of the Balli of Weſtminſter ; Franchiſe of 
Defendant demurg to the Declaration. * Weſtminſter 
The chief Exception was, That the Plaintiff had not ſhewn 
any Title to the Franchiſe, which being againſt common Right, 

ought to be by Gꝛant, and can't be by Pꝛeſcription; and is not 

like the Caſe of a Market, which may well be by Pꝛelcription. 

Holt pro Defendente. 1. The Plaintiff hath not ſhewn that 

there is ſuch a Franchiſe which hath the Return of TUrits, 

Quoad 1 Cro. 499. There a ſufficient Title is chewn, being 
(currere conſueviſſet). 
| Quoad 1 Cro. 575. There a Scilin in Fee is alledged of a 

Mill, which was a good Title ; lo in 2 Cro. 43. and 122. Dent 
and Oliver's Caſe. 

But where a Man claims a Franchiſe 02 Liberty in Sꝛols, it 
can't be by Preſcription. loſt. 121 

It's agreed, That a bare Poſſeſſion alledged of one Thing ap- 
pertinent to another is ſufficient ; otherwiſe of a Thing that lieth 
in Gzant, and is in G2ols. 

2. No Title is made, 5 Co. Foxley's Caſe, and the Abbot de 
Strata Marcella, A Yan map pꝛeſcribe to hold Pleas, but not to have 
Conuſance of Pleas, becauſe that excludes others. In all pol⸗ 
leſſoꝛy Actions, where the Declaration is fo2 the Jnfringement of 
a Liberty, &c. a Title ought to be thewn in the TUrit. Fitz. Nat. 
Br. 91. O. Reg. 101. | 

This being an incopozeal Inheritance, Occupation can't be 
gained by Poſſeſſion. Latch. 87. Stanhope's Caſe. 

Pollexten pro quer”. 

It is impoſſible, in many Caſes, to ſhew a Title, by Reaſon 
of Length of Time and many mean Conveyances. The Caſe of 
— Robert Atkins and Holford, in the Exchequer, is ae in 

oint. 

As to Fitz. Nat. Br. 91. D. that is anſwered in F. there. 

Powell Juſtice, (it being moved again Termino Michaelis 
1537) doubted and ſaid, that Dent and Oliver's Caſe, Sands and 
Tretuſes Cale, and the Caſe in 2 Cro. are Authozities, fo2 a Title 
ought to be ſhewn with a Difference, where the Thing ts _ 

nr, 
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L is Aid 


Termino Sancti Michael:s. 


Caſe on a 
Bill of Ex- 
change en- 
dors'd. 


dant, and where in G20fs, which is not very clear; and in Placita 
Rediviva, a Title is ſet fo2th ; but by the Opinion of the C. . 
as alſo of Holloway and Allibone, Judgment was given {e? the 
Plaintiff. Mich. 3 Jac. 2. | 


Claxton and Swift. Ante p. 4 (Rot. 1163. 


Aſe on the Cuſtom of Merchants on a Bill of Exchange : 
the Defendant, who was one of the meſne Jndo2ozs, 
pleads a Judgment recovered by the Plaintiff againſt the Ozawer, 
the Plaintiff demurs to the Plea. 
Shower pro Quer. . 
The Plea is not good, fo2 an Aſſumpſit in Law is created by 
d}awing the Bill to us, and he ſhews no Satisfaction. 
No Plea in Bar is good, which doth not ank wer oz avoid thc 
Plaintiff's Declaration. | 
This Contratt of the Defendant is ſeveral and diſtinct from the 


Contract of the Dꝛawer. And an Indebitatus lieth againſt thc 
Dꝛawer, tho not againſt the Endozfoz. Ml 

CUbere there are two Dbligozs, Judgment againſt one cannot 
be pleaded in Bar againſt the other. 


Our Clection is not determined by our firſt Judgment. 2Cro. 
73. Yelv. 65. aud the Caſe in Mo. . . . alffects not our Caſe ; 


= = the Aﬀion was fotnded upon a Tozt, ours upon a 


indebitatus Aſſumpſit is of the ſame Nature with Debt. 4 Co. 
Slade's Caſe. | 


2. Jn the Caſe in Yelv. Sc. the Damages were uncertain ; 


ſecus in ours. 


Two warrant Land, the Warranto? hath Judgment againſt 


one, pet he map ſue the other. Fitz. Nat. Br. 135. 

The Indozſoz, by ſuperſcribing, makes, in effect, a new Vill 
of Exchange. | 

The Fozms of pleading are fo2 me; Non-payment muſt be al- 
ledged, therefoꝛe no Pꝛoceeding, without Satisfaction, can be a 
Bar. (Note, This was chiefly rely'd on.) 

Holt contra. 

The Queſtion is, Ihen the laſt Jndozſee walves all mean In⸗ 
dozlements, and ſues the firſt Dzarcer, and hath Judgment, 
CUhether he may ſue any of the mean Jndozxſozs after: 

J agree he had ſuch Election, koz it is as a new Bill of Ex⸗ 
change; but now he hath made his Eleiion, it would be incon⸗ 


ventent that this Action ſhould lie; fo2 then Hughes would be lia- 


ble to two Actions and two Judgments. 
No Cate in Law reſembles this, but that of a Warranty, 
where there are Warrantics over: Ik he come upon the firſt 
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TUarranto?, be tall never after take advantage againſt any ol 
the mean TTlarrantozs; ſo in our Cale. | 
Where one is liable to two Pens Acitons fo2 the ſame Thing, 
he only which bzings the firſt Adion ſhall recover, and he ſhall 


not be charged by the other. 1 Cro. 502. 33 H. 6. 22. a like 


Cale. 

2. De hath here made his EleZ#ion ; and tis not like the Caſe 
of a Bond; the Caſe of Brown and Wotton in Yelverton, comes 
up to our Cale. 

Our Action is an Indebitatus Aſſumpſit, but grounded upon a 
ſpecial Cuſtom; tis not like a Pꝛomiſe; koꝛ that is collateral; but 
in our Caſe one Thing depends on another by the Naturc of the 


Thing; and he hath waived what befoze he ought to have taken 
Advantage ok. 


The Court ſeem'd to allow the Reaſons urged by Holt; and 
Wythens laid, All Actions on the Cale are founded upon a De: 


ceipt, and run fraudulenter, &c. and are like to a Toꝛt. 


Jadiciuen pro Defendente, Niſi, &c. 


Note, 4 Feb. 95. Sit Bart. Shower cited this Cate in B. R. and 
ſaid this Judgment was reverſed in Cam. Scacc. 


Horton and Ruesby. 


N this Cale the Court reſolved, 


1. That an Execution may be executed after the Death . 
the Party. 1 Roll. 193. 3 Cro. 26 Car. 2. Mod. 188. fo2 the ter Death of 


Executoꝛ being p2ivy, is bound as well as the Teſtato z. the Party. 


2. The Statute of Frauds and Perjuries intended only to tc- Stetute of 
medy an Jnconvenience of ſelling Goods after the Teſte of the 8 &c. 
Crit ; ſo that now the Crit binds only from the Delivety, * 
quoad a Purchaſo2; but the Statute was not made fo2 the Ve. 
nefit of the Party, 02 his Executozs; therefoze quoad them, it 
binds krom the Teſte, and there's no Fraud in the Caſe. 

Sir G. Treby (ut amicus Curiæ) ſaid he was pꝛeſent at the Amicus ca. 


making of the ſaid Statute, and that was the Jntention of the nie. 


Paritament. 
And a Superſedeas was deny d. 


Hodges and Nicholas. 


Rro? of a Judgment upon 8 in Covenant, (vir) Return of « 
That the Return of a TWUrit of Enquiry omits per Sacr um Writ of la. 

xii, &c. and ſays not, virtute brevis prxd. And the Queſtion 2 
wag, (Uhether this might be * Foꝛ the TUrit of Inquiry 
was 


mended. 


K 
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See 6 Mod. 
Tutchin's 
Vaſe, 


Ca e was #92 Him. 


was well executed and return d, and this only a Mil entry of the 


Clerk. 
Levinz. This is not amendable after Erro afigncd; all the 


Statutes of Amendments are after Qerdizs; this upon a De 


murrer. 1 Cro. | 
Fo? Amendments at Common Law. Vide Co. Blackamore's 


Caſe. 14 Ed. 3. was the firſt Statute of Amendments, and 
ſpcaks of a Letter only; but by the Opinion of the Parliament, 
extended to a Wow, Stat. 8 H. 6. amends Milpꝛiſion of 
Clerks in Patters of Fact, not of Law, 22 Ed. 4. pl. 1. 
Latch. 203. | 

The Bill upon the File in this Court is as an Oziginal in 
C. B. Jo. 99. Palm. 123. Holland verſus Lee. is ſtrongly fo2 me. 

Holt contra. | on 

This Mil-entry is amendable by the 8th of H. 6. when it ap⸗ 
pears an Overſight only, tho never ſo material. 

If a Plea in the «Office be right, the Roll ſhall be amended. 


1 Cro. Rex verſus Sir J. Tufton. 


Jo. 199. makes fo2 me; fo2 the Judges were koz the Amend: 


ment. N | 5 | 
Quoad Palm. 123. That was the Jgnozance of the Attozmep 02 


Counſel. 


In C. B. a whole Panel hath been raſed and amended, 
Pollexfen ad idem. The Caſes put reach not our Cale, fo2 


we Have all here duly in Court, and nothing is amended but 


TUopwds only; which lay befoze the Clerk, and ought to have been 
inſerted, are omitted by him. 5 4 
A Judgment againſt an Executoꝛ de bonis propriis hath been 


amended, and made De bonis Teſtatqp'. 


Wyhens. Jn the Caſe in Latch, there ig no Tranſcript, and 
1 unlike this Cale; and the Inquiſition is a Recozd gf 
this Court. e 


And ruled, That it ſpould be amended, if, & c. (abs C. J.) 
It wag moved at another Day, aud Levinz ſaid, Tufcon's 


Rs of That is the ſirongeſt Caſe of Amendments in the 
Holt contra, cited 8 Co. 161. 2 Cro. 365. Chamberlain's Caſe, 
(fort) Hutt. 56. Barker's Caſc. 

Wythens. Ours is a Billake of the Clerk in his own Buſt⸗ 
nels, and not in the Bight 92 Perits of the Cauſe ; and per 
Cur', tis amenpable. ; 
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Rex verſus Drake. 


Nfozmation on the Statute of Deet-ſtealing. Exception was 1aformicion 
I taken to a Mitnels, becauſe he was Party and Pyoſecutoz. ; 1 

Pollexfen contra. Jufozmers are Parties and Witneſſes upon p,,Gcoor 
the Act againſt Conventicles, and the like; and raiſin up an In. « witac6. 
konner is the ſame Thing in effet. — 

C. J. Tis not grantable in Uſfury, becauſe other Witneſſes 
map be caſily had; ſecus, in this Caſe. - 
 Whythens. In Caſe of Robbery, the Party may ſwear fo; him- 
ſelf; lo in this Caſe. 


C. J. Biſchiek of the Partys being like to forfivear himtelt fo) 
Gain, might have been a good Dbjetion to the At befoze it was 
made, but is none now. And the Exception was over-ruled. / 


An Habeas Corpus was denied, on a Suggeſtion that the Par⸗ Habeas Cor- 
ty wis detained by a puvate Perſon. deus deny d. 


Harman verſus Harman Adminiſtrator. 


Ebt on Bond. The Defendant pleaded plene adminiſtravit, Debts paid 
and no Notice befoze ſuch a Day: Jſſue was joined on Al- on grote. 
ſets, and it was found, That the Defendant pai Money upon a Debt on 
ſimple Contract, not having Notice of the Debt upon the Bond. Bond. 
Pro quer', Notice not neceflary. 12 H. 7. 11. Offic. Exec. 9. 
Pro Defendente. | LG 
The Notice is material: An Executo2 may have Knowledge of 
a Judgment being upon Recow ; but it is not in his Power to 
tome to the Knowledge of a Bond, 
The Teffatoz had Power to pay either firff, and tt would be 
Hard to charge the Executoꝛ other wile. 
By this means any Obligee may make an Erecuto? liable De 
bonis propriis. 1 3 
In Debt bꝛought upon a Judgment on a ſimple Contract, an Poſ. 
Crecuto2 is compellable to pay it befoze a Debt on Bond, and 
Judgment in ſuch Action is pleadable to a Bond. Vaugh. Edg- 
cw and Dee's Caſe. 2 And. 187. 220. 1 Mod. 175. Broke's 
Caſe. 


Wythens. There is great Difference between a compulſozy 
Payment and a voluntary one, as here. 2 a 
And it was afterwards adjudged foz the Pldintiff in Mich. 


3 Jac. 1. 
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Rex verſus Johnſon. 


Libel. DE Defendant being convicted upon an Inkozmation fo? a 
1 1] Libel (cui titul', To the Pꝛoteſtants of the Army, &c. 
Judgment. Judgment was given, that he ſhould be degraded, fined 500 
Marks, whipp'd and pillozpd. TY 

Cur. He cannot be degraded befoze Sentence given, and then 
it muſt be done by the Spiritual Court. 


Star-Cham- Per C. ]. The Reaſon of diſallowing the Star-Chamber 
— Court, was becauſe their Authozity was befoze, and now is, in 
B. R. and conſequently that Court unneceſſary. 


Rex verſus Whiteacre. 


8 T Pon Diſcovery of the Defendant's Eſtate, who was out- 
3388 lawed, &c. it was moved, that a Fine might be ſet upon 


tho' abſent. him. : | i 1 
Aſton. Upon a Capias Utlagat. return d Non inventus, the 


Court may ſet a Fine upon the Party abſent. 
And it was ſo done. 


Priſoner bb Note, The Court diſcharged a P2iſoner upon a Habeas Cor- 
_—_ er pus, fo2 that the King's Tarrant was not under Seal, tho his 
cherg d. Hand was to it, and ſo appeared to the Court. 
OS for Upon Motion, that Serjcant Hampſon, a JIjiſoner in B. R. 
Priſoner. map have Leave to come and attend his Cauſe in Chancery; the 
Court denied the Motion, and ſaid he may have the Day-Rule, 
accoꝛding to the Courſe of the Court. 


Rex and Dodiwell. 


_ N Ower made by Juſtices of Peace, That the Defendant 

plentick. 1 X ſhould take a Girl fo2 his Appꝛentice, was quach d, becauſe 
they have no ſuch Power. Vide did. Videtur contra. And ac- 
coꝛdingly it has been ſince often ruled. „ 


Priſoner re- Note, A Saoler, at his own Charge, bzought up a Pꝛiloner 
the (Sele Upon aà Habeas Corpus, and the Paiſoner refuſing in Court to re- 


remanded, PAP the Gaoler, he was remanded by Rule of Court, 
Y Creſwell 


— 
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Creſwell and Trott. 


N Debt on Bond. The Defendant pzayed Oyer of the Condi- Condition to 
tion, which was (To pay 591. upon the Birth of his firſt fz Child by 
Child by his TUife, o2 uny other Woman) and avered, That He bis Wife, 
had no Child by his Mike. Plaintiff reply'y, That he had a 2 — Wo- 
Child by another Woman. Defendant demurr'd. 
Cur", This muſt be intended of a Child by any other Wife, and 
not otherwiſe. Judicium pro Defendente. 


Motion fo? a Pꝛohibition upon a Libel fo; Wows ſpoken to Words of 
120 + of his Mike; (She is a drunken, cheating, forſworn — — 
Ade 
Powel. Eccleſiaſtical Courts have no Conuſance of Wows 
which are not of a ſpiritual Defamation : A Quean and a tainted 
Quean. 1 Cro. 111, Winch 14. Latch. 205. 2 Roll. 296. Yates 
and Glover, 8 Car. 
Woythens. Theſe Actions have of late been much alter'd; koz 
in Low Hobart's Time, the beſt Conſtrution was made of the 
_— but now they are conſtrued as taken in common Par- 
ance. | 
Agreed per Powel, That they are ationable with an Aver⸗ 
ment; but none is here. 
Pꝛohibition was denied per Cur' (abſ. C. J.) fo2 the Inconbe⸗ 
Lite that would follow of Quarrels between Husband and 
ife. 


Acourt and Swift. 


Rro2 of a Judgment in Ireland in B. R. there, on an-Aſ- Ia — 
ſampſit againſt three, to pay Money fo: Wines ſold; the Jag... 
Defendants plead ſeverally, two of them plead Non Allumpfit, No Seve- 
and the third confeſleth the Acton; and Judgment was given fo? REES 
two, and againſt the third. 
Pollexfen pro Quer' in Error. Jn Treſpaſs they may ſever, 
but not in a Contract, as our Caſe is. 
Here the Debt and Contrai and Declaration is Joint, and fa 
by Conſequence ought the Judgment to be. 
7 H. 6. 33. Sid. 76. Hill. 24 & 25 Car. 2. Legar's Caſe, 
The Mozds ipſe Non Aſſumpſit, cannot imply ipſi n non Aſ- 
ſumpſer', and ſo 2 not the Declaration. 
Iſſues of all Pleadings ought to be moſt certain, and no Con⸗ 


ſitruition ſhall be made againft the Wows. 


Holt 


39 


Termino Sancti Michaelis. 


Depoſitions 


in Chancery. 


Q:2re. If 
Evidence. 


Holt contra. 

The firſt Exception is againſt you; fo2 you ſhall not take Ad- 
vantage of a Judgment given fo2 pou, tho erroneous. Vide Slo- 
comb's Cale. | 

The Judgment given fo the two Defendants is good. FJ a- 
gree, if au Aflumpſit be bzought againſt thzee, if a joint Pꝛomiſe 
be laid in the Declaration (J appzehend he meant an actual ID ꝛq⸗ 
miſe) Judgment cannot be given againſt one; but where there ate 
joint iy charged. Non Aſſumpſit modo & forma mult ſignity ac 
coꝛding to the Declaration. 8 

In Debt upon a joint Bond, one may plead Non eſt factum 
ſuum, and pet it muſt be pꝛoved to be a joint Bond befoze the 
Plaintiff can recover. 3 

Pollexfen. The laſt Caſe is againſt pou, fo2 Non eſt factum 
ſuum cannot ſignify Non ſunt facta ſua. 

All the Books are, that modo & forma go to the Subſtance of 
the Tfluc. 

The Court, at firſt opening of the Caſe, ſeem d to agree with 
Holt, but afterwards Judgment was reverſcd. Poſt. . 


Rex verſus Bal} pole. 


N Inkozmation of Pcrjury on Oepoſitions in Chancery: 
And the Queſtion was, Thether they could be Evidence, 
the Commiſſioners befoze whom they were ſwom being dead. 
C. J. and Holloway help, That they could not; fo2 the Com- 


miſſioners cannot now be here to ſwear in Court the Depoſitions 


None proſe. 
qui. 


Information 
for goirg to 
Church arm 
td. 


to be true. So per Pollexfen, Pemberton and Finch, And none 
ſwearing the Mods, he cannot have his Remedy over, ik ac- 
quitted. | | 

Wythens and Wright contra, becauſe the Pꝛattice fs otherwiſe, 

Then the Attozney-General ſa'!d, he would enter a Nolo proſe- 
qui ; but, per Curiam, that can't be, and took a Uerdict, Non 
Cul, But laid, they would ſet it aſide, if he could maintain his 
Nolo proſequi, which he ſtrongly inſiſted on. 


Rex werſus Sir John Knight. Poſt, p. 40. 


Nr fo2 going to Church with Piſtols, &c. contra Stat. 

2 Ed. 3. of Northampton. 3 3 
Winnington pro Defendente. This Statute was made to 

pꝛevent the People's being oppꝛeſſed by great Men; but this is 


dd puvate Patter, and not within the Statute. Vide Stat. 


20 . | 
C. J. This Offence had been much greater, aud better laid at 
Common Law. But tho this Statute be almoſt gone ”_ 

I | = tudinem, 


= * * * 
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tudinem, pet where the Crime ſhall appear ta be malo animo, it 
untl come within the Act (tho vow there be a general Count: 
Vance to Gentlemen to ride armed koz their Security) ; but at- 
terwards he was found, Not gmity. 


Rodney and Stroud. Ante p. 18. 


£ E Ollis. This Cale differs from Heydon's Caſe; fo? here the Nolle pro- 


Cal Jury habe gone contrary to Evidence. 3 Cro. 850. Miles's ſedui. 
ale. | 
Bulſt. 157. and Cro. Walſh and Biſhop come not up to our 
Cale. which is on a Nolle proſequi. 
Pollexfen contra. Cited Trebarefoot and Greenway s Cale in 
B. R. and that it is in the flaintif s Power to help it by Nolle 
proſequi. 
Roll. Error 784, 785. Vide two Caſes there in an Ejettment 
fo? a Term, and a F:ſhery. So in an Action fo? TAozds, if ſome 


are incertain, a Nolle proſequi will help the other. 


C. J. This differs from Heydon's Caſe ; where ſeveral Da- Damages, 
mages arc given by (ſeveral Jurics, there the Releaie of the one, = ſever- 
und Election of the better Damage, is good. But where one 
Jury aftcſs ſeveral Damages, the Gerdict is bad. 

In mſufficient Aerdict is not curable; and the Cales cited are 


not in Point; fo2 in them the Fault is in the Declaration; but 


here the Bechargtion is good, and the Fault in the Gerdic. 
Wythens, Holloway, and Wright contra pro Quer. 
e Judgment pro Quer. 


Oer to pꝛovide fo2 a Baſfarp-Child: Exception was taten, Order for- 
that it doth not appear in the ©2der, that hr is chargeable to % 
the Pariſh, 02 likely to be ſo. 1 Cro. 36. Sid. 222. Quach d. 


Rex werſus Davies. 


JNdited of F elony and Murder, and pꝛay d to have his Pardon Felonica 1. 
allowd. 5 5 2 hs _—_ 
Per Wythens and Holloway, Felonica Interfectio is well e- der in » Pe. 
nough, tho Murdrum be omitted. don. Q. 
C. J contra. Manſlaughter is Felonica Interfectio, but at ano- 


ther Dap the Chief Juſtice being abſent) it was allowed. 


Comperuit ad diem pleaded. Clerk of the Rules gives a Day Rule on: 
by Rule. 22 
Per Aſton and other Clerks, A Defecit de Recordo cannot be ed. 


e:1tred without a Rule given, and Notice ; the like in Bail. 


Per 


— Zl — — — — 
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40 Termino Sancti N ichaelis. 


Attaint. per C. J. An Attaint lieth againſt a Jury fo2 giving exceſſive 
Damages. 


New Rute of This Term a new Odder was made per Cur, That all Oꝛders 
Practice. to be ſpoke to, ſhall be put in the Paper and Copics given, and 
not to be ſpoke to the two laſt Oays of the Term. 


Twice pu- 81 When a Man pꝛoceeds both criminally and civilly upon 
niſhed. the ſame Cauſe of Aﬀion, we will favour the Fine, by Reaſon of 
the Hardſhip to be twice puniſhed fo2 the ſame Fault. 


Iſted and Clark. 


Miſnomer. Du on Bond. (John was named in the Band, bat it was 
| ſubſcribed Robert) The Defendant pleaded Non eſt ſactum: 
The Jury found, that Robert, the Defendant, lealcu it by the 
Name of John Clarke. 
Cur'. There is a great Difference tetbern the Cale of a Coy 
pozation, and this Caſe, Quia conſtat de perſona. 
Judgment pro Quer. 
(Note, This Judgment was reverſed, as — by Lutw. 891. 
Et vide 5 E. 4. 56. b.) 


Antiene pe, In Ejement it was moved, that the Defendant-might plead 
ed in Be. Antient Demelne. And per Cur, it is a good Plea. 
ment. X 
Warrant of Upon a Tarrant of Attozney above a Pear old, Judgment can 
. not be entred without Motion; no? then, but upon Notice. 


One attain One attainted of Treaſon is charged with an Execution; and 
ed, <harg'd moved that he might be diſcharged of it. Fonſell's Caſe. Cro. 
5 R. The Court denied to diſcharge the Execution, but puniſhed 

the Officer, &c. 


Rex verſus Sir John Knight. Ante p. 38. 
2 acquit- Oved per Attozney-General, That the Dcfendant, tho 
ted, yet 


"2 found Not guilty, may be bound to the Good Behaviour, 


Good Bcha» ACCOWINg to Jordan's Cale, And it was owered accozdingly per 
viour, Cur. 


4 — D E 
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Term. Sancti Hillar. 


Anno 2 & 3 Jac. II. Regis, in B. R. 


Mandamus to reſtoze a Surgeon to an Hoſpital was denied; Mandamus 


becauſe it is not in the Power of the Court, no2 is it a © ***- 
publick Office. 


Rex verſus Jenner. 


HE Defendant was indied fo2 diverting a Water-courſe, tadifmen: 


and the Jnditment was quaſhed; becauſe it was in the cin! 


Nature of an Action on the Caſe. _ 


Powell and Price. 


Ollicitor-General. The Return of the Mandamus is WM; be. Mandamus 
cauſe the CUrit was directed to the Bayoz and =urgeſſes, - 4c 
and return d by the Bayo2 and Part of the Burgeſſes only. Burgeſſcs, 
2. The Return ought to be under the common Seal; becauſe — d by 
a Coppozation aggregate; and is like the Caſe in this Court on . 
d Quo Warranto againſt the City of Cheſter. 
olt contra. 


To 1. Obj. The Bayo?'s Hand is to it, which is uffcient; 
and you can't aver againſt the Reco. 


To 2. Obj. He denied it to be Law; (o they never file a Mar⸗ 
rant of Attomey under their common Seal. 11 Co. Bagg's Cale, 
and the Caſe of the City of Oxford in Latch. 


Ats of Reco ought not to be under the common Seal; 0- 


5 therwiſe of Acts in Pais. 


Pollexfen ad idem. Jn Enfield and Hill's Caſe, it was ruled, 
That it ought to be under the 8 of the Mayoz. 


Thomy- 


— — — ane. land th. —_—— * th. _ 


ye II 
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42 Termino Sancti Hillarii. . 
. Thompſon contra. That it impower d the apo: to make a 
kalſe Return. 
3 Holt. Setting of the Hand to it is not material, and it had 


been good without it: And befoze the Statute of York, in the 
Caſe of a Sheriff, he was not required to ict his Hand to it, 

Poſt. + Aſtry. The Pꝛecedents are ſund2y (Gaps, but the greater 
Part are only under the Hand and Scal of the Mapoz; and the 
Return of the Mandamus was allowed. 


; 


Soan and Mace. 


Olt moved fo2 a Procedendo in an Aktion againſt a Feme 


London Cuſ- 
oy "ugg ſole, Merchant in London, removed hither, aud alledged, 


chan. That by the Cuſtom of London, it ſhould be tried there; ond it 
was granted per Curiam. 


Kingſton aud Herbert. 
I : * 8 bs 


Reverſal ofa A Recovery is ſuffered, which is afterwards reberſed on two 
8 Scire facias and Nichils returned againſt the Heir of the 
Demandant only, without the E ertenants. 
Maynard. A Scire facias lieth only againſt him who is pꝛiby to 
the Becozꝛd. 
Winn. ad idem. That in Erro2 bꝛought in a real Action, 25 
Court takes no Notice of the Tertenants. 28 Ed. 3. 20. pl. 7 
Dy. 320, &c. 
Williams ad idem. Aitho' a Scire facias doth ſometimes iſſue 
againſt the Tertenants, pet it is only diſcrettonary. Winn and 
Lloyd, 24 Car. 2. 
Pollexfen contra. This Recovery is erroneouſly reverſed, 
3 1 Roll. 763. 8 Hen. 4. 17, 18. Dy. 104. Bro. Summons 14. 
16 Inſt. 259. b. 9 Hl. 6. 46. 10 Ed. 4. 12, 13. 
Obj. That it can't be vacated upon Motion. 
Anſw. Palm. 151. 2 Cro. 256. 3 Cro. 531. 12 Co. 133. 
Mo. 690. Sid. 222. 
Holt ad idem. That the Reverſal was by the ſecond fa Re- 
mainder (the firſt in Remainder being aiive) upon a falfe Sur- 
miſe, and therefoze crroneous : That there ought to be a Sum- 
mons, and a Nichil could not be returncd. 0 H. 6. 12. b. 
Curia. The Reverſal of the Recovery ought to be vacated : 
And ft was ruled accodingly, mf, &c. Trin. 3 Jac. 1. 
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Earl of Peterborough verſus Williams. Vide ante 18. 


— Magnatum fo? ſigning Dangerfield's Jnfozmation, Sd * 
which reflected on him, &c. 

The Defendant pleads, That it is the Law and Cuſtom of 
Parliament, that The Speaker of the Houſe of Commons, as 
thcir Servant, ought to ſign all Things that are ozdered by 
them, and that he ſigned this Inkozmation in Purſuance of the 
Order of the Houſe of Commons, being then their Speaker. 
The Plaintiff demurs. 

Pollexfen pro Defendente. The Declaration is ill, becauſe 
the Libel doth not refle# on the Loꝛd Peterborough, and becauſe 
nothing that concerns the Low Peterborough 1s alledged to be 
. 02 falſe; and there is no Averment of it as there ought 
0 be. 

2. The Declaration ſays, That the Libel contains diverſa fal- 


ſa mendacia, which is incertain, and it can't be 2 „ 


it be true 02 kalle. Ad journatur. | 


It was ruled by the Court, That an Attoꝛney having Maney Attorney not 


vue to him from his Client, ſhould not be compelled to Veliver hay wap 


up the Papers befoze he was patd his Fees, &c. paid. 


Glyn and Nichols. 


Reſpaſs fo2 diverting a Water: courſe by a Stranger, The Treſpaſs of 3 
Defendant demur'd to the Declaration, and took an Ex: Water 


courſe, good, 


ception thereto, that no Title is made in the Declaration to the bas Ticle 


CUater- courle, no2 fo2 what Ale it was. But adjudged pro en. 


quer”. 
Buckworth and Salmon. | 


pether a 122ohibition, the Court was divided, therefo2e IA 
no — rided, 


Perkins and Titus. 


Rroꝛ on a Judgment i in C. B. in Replevin, where the Defen- Cuſtom to 
dant avowed fo2 Damage-feſant ; the Plaintiff replyd, that 8 
the Land was Copyhold, and granted to him in Fee, &c. The De- Copyhold 
fendant rejoin'd, conkeſſing that it was Copyhold, and fo granted; *i*-: 
but that a Fine of 35 1. was aſſeſſed, and not paid, and juſtified the 


G 2 : Taking, 


Termino Sandi Hillarii. 
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Of Fines cer- 
tain and un- 
certain. 


Taking, as in Land foxfcited to him. The Plaintiff ſurrcjoins 
a Cuſtom to pay fo2 the Fine, a Year's Ualue of the Land, as 
it ſhould be at the Time of the Admiſſion, and no moze; and 
pleads a Tender of it and Refuſal, whereupon the Deken⸗ 
vant demurs; and Judgment was given in C. B. that the Cuſ: 
tom was good, and thereupon a CUrit of Erro2 was brought. 
Pollexfen and Holt againſt the Cuſtom. 

That Fines are either certain o uncertain ; certain Fines are 
taken of common Right without any Cuſtom alledged by the 


\ Low; uncertain Fines are to be adjudged by the Court on De- 


murrer, 02 by the Jury on Iſſue joined. 13 Co. 1. Co. Entr. 647. 


with the Loꝛd on a p2obable Cauſe, is no Foxfeiture of the Copy- 
hold. 4 Co. Tavern's Caſc. Co. Entr. 288. Wheeler and Ho- 


Catue of the Land is uncertain, and therefoze void. Dav. 33. 


 Godb. 14. 


Obj. * eſt quod certum reddi poteſt. 


Anſw. Jt ought to be a conſtant and perpetual Certainty, o: 


elſe tis ill. Inſt. And on this Difference, 2 Saund. 343. 23 Ed. 3. 
Fitz. Tit. Dun fait infra ætatem, pl. 3. Tit. Bar. 277. 77. 

An Eſtate fo2 ſo many Pears as J. N. ſhall name, is good; 
but that is to be done but once. 

There is no way to reduce this Cuſtom to a Certainty, not 
by the Court; fo2 then it s not due until it is afſeſſ:d, and then 
: is not a cuſtomary Fine; aliter of arbitrary Fines. 2 Roll. 264. 

n Point. 

He alſo moved an Exception to the Pleading, viz. That a 
Fine ſhall be paid of a Pear's Ualue (as it ſhould be at the Time 
of the Admittance) and if the Adwittance be in the Middle of a 
Pear, ft cant be known fn what manner the Reference ſhall be 
made, &c. But that was over ruled. 

Fuller - Finch 2 It map be made certain by a Jury. 
11 H. 6. 53. Inſt. 3 

The pear 8 Aale ſhall be reckon d, and ſo is pleaded tempore 
Admiſſionis. 2 Leon. 114. Latch. 14. That diſputing the Law 


nour. 13 Car. 2. in B. R. 

The Common Law hath in ſome Caſes aſcertafn'd the Calue 
of an uncerrain Fine, and it may by the lame Reaſon be very well 
aſcertaind in our Caſe. 

Obj. Roll. 264. 

Anſw. That 0 Cale is agreed, becauſe there is no Certainty, 

A Cuſtom to pay ſo much as another ſhall aſſeſs, was adjudged 
good. 1 Roll. 48. Worm and Sawyer, Noy 1. b. and in C. B. 
Rawlins and Maſon's Caſe. 

Obj. That the Low map refuſe to admit befoze the Fine paid, 
where the Fine is certain. 

Anſw. That's admitted, but it is otherwiſe where the Fine is 
uncertain, as in our Caſe, &c. 


4 Curia. 


4 Co. 27. 1 Cro. 196. This Fine is uncertain, becauſe the 


_ Go ————_—_ 
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Poved to amend an Infozmation of Perjury after Plea plead- Info 
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Curia. (At another Day) The Cuſtom is moe certain than 
in the Caſe in Noy ; and (per Allibon) The Caſe cited by Holt, 
to be fo? him, is expꝛeſly againſt him. 


Judgment affirmed Mich. 3 Jac. 1. 


Jn Trover it was moved, That bzinging Money into Court, Money 


Pooceedings ſhould ſtay, &c. Anv denied per C. J. fo2 in all broogbt in 


Trovers a Wrong is done to the Party in detaining of it. — 
Benſon verſus Offley, & al. 


| AP by the TUife fo2 the Murther of her Husband verſas Exceptions 

X Offiley, as Principal, and Lipton and another as Abettozg, *2 b 
On non cul' pleaded, the Jury found that Lipton gave the | 
Stroke, and that Offley was aiding, &c. And the Queſtion in 


_ Arreſt of Judgment was, Whether this was a good (Jerdict ? 


Plowd. 98. was cited, That it was ſo in the Caſe of an In⸗ 
ditment. 9 Co. Markally's Caſe. 


Thompſon contra. He agreed the Caſe of an Indictment; 


but it is otherwiſe in an Appeal, becauſe at the Suit of the Par- 


ty; and here the Declaration is falſified by the Uerdict, and 
therefo2e ſhe can t have Judgment. V 
C. J. This map as well be alledged in Caſe of an Jndi#ment. 


And the Court inclined to give Judgment, but it was adjourney 
on other Exceptions, 


Jn an Action of the Caſe fo2 201. the Defendant pleads the Micaomer in 
Statute of Limitations, but miſtakes the Plaintiff's Name fo? 13 
the Defendant's; and upon Motion it was granted, that he 8 Ln 


might amend, if he would ſwear that he did not owe the Debt. 


rmation 
of Perjury 
not amend- 
able after 


Sarsfield verſus Witherly. Poſt. . Plea. 


ed, but it was denied per Curiam. 


: DR on a Bill of Exchange, the Defendant pleaded, Plea to Bill 


That he is a Gentleman, and took up the Boney to travel, rc 
abſq; hoc, that he is a Merchant. And it was moved, that this fendant is a 
Plea amounted to the General Jfſue : But per Cur', The Plea is Cent. &c. 


good, (quod nota) but the Court gave Leave to diſcontinue on 
Payment of Coſts, &c. 


Nota, Sir Barth. Shower (8 Feb. 95.) cited this Caſe to be ad- 
judg d in B. R. pro Defendente, and that the ſame was reverſed 


in 


. 


— — 


— 


1 Te: mino Paſchæ. 
in the Erchequer- Chamber, which 5 Court ecm d to agree. 
Vide Poſt. 
D E 


Termino Paſchæ. 


Anno 3 Jac. II. in B. R. 


Fecleſiaſtical — HE Court denied to pꝛohibit the Dꝛobate of 2 TUlll in 

2 the Eccleſiaſtical Court, becauſe it concerned Lands 
hy con and Chattels: And Holloway ſaid, That Witnefſes 
Will there. might well be examined there to the Whole. 


AWillex Per Cur. A Whill eremplificd under the Great Seal, is not 
ange, Evidence to a Jury in Ejettment, 

Great S-al, 

8 Nota, Coſts egainſt the Lefſo2 of the Plaintif in Ejectment, 
ene „are not ex debito juſtitiæ, but ex gratia Curiz, (this being but a 
geinſt ch: Fiction) leſt none (Would pay Cofis: but if by Conſent of the 
13 5 Parties, another is bound to pay Coſts, the Court will not 


compcl the Leflo2 to pay them. 


Seandslous 4 Ban was indicted fo2 Wows poken of a Juſtice of Peace, 
7 — = [A Buffle-headed Fellow ] and an Cxception was taken, That the 
4;4.b1l..  C£20205 Were not indictable. 
But per Curiam, ecauſe it appears they were ſpoken of him 
in the Execution of his Office, the Jnditment is good. And per 
C. J. vil Ations to? flandering a Juſtice in bis Office, may be 
turned into Jndifments. 


+ Pavyen- 


; 
| 
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Davenport aud Calnc. 


Ebt was bꝛought in the Debet & Detinet againſt an Admini Debet & _ 
ſtratoz, on a Suggeſtion of a Devaſtavitz the Defcudant 3388 
demurred to the Declaration. ſtcator, ill. 
Pollexfen. Such gaion doth not lic againſt an Adminiſtrato? 
in the Debet & Detinet; and lo twas adjudged in the Caſe of 
Ent and Withers. 
C. J. Here is a Suggeftion of a Devaſtavit by the Adminiltra⸗ 
to2, befoꝛe an Action bzought againſt him as Adminiſtratoz. 
Ind admitting the Declaration true, yet there may be no 
Trong to you; to2 beſides the Goods waſted, the Abminiſtratoz 
may have ſuffictent to pay you ; and this is a new Pꝛactice, not 
to be countenanced. Judicium pro Deftendente. | 
That ſuch Aion is maintainable on a Judgment recovered a- 
gainſt him. Vide 1 Ven. 321. 1 Sid. 397. 2 vid. 102. 1 Lev. 255. 
1 Saund. 216, 1 Salk. 314. 


And he ſhall be held to Bail thercon. 1 Ven. z 3 3535. 1 sid. 62, 368. 


per Holloway. The Delivery of a Declaration in Ejertment pet gn 
to a Servant, is ill in B. R. but it is allowed in C. B. 12 


delivered to 


a Servant, ill. 


Note, The Venue may be changed after Plea pleaded in tran- —— 5 
ſitozy Actions on Payment of Coſts, becaule it is diſcretionary, nfrery 


tranſitory 


Actions. | 
Per Holloway. An Arreſt of the Marſhal-ig-an Eſcape of all m ar. 
the Puloners; and where there is an Inquiſition fo2 the King, fed is a 
fo2 the Foxfeiture of this Office, it is in the King immediately; F<: ©" 


Forfeiture. 


and this appears by the Judgment y”un manus Domini Regis 


__ amoveantur. 


Memorandum, That about 21 1 1687. Sir Edward Herbert Judges re mo- 
was removed, and made Chief Juſtice of the Common Pleas, and ved. 
Sir Robert rig bt was made Chief Juſtice in his Room; and 

Sir Richard Allito Olle of the Juſtices of B. R. 


Rex verſus Levir. Poſt. | 


Rro2 in Judgment on an Jndictment of Barretry in Lancaſ- wric of Er- 
ter; and Erro? afligned, That the Trial there was by a {/'"" +, 
Tales, which can't be; fo2 the Statute of Eliz. doth not extend to ine, qua 


Counties Palatine, "unleſs it be in civil Cauſes, not in cri: . 
inal, 


Holt, 


Termino . Paſchz. 


Judgment 
after Error 


brought, &c. 


Habeas Cor- 
pus ad eefti- 


— in 
County Pala- 
tine, triable 


Holt, upon this, moved to o quaſh the TUrit of Erroz, fo? it is 
directed to the Juſtices of Afſize, Gaol-Oelivery, and Oyer and 
Terminer, where it ſhould be Juſtic ad Placita Coronæ, fo2 in 
ſuch Capacity they have given Judgment. 

Curia. The Judges ſit there by one Commiſſion, but that in 
cludes ſeveral Authoaittes. | 

Ingolsby Serj. That the Writ of Erro2 is good, fo2 being 
direded to the Juſtices of Afſizes, that compꝛehends Placita Co- 
ronæ. 4 Inſt. 159. 

Pollexfen. The Moos (ad Gaolam deliberand' & alia male- 
ſacta, &c. audiend*) are equivalent to the Wozdg Placita Coro- 
ne. 3 Co. 2. Hob. 179. Sid. 133. But per Curiam, The Re- 
co2d is not well removed; and therefoze the CUrit of Crro? was 
3 Niſi, &c. 


After a Mit of Erroz, the Plaintiff in the fozmer Aion 
bzought an Action of Debt on the Judgment. Et per Cur', The 


CUrtt of Erro: oe be pleaded in — but not 


in Bat. 


An Habeas Corpus ad teſtificand”, is grantable fo One in Pꝛi⸗ 
lon on mean Poocels, but not if he be in Execution. Ante 17. 


Jennings and Hankey. Ante 30. 


\Ollexfen mob d in Arreſt of Judgment, That the whole Fact 
is laid in Cheſter. 
Agreed, That tranſitozy Actions ariſing in Cheſter, may be 
tryd here 02 there; but then the Cauſe of Action muſt be laid in 
ſome other County, if tryd here. 

CUhere Matter is local, Jſſue ſhall be joined here, and (cnt 
down to Cheſter, and thence remanded hither fo2 Judgment. Raſt. 
Entr. 325. 25 H.6. Bro. Trial 146. 39. and 12. Mich. 30 Car. 
Cate of the Town of Berwick in this Court. Sid. Bond oz 
Nulance cant be laid out of the County where it ariſcth. 

Jn tranſitozy Actions, when the Party hath onte laid it in a 
County Palatine, he cannot after lay it in any other Wes koꝛ 
he hath deter min d his Election. 

Obj. Fitz. juriſdiction 29, 57. and tit. Venue 50. 

Anſw. Inſt. 261. That the Cates are not mentioned in the 
Pear⸗Boonks at large. | 

Hole contra. 

Obj Jt appears on the Face of the Recozd, that the County 
Palatine hath Jurisdif#ton. 

Anſw. That the Fats ariſing in Cheſter is not ſufficient to in- 
title the County Palatine. 


4 The 
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5 Da. 
' The Jurisdiction of the County Palatine is derivative and | 
controulable by this Court, when they exceed their Jurisdidion. 
Treſpaſs is committed in Cheſter, the Offender flieth out of 
the County; this Court will help the Plaintiff, that there be 
no Failure of Juſtice. 12 Co. Darby's Caſe, Chancery hath Ju- 
risdiction where the County Palatine is deficient : Here, non 
conſtat that the Party lives out of the Jurisdiction of this 
Court, it not being pleaded, and therekoze ſhall not be intended. 
At another Day, (viz. Term. Mich. 3 Jac. 2.) Maynard to the 
ſame Purpoſe. 
He cited Sid. 369. 18 Ed. 3. Fitz. Juriſdiction 19, 20. 3 H. 4. 15. 
32 Hl. 6. 25. Fitz. Trial 300. that the County Palatine can't try 
a fozeign Uoucher, but it ſhall be tried in C. B. and remanded to 
the County Palatine fo2 Judgment: It appears by the Pleading, 
That the Defendant is in Cuſtod' Mar', and therefoze it can't be 
_ tried in the County Palatine. 
The Court cited 4 Inſt. 213. Savil 35. Sid. 309. and gave 
Judgment fo2 the PR, Niſi, &c. Mich. 3 Jac. 2. 


Hardy and Upwair. 


Ebt on Bond, and Uerdict ko; the Plaintill. It was mo · Wane of fa- 

ved in Arreſt of Judgment, That the Uervi# was ill, be roam: | 

cauſe it was Jur' dicunt pro Quer, without ſaying ſuper Sacra- Verdict, ill. | 
mentum. 

Powell Juffice. This is not aided by the Statute of Jeofails, 


and Judgment was reverſed 3 it ſeems it was in a Crit 
of rere. Quære.) 


Rex verſus The Earl of Devonſhire. 


Laer koꝛ ſtriking in the King's Court, &c. The Deten⸗ A Peer fined 
dant pleaded Pzivilege of Parliament ; and urged foz himſelf, ohn. 
that a Peer could not be impleaded during the Pzſvilege of Par: Con x 
liament, either in a civil o2 criminal Caule, unleſs it was capi⸗ 

tal, and cited the Caſe of the Loꝛd Arundel and Lovelace. 
Williams pro Defendente. The Cafe of the Lozd Arundel 
was a great Pisdemeanoz; and pet it was adjudged, that he 
'£ould be p2oſecuted only in Parliament, during the Sitting of 
Parliament. 

Solicitor-General contra. Mꝛibilege of Parliament doth not 
extend to High Treaſon, Felony, Beach of the Peace, o: 
Surety of the Peace. 4 loſt. E. 6. Hugh Spencer's Caſe. Prinn's 
Survey of Parliament Writs, 4th Part 701, 702. 


FH Curia. 


50  Termino Paſchæ. 
Curia. The Defendant ought to plead in Chief; but notwith- 


ſtanding this, the Defendant put in his Plea of Paivilege, to 


which there was a Demurrer, and afterwards the Jlea was 


over-ruled by the Court. And he was fined 30000 J. Trin. 
3 Jac. 2. 


Dighton and Greenvill. 


The Term FT HE Court compelled the Defendant to conſent to the En: 
* in largement of a Term in an ECjectment-Leale, and cited 
leciment. the Caſe of Forteſcue and Abbot, where it was ſo done, 32 Car. 2. 


Quzre per moy. how a Conſent map be foꝛced; fo2 it ſeems ra 


ther that this was done by the Court, without the Defendant's 


= Conſent. 
Dalby and Smith. 


1 N Debt fo2 Rent, The Defendant pleaded a Tender after Jm- 


"ies. | —_ and it was avjudged a good Plea. Dy. 3oc. 
| 2 Tro. | | 


Inferior Erro of a Judgment in an inferio2 Court, the Pꝛoceedings 
— were returned in Engliſh, and it was therefoze reverſed, Niſi, &c. 
liſh reverſcd. | | 


i Cro. 514. * In an Allault and Battery, Cat the Niſi prius in Middleſex) 


& The Defendant juſtiſied, and the Plaintiff replied, de Injuria ſua 
propria, and Iſſue thereupon; the Dekendant pzoves his Juſfifi- 
cation at one Time: Now, per Thompſon, the Plaintiff can't, 
without a ſpecial Replication, give in Evidence a Battery at 
another Time; and the C. J. was of the ſame Opinion, and 
therefoze the Plaintiff was nonſuited, Vide 2 Roll. 680. Brownl. 


Infant of 


fourteen may | One moved kor 2 P2ohibition on q Suggeſtion, that an Infant 


make a Will. Could not make a Mill of a perſonal Eftate. Inſt. 89. b. And at 

tfirſt a Rule was given fo2 a Pꝛohibition, Niſi, &c. But Pollex- 

fen contra, cited Office of Executor and Godolphin, That an 

Inkant ok the Age of fourteen Pears might make a Will of a 

perſonal Eſtate; and ſo it hath been adjudged in this Court 

(which Powell, Juſtice, remember d) and therefoze the Rule was 
dilcharged. 5 Es 


Smith 


| 
' 
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Smith and Tunſtal. 


DE Plaintiff bꝛought an Action ok Trover as Executo 


Durante minori ætate, and did not aver, that the Party 
was under Age. 


Pollexfen contra. That this Ation is founded on a Tot, and 
the naming himlek Executoz is not material; and Powell, Juſtice, 


was of that Opinion, \cilt', that ſuch Averment ought to be in 


Actions founded on a Contraf#, not where they are founded on a 
Tot. | 
Allibon Juſtice. Pe intitling himſelf as Executor durante, 
&c. the Declaration is ill fo; Want of an Averment. Judgment 
pro Quer', Niſi, &c. 5 5 
But at another Day (Hill. 3 & 4.) J ſuppoſe, after the Re- 
turn of the Writ of Inquiry, the Court was divided, C. J. and 


Holloway fo2 Judgment, Powell and Allibon contra. Vide 


1 Leon. 170. 2 Cro. 439. 3 Leon. 230. 02 213. 2 Saund. 
CUhere Judgment is given on the Declaration, and a Tlvit 


be given; ſecus on a Demurrer to the Declaration, oz after a 
Qerdit, per Aſtry, and admitted by the Coutr. 


H 2 


? Executor du - 


ragte mino- 
ritate. 


Court di. - 2 5 
of Inquity awarded, and the Court is dvfvived, Judgment cant 4 l. 
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Attorneys 
Practice in 
delivering 
Declarations. 


Words. 
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ER Aſton. After Bail filed, by the Courſe of the Court, 
the Attomey ought to deliver a Copy of the Declara- 
tion; and not only to file the Declaration in the Ck⸗ 
fice: But per Allibon, if the Defendant's Attozney 
will take Notice of a Declaration (ſo filed, it is good. 


" Peat 6 U verſus Parry. 


Ction fo2 TUows. You are a Break. lock and a Pick-lock, 
and keep Pick-locks in your Houſe ; and I will arraign 
you, and have you whipp'd and ſwing for it. 1 
Williams, in Arreſt of Judgment. 
Theſe Cows amount only to a Treſpaſs. Hob. 305. fort 


Roll. Abr. Action pur Parol. pl. 73. Yelv. 64. Sit J. Hollis 


Caſe. 
Pollexfen ad idem. pe cited Hutt. 38. 2 Cro. 302. Long's 
Caſe. 2 Roll. 73. Sty. 127. | 
Holt contra. 3 

The Caſes cited do not reach our Caſe; the Mozds (be ar- 
raigned and whipp'd, and ſhall ſwing for it) cannot but impoꝛt 
Felony. 1 Roll. 43. Sid. 52. 220. 324. 

Dn the Tow Whipping, 1 Roll. 43. 50. 1 Roll. Rep. 51. 
2 Sid. Langley and Clerk. = 

Judgment pro quer. (Mich. 3.) 


I Mer- 


Anno ; Jac. IT. in B. R. 


Merchants Adventurers verſus Rebow. 


Eclaration, That ever ſince 8 H. 4. they had traded, &c. Patent for 


and had by the Patents 18 and 28 Eliz. the Pꝛivilege of 
the ſole Trade granted them, excluſive of all not free of their 
Society. 


ſole Trade. 


The Defendant pleaded the Statute 15 Ed. 3. of Mare libe- Monopoly 


rum, to which the Plaintiffs demurred. 

Holt pro quer. J ſhall conſider, 1. The Right of the Sub- 
jet to Trade. 2. The King's Power to reſtrain his Subjefs 
: - go beyond the Seas. 3. The King's Pꝛerogative to regulate 

rade. 

1. The Subject hath not an abſolute Liberty of Trading. Grot. 
Mare liberum, cap. 8. The Foundation of Trade depends on 
Leagues with fozeign Princes. 4 Inſt. 155. and therefoze the 
SubjeXs may be reſtrained from trading, &c. and fo? trading, 
aftcr a League made, the Subſeft is liable to an Tnfozmation. 

Magna Charta, cap. 3. That Merchant Strangers have free 
Liberty to trade, Niſi publice prohibiti. 2 Inſt. 57. Jn the Caſe 
of the Eaſt-India 'Company againſt Sands, it was adjudged, that 
(publice prohibiti) ſhould be intended by the King only, and the 
Opinion of Co. there, that it ſhould be intended pꝛohibited by 
Parliament, hath no Authozity. 

2. The King map reſtrain the Perſons of his Subjects from 
going out of the Kingdom; the Matter alledged by the King in 
the Writ of Ne exeas Regnum, ts not traverſable. 3 Inſt. 179. 
Dy. 176. And the Departure after ſuch Writ is a Foꝛkeiture of 
all his Goods. Dy. 375. Mo. 109. 1 Leon. 95. and 93. 02 35. 
and that at Common Law. 

Bekoze 27 Ed. 3. Goods ought to be bzought to the Staple 
where the King would diref, Stat. 2 Ed. 3. c. 9. The 27 Ed. 3. 
is the firſt Statute fo? the Regulation of the Staple, which con- 
tinued at Calais almoſt to the Time of Queen Mary. 

The Subjects can't trade in Companies without the King's 
Licence; and it's like the Caſe of a Market, where a Quo War- 
ranto lieth, if Perſons aſſemble to make a Parket. without Lt- 
cence; and they ſhall be fined fo? it. 

Ika Market be granted by the King, in an inconvenient 
Place, the Jnhabitants can't change the Place. Fitz. Nat. Br. 135; 
2 Roll. tit. Nuſance. 

There may be a Reſtraint of Trade on a reaſonable Conſide- 
ration. 8 Co. 125. 2 Cro. 596. Brown's Caſe, and fo2 the rea- 
ſonableneſs of it in this Caſe, Vide 8 Co. 128. on the (Uows 
there (Order and Government) which can't be without By-Laws ; 
and they are to be made by a Society. 5 Co. Jeftery's Caſe, 12 
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Mandamus. 


that is the chick Reaſon of the Incozpozation of ancient Bo⸗ 
roughs, &c. to trade, &c. 10 Co. 30. 1 Bul. 11. Franklin's 
Caſe, that none arc ſubjet to a By- Law, but thole who are free 
of the Company. 

In our Cale the Liberty of the Subjet is not taken away, fo? 
one that is skilful in the Trade, may demand to be made free of 
a Company, and on a Refuſal, a Mandamus lieth. Hill. 14 & 15 
Car. 2. Towneſend's Caſe. 

Fo? the Antiquity of this Company, it was from the Time of 
H. 4. Vide 2 Roll. Prerogative 174. which Caſe is to be intended 
of this Company, fo? there was no other then in Being. 2 Roll, 


170. pl. 17. 28 H.6. N? 50. 


Statutes fo2 it 28 H. 6. c. 3. there is a Confeſſion of the 
King's Pꝛerogative, and an expꝛeſs ſaving of his Power. 38 Ez. 


c. 11. hath the ſame Saving, and Artificers are there excepted; 


becauſe tis fo2 the Benefit of the Kingdom that they ould re- 
main here. 38 Ed. 3. c. 18. 3 Jac. c. 6. 4 Jac. c. 9. 2 Roll. 112. 
And the Caſe of the Eaſt-India Company verſus Sands, adjudged 


in Point in this Court, and affirm:d in Camera Scaccarii. 


Jt is lawful fo; the Subject to expozt Cool, but it is an Df: 
fence when it's pꝛohibited. Hob. 270. 
The Power of Pinting is in the King, and the ſole Trade 


_ thereof may be granted, as it was adjudged in C. B. 


be (aid an Exception might be taken to the Pleading, fo2 the 
Plea is founded on 25 Ed. 3. whereas the Statute intended, is 
28 Ed. 3. but that he would not inſiſt upon it. 

Note, At the Time of this Statute, the whole Trade was in 
the Hands of fozeign Perchants. 


Obj. That it is an Engroſling. 

Anſw. Co. 3 Inſt. 196. expounds what ſhall be engroſſi ing, 
and that was not known in the Law befoze, except fo2 dead 
Cituals. 

Obj. That it is a Monopoly 

Anſw. It is contrary to the Definition of a Monopoly, which 
is the Taking away of the Right of a Subject in a Thing which 
he had befoze; but in our Caſe he had no Right befoze. Vide 
Towneſend's Journal 244, 245. And it was not adjudged befoze 
21 Jac. that any Thing was a Ponopoly. And (ee there the la⸗ 


ving fo2 Patents of Companies. 


Obj. Stat. 3 H 7. c. 6. 

Anſw. That was made only fo2 the Bekozmation of Abuſcs of 
Companies, and not to deſtroy Companies; ko; the Statute al- 
lows ten Marks, which ſuppoſeth a Right to take em. 


2 On 
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On another Day Finch argued to the ſame Purpoſe. 


Pollexfen contra. 

Obj. This Charter doth not exclude any Subject to be a 
Member of the Company, 

Anſw. The Coppozation is not compellable to admit all Per 
ſons; but admitting that, pet 'tis tmpoſſible that all ſhould meet; 
and ſo the Merchants of London, which is moſt likely to be the 
Place of Meeting, will by Conlequence govern the Eſtates, &c. 
of the reſt of the Company. 

J agree that, 

1. The King hath Power to reſtrain his Subjects from going 
beyond Sea. 

2. Trade is under the Government of the Ring. 

3. The King, in his Truces, &c. hath Power to reſtrain and 
regulate Trade. 

4. J admit the Caſes put of the Law of the Staple; but 
Now. That that hath been diſcontinued fo2 a long Time, ſo that 
it is difficult to pꝛove the Law and Nature of it. 

Obj. An Exception in the Statute 3 Jac. 

Anf. There is no Mention made of ſole Trade. 

Obj. 12 H. 7. 6. 

Anſw. That can't be intended of this Company, which was 
not incozpozated with this Power of ſole Trade, till the — 
of Queen Elizabeth. 

Obj. The Caſe of the Eaſt- India Company and Sands. 

Anſw. That Caſe was adjudged on another Reaſon, viz. Be- 
cauſe the Perſons with whom the King had reſtrained his Sub- 
jets from trading, were Jnfidels; but it is otherwiſe in our 


Cate: And there it was admitted by the Court, that it ſhould 


have been otherwiſe adjudged, if their Trade had been with 
Chuſtians; and therefoze the Caſes relied upon fo2 that Judg- 
ment were 7 Co 17. b. 12 H. 4. 4. Reg. 202. 2 Brownl. 246. 
1. A Gzant of a ſole Trade, excluſive of others, is ill by the 
Common Law. 3 Inſt. 38 1. 1 Roll. Rep. 4. The Caſe of the 
Taylo2s of Ipſwich. 13 H. 4. 14. Fitz. Nat. Br. 222. 

The Gant of a Parket by the King, which is to the Pꝛeju⸗ 
dice of another Market, is void. 5 
In the Caſe of the King againſt Criſp, in this Court; a 
Ozant to engroſs, &cc. was adjudged void. 

Vide 3 Inſt. 181. The Difference between Engroſing and Yo- 
nopolizing, which is ſtrongly fo2 our Caſe. Vide the Statute 
21 Jac. c. 3. of Bonopolies, and the Recital of it, which men⸗ 
tions Letters Patents, &c. which are contrary to Law. Fea 

As to Statutes, admitting that the Statute 18 Ed. 3. extends 
only to the Staple, pet there are ſeveral other Statutes which 
fully * this Power of Trading to the Subject. Stat. 9 Ed. 3. 

C. I, 
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c. 1. Stat. 18 Ed. 3. c. 2. in 2 Roll. tit. Prerogative 181. Stat. 
24 Ed. 3. © 3. 2K . c. 1. 11 K. 6. 7. 

The Statute 21 Jac. c. 3. of W onopolies, makes this Pa. 
tent void; Vide the enacting Clauſe of it. And ſuch Patent is 
not excepted by any Pꝛoviſo; and if it had been, it would be re 
pugnant to the enading Part of the Statute, and therefoze void. 
1 Co. 46. Plowd. 563. 

This Prxrogative "of regulating Trade, is inſeparable from 
the King, and can't be granted over. 2 Roll. 187. Johnſon's. 


| Caſe; fo2 the Care of his People is inſeparably inherent in the 


Nore. 


Bill of La- 
ding or Po- 
licy of Inſu- 
tance. 


King. 2 Inſt. 540. Many Patents of Monopoly have had ſuch 


ſpecious Pꝛeambles. 11 Co. 88. 

Where the King grants a Thing by Patent which was in the 
G2antee befoze by the Common Law, there the Party is in by 
the Common Law, and the Patent is but declaratozy of it. 

The Pyohibition in this Cale, being againſt the Common Law 
and the Statutcs afozeſaid, ts void in Law. 

There is a Difference between the King's G2zants and Pꝛohi⸗ 
bitions; fo2 his G2ants paſs an Intereſt, which can't be after- 
wards revoked, but no Intereſt paſſeth in a Pꝛohibition. 

All Mandates, Licences, &c. are alterable at the King's 


Plcaſure, and are all determined by his Death. Latch. 115. Wat- 


kins's Caſe, and 58. Molineux Caſe, Palm. 402. Dickes Caſe. 
2. As to the ſecond Point, No Action lieth: Here is no Gzant 


of a ſole Trade, but only a Licence to trade, with a Pꝛohibition, 


& c. which doth not pals an Intereſt. Jf the King grants a 
Company Licence to hunt and fiſh in his Mood and Fiſhery, 
the Company hath no Power to puniſh a Stranger fo2 Þunting 


and Fiſhing there, but he is anſwerable to the King. 


Obj. (per Finch) That this is not like other Patents, where 
they trade with a Joint-Stock, but here we trade with ſeparate 


Stocks, 


Anſw. It is therefore manifeſt that they can maintain no Action. 
(Note, This laſt Argument was Paſch. 4 Jac. 2.) 


Barton and Woallitord. 


ſe on a Bill of Lading, on Condition that the Defendant 
hall deliver here ſo much Gold, the Perils of the Sea ex. 
cepted: The Dekendant pleads Piracy, ta which the Plaintiff 


demurs. 


Thomplon pro Quer. The Dangers of the Seas are intend⸗ 


ed onlp of the Acts of God, not of Men; fo2 Robbery is no Ex⸗ 


cuſe to a Maſter of a Ship, any moze than ta a common Car- 
rier. Vide the Caſe of Mors and Sluce in this Court accodingly. 
1 Mod. 85. 2 Lev. 69, &c. Molloy de Jure Maritimo 111. 


2 | Fuller 
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Fuller contra. That the Caſe of Mors, cited befoze, was with- 

in the Bodp of the County; and it was there agreed by Hales, 

That if it had been by Enemies, it would be otherwiſe. 7 

Curia. There is no Difference (as to charging a Sheriff 

with an Eſcape) between the Bzeaking of the Pulon by Rebels, 

and by common Enemies: So in Caſe of a Robbery of a Car- 


rier, &c. So here, Piracy is one of the Dangers of the Sea. 
Judgment pro Defendente. Mich. 3 Jac. 2. 


Caſe by a Termoꝛ fo? ſtopping his Way, and he pzeſcribed to Sorpluſoge 

have ſuch CUay, Time out of Mind, 8c. And it was moved in ng? 

Arreſt of Judgment, that a Termoz can't pꝛeſcribe, &c. 
Cur'. The ſaying he was poſſeſſed of the Land is ſufficient, 

and the Pꝛeſcription but Surpluſage, and help'd by Gerdict; 

and ſo it is Moody and St. John's Caſe. 


Judgment pro Quer. 
Price and Davies. Poſt. 7I. 


Rror to reverſe a Fine: The Erroz aſſigned was, That the Fine revers'd 

| Conuſo? died between the Teſte and Return of the Mrit of by mnt 
Covenant; and fo2 that Reaſon the Fine was reverſed. Vide — 
3 Cro. 484. (468 in the miſtaken Fol.) Ow. 21. 2 Sid. 54, 92. 

Roo and Evely's Cale, Dy. 246. 2 Cro. 468. 


Rex verſus Combs. 


* HE Defendant (woze an Affirmative, and afterwards an — E. 
Infomation was erhibited againſt him fo? it; and altho' "TE 

a Negative could not be pzoved, yet the Court directed that 

they ſhould firſt give their pꝛobable Evidence, and that the De- 

fendant ſhould afterwards p2ove his Aﬀirmative, tf he could. 


Pilton and Darby. 


Ebt fo2 two Quarters Rent of an Annuity, befoze the whole Debt, for tuo 
Term wag ended; and it was moved in Arreſt of Judg- 2arers.of 

ment, that the Action did not lie. Tanfield's Caſe, 3 Cro. 3. 

On the other Side it was ſaid, that 3 Cro. 268. Brown and 

Petlebury's Caſe is adjudged contra, which is a later Caſe ; and 

it was adjudged accodingly in this Caſe pro Quer. 


In Battery againſt A. and his Servants, becauſe the Battery Special Wit 


appeared (upon Afidavit) to be — It was moved fo2 a __ . 2 in 


— 


Termino Sancte Trinitatis. 


cal cUrit (with an ac etiam) fo2 Special Bail againſ the Str: 
vants, and granted per Cur. 


New Trial Per Cur' and Pollexfen. d new Trial never was granted in 
Perjury ; otherwiſe in Battery. 
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Rex verſus Duke of Grafton. 


— 4 to llexfen took ſeveral Exceptions to an Indictment of foxcible 
e Entry; but the moſt material was, that the Wozds (ad 
Entry. inquirend' pro Domino Rege) were omitted, and ther efoze it 


don t appear to be a Gꝛand Jury, but rather by a Petty Jury. 


Holt contra. 1. It fs not neceſſary that the TWWows pro Do- 


mino Rege ſhould be inſerted. Vide Stat. H. 6. 

2. Admitting that it is Erroz, pet it being in the Caption, it 
is amendable in the ſame Term. 

3. The Cozoner's Jnqueſt doth not require theſe TUozds pro 
Domino Rege. Co. Entr. 354. a Fortiori in an Inqueſt taken by 
At of Parliament. 

4. Jt appears in Fa, and therefoze need not be hewn. Sid. 
259. Glovers Caſe. 


is found, and therekoze tis not like our Caſe. 


VBule ok Amendment. 
Inquiſitions, Per Cur' and Aſtry. The antient Rule is, That if an Inqui⸗ 
when pro ſition be taken at the Alſizes 02 Quarter ⸗Seſſions, it ſhould be 


Domino 


Rege & Cor- Pro Domino Rege & corpore Comitat, but on this Statute, oꝛ 


1 — » It 4 co Seſſions, it ought to be pro Domino Rege tantum. 
ry 

refed to him out of this Court; but he ſeem d to incline, that it 
was not amendable in this Caſe. And the Jndictment was 
quach d. Mich. 3 Jac. 2, 5 


Amending On a Motion to amend a Declaration, the Defendant may 


Declarations. habe Coſts 02 an Jmparlance at his Eleition, 


Rex verſus Levir. Ante pag. 


Error quod Cages moved fo2 a Writ of Etro? quod coram vobis reſi- 
coram vobis. det 164. pl. 8. Yelv. 211, 212. 2 Cro. 254. 


Holt contra. 3 Co. Marquils of Wincheſter's Caſe, here the 
Recowd was not removed. 


Curia. In the Caſes cited by Chetham, the Recowd was well 


, as to the Judges; otherwile in our Cale. 


_ Powell 


Pollexfen. Jn a Cozoner's Inqueſt, the Death of the Patty 
pere is no Caption, and therefoze it is not within the common | 


Cozoners Inqueffs may be amended on Pꝛoceſs di- 


K 
. 
| 


* 
. 9 


* 
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Pow ell Juſtice. here the e Rec: 5D tg ance removed, and the 
UArit of Crroꝛ abates, there a Cite of Ertoꝛ coram "vobis 5 
F922; otherwiie where it was never removed, Kc. 


Motion to ſtay Proceedings upon 4 {cond Ejeckione firmæ, A ſccond E- 

19 Saſts of the firſt not being paid. yarn 

LOT: e never grant this without art Sp that it is paid on the 
the . ame and, lame ! Leſſos, and lame Cit firtt. 


Paul and Claxton. 


4 Rro? to reverſe a Fine, becaule the Conuſo? dy'd befoze the gf 


5 ing 8 Suver paid. ine, Desth 


of Conuſo 
Holt, Cbateis not aſlignable fs2 Erroꝛ, becauſc it is contrary hae K 


to the Becozd; and there is a Difference between ines on a Silver paid. 
CUrit 3. Toben unt, after a Dedimus Poteſtatem, and betoꝛc; 
atid this is a Fine of the Land to all Intents; if the Fine is ta⸗ 
ken in Court, then doubtleſs it is not aſügnable fo2 Erroz ; the 
fame Law of a Recoginzance. 3 Cro. 462. Wrights Cate. This 
Fine was taken in the Clacation, pet in Judgment of Law it is # 
Finc of the precedent Term. 
Obj. That this is a common CErrs2, to reverſe 5 udgments. 
Anſw. Ik the Party appear by attomey, that is afſlignable, 
and is not contrary to the Recow; otherwile where the Party 


appears in Court in Perſon, ko then he is eſtopp'd. The Cale in 


Hob. 330. 5 expꝛels in Point, and Putt. 135 Chapman's Caſe. 
and e ca. on why Fines are levied of the preceding Term, is 
to ud the Accident of Death (but it was agreed by all in this 
C that the Death of the Comiſoz, befoze the Entry of the Not: 
R. 3 3 Siet is an apparent Crroz). 

ell Juice, cited 12 Co. Carrell's Caſe. 

| -xten. The ulual Way to ſtop JNoceedings in a Fine on 
Sl; nok the Death of the Party, &c. is to cater a Caveat 
in the ice of the Kings Silver; but that would be in vain, if 


it ſhall have ſuch Relation to the pzeceding Term; and likewiſe in 


convenient. Adjournatur, 


2 Prohibition was granted to ſtay TUaſte on a Suggeſtion, Prokibicien 
That the Parſon plowed up the antient Glebe Land. a ſtay Waſte 


againſt a Par- 
ſon. 


Fountain and Gnales. 


"Ovenant againſt an Cxecuto2 fo2 the Arrears of a Bent: Covenan « 
charge duc long befoze. bien Exccu- 


or for At- 


Powell Juſlice. An Avowpy fo2 the Arrears of a Nent⸗charge TE 
in 79, is ne Eſtoppel to bzing 9 fo2 the Arrears in 78, charge. 
= 


to... —_— o — In 


60 Termino Sancta + rinitatis. 


&c. and by him there is a Diverſity, where the Acquittance fo! 
the laſt Quarter is under the Dlaintiff's Hand and Seal, and 
where it is under his {and only; fo? fn the firſt Cale it 18 an 
Eſtoppel, in the latter it is but Evidence. 


Brinley and Taylor. 


Judgment in JF" Rt02 of a Judgment in C. B 
Send N, pollexfen. The Oziginal es Quare clauſum fregit, the Oe- 


for Variance 


intertheWrit Claration is Clauſum & Dom':.n, which is a Uariance, and that 


— Declata-. mas aflinned fo2 Erto!. 
Levinz contra. That this ſhall not be luppoled to be the very 
Ougtnal. 2 Roll. 790. 


Pollexfen. Cro. 290. Stainer's Calc, and 307. Johnſon and | 


Davies. 
Judgment reverſed per Cur. 


Langtord and Weaver. 


In Treſpaſs, Reſpaſs' fo? taking a Hozſe : The Dekendont juſtifics fo2 


- wg 3 Oamage-fclant, and doth not (ct koꝛth any Title; and the 


fl Ec. zo laintiff demurs. 


Quzrce. Pollexien. The Title ought to be ſet forth. 1 Cro. 571. 


Ioft. 203. 
Obj. Yelv. 74. 1 Cro. 138. Anſw. Th thoſe Caſes the Title 
was not tn Queſtion. 


Holt contra, cited 8 Co. Crogate's Cale, and this Plea is 


meer Matter of r 
Curia (ditlentiente Holloway) The Plea is ill: And Judg⸗ 
ment pro Quer' nifi prox' Term. Quære de hoc. 


Dennis and Snape. 


Bond in ti Ebt on Bond. The Defendant pleaded Non eſt n 
N N libriss and it was kound by ſpecial Ucrdict. that the Bond is, in 


good. triceſimo ſecundo libris. 1 Cro. 416. and 18. 2 Cro. 284, 290. 
Powell Juſticc. In Hob. SI libr was adjudg d good. 
Judgment pro Quer. 


1 3 
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Term. Sancti Mich. 


Anno 3 Jac. II. Regis, in B. R. 


Trade, not having been Appꝛentice, was quaſhed; be- n; Eliz. 


uſe ſcvcral can't be joined in one Indictment koz this 7er. 


12 againſt five, on the Statute 5 Eliz. fo? uſing a lad gent 
Ofence. 


This Court will not t relvite a Reconnizance on Motion, aw Recogniz in- 
Exchequer. 


the Cſtreats are made up, but — mult be made to the * rene. 


The Plaintiff had Judgment on a Uerdit : The Defendant excurion 


mond, that paying the whole Money recovered, Execution not ſtayed. 
might be ſtayed, But per Cur, currat Lex. 


Per Aſtry. The Court hath uſed to allow the quaſhing ok a Return of « 


Retuin of a Reſcous, without the Parties being in Court, _— 
wire the Debt is (mall, and on Affidavit of great Age 02 Jnfir- . 


nity; and it was lo done in this Caſe per Cur'. 


Crro2 on a Judgment in Debt on Bond, becauſe the Entry is Judgment i in 


quod defendens fit in Mia, where he came in primo die, &c. war SR, ron 
8 Co. Beecher's Caſe, and shepley's Calc. ; 


fendant ap- 
_ Girdler contra. The Judgment is good, becauſe be came in pd. 
on the Capias, quod fuit conceſſ. per Cur. 


! clec fo2 Years is barr'd by the Statute of Limitations, and Lea barr'a 
he who hath the Inheritance is diſſeiſed : It was agreed by the ber Star. Li- 


Court, that the Leaſe which is barr'd could not be given in Evi- Feilen. 
ende. 


A 


— -— — — 


Reſlittten A Man to get Polic@on ok certain Land, £217 ty his Set. 
e e vant to make foxceable Entry on the Tenant, and afterwards 
inEjamerr. DENVELEth a Declaration or Sieckment againſt his Servant, any 

adjudged againſt him, &c. And Reſtitution granted by the Cite. 


Anequivocel Per Allibon. A Man having rolled up a Occlaration in Ejeck⸗ 

Oaturs Fer- ment, like a Piece of a Tobacco pipe. hid it in his Bot, and 

wy after delivered the Box to the Tenant in Poſſemon; and after 
ſwearing the Deliberp of a Declaration, &c. was pillozp d. 


In Chancery 29 O-tob. 87, 


dequs ate. A Peet of the Realm appears, and dot! net anſwer, kozmet⸗ 
eee ly an Attachment lay; but now, by Oder of Pa! Uament, 10 
twering ia }2oceſs lics, but a Sequellr ation. 

Naricery. 

Condition oo The Condition of a Bond was {02 jIgymetit of 501. with In 
+ Bond miſt: tereſt; and the Penalty, by Piſtake. was but 2c |. pct it was 


12 decreed, that the © bligo? ſhould Pay the 50 l. with Intereſt. 


In Banco Regis. 
Rex werſus Gibbs. 


Stir. « EH. IMfoꝛmation fo2 uſing the Trade of a Bꝛewer; and an Crcep- 
uligg a Tide. 3 tion was taken, That by 31 Eliz. cap. 5. it ought to be 
bought at the Quarter-Seffions. But per Aſtry, it Was lately 
adjudged in this Court, that it was well brought bert; and tc 

Court over-ruled the Exception. 


Indi ment 


return d. In Indikment v as returned without any Caption, and thete⸗ 
ſens _ koze the Town- Clerk was fined, 


tion, ſinable. 


ere Note, It was {latcip reſolved by the Court, that G19tnd-rents 
eats 19 ey ape liable to the Pooꝛ's Rate. Poſt 


pools Rates. 


Delivering The Husband is in Puſon, and the Aike at large, 2? Decia 

D-c1:72405- ration againſt the Dusband and Wife ts delivered to the CTzite. 
fo? fcandaious Wows (yoke by her, and Judgment thetcon bn 
Defauit, and aliow'd to be good per Cur'; but per Aliibon, this 
may be milchicvoug, {02 this 15 Vifferent ſrom the Gate of a De⸗ 
claration in Excament, fo2 that map be tried £gain, but this; 
__ 


ver 


02 Termino Sancti Michaelis. . 


mern. 22 — 1 2 , 


Ou er en ty png ety grin Peg * n 
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Per Holloway. After a Conſultation awarded fo2 not pzoving After Con- 
his Suggeſtion, &c. the Party ſhall be fo2 ever barr d from ha- N * 
ving another Pꝛohlbition on the lame Libel. 


hibition. 


1 ä 


Per Holloway. It was adjudged in this Court, that the De- Privilege of 
fcndant could not plead Paivilege of Parliament, and ruled, that — 
he ant wer over. 48 


an Oꝛder fo2 keeping a Baſtard-Child, to which an Exception Order for « | 


was taken, that none of the Juſtices were of the Quorum; ſed ®***4- 


non allocatur, fo per Cur', this Exception hath been of late 


(ſeveral Times over-ruled. 


A Man is charged with a Contempt, and on Jnterrogatozies Interrog:to- 
he cleareth himſelf on his Oath, the other Party can pꝛoceed no Contempt. 
further in this Matter, but ſhall take his Remedy by Action, ik 


be will, per Cur. 


4 Motion to fozejudge an Attomey of this Court, foz refuſing Forcjudging 


to plead; but it was denied per Cur, fo; it is not uſual in this ef. 


Court, otherwiſe in C. B. 


Per Pollexfen. A Yan may be indicted foz Non-perfozmance lea dest 
of an Oper of Seſſſons. on- 


feaſance. 


A Motion was made to join ſeveral Declarations (fo2 ſeveral No joining 


| Aﬀaults by A. »erſe- B.) in one, but it was denied, per Cur; Ada. 


becauſe it is not the Pꝛactice. 


Matthews werſus Port. 


* this Cale the Uiſitation-Book of the County of Worceſter, Heralds 


by the Heralds, was allowed as Evidence, being an Oziginal, 922% £296 
but a Copy hath been often diſallowed. | | 


The Witneſſes may be examined befoze a Judge, by Leave of Witneſſes 
the Court, as well in criminal Cauſes as in Civil. where a ſuf- Jug. 
ficient Reaſon appears to the Court, as going to Sea, &c. and 

then the other Side may croſs examine them. 5 


— verſus Peters. 


T E Dekendant appear'd by Attomey where he ought to ap⸗ latte. ap AL 
pear by Guardian ; and Affidavit was made, that the At- toraey, ac- 


torney, Ac- 


toꝛney had Notice of the Infancy at the Time ok his Appearance, __ 
any 


—/ n 


Termino Sancti Michaelis. 


IndiAment 
ut Ballivus, 
no Aver- 
ment. 


Judgment 
amended, 


Judgment 
for an Admi- 
niſtcator de 
bonis non, 
sffirmed in 
Error, 


C 


and afterwards bꝛagged, that he would arreſt the Judgment fo2 
that Reaſon, whereupon the Court gave the Plaintiff leave to 
diſcontinue, &c. 


Rex werſus Hill. 


Hower took an Exception to an Indictment againſt a Bailiff, 
fo2 Extoztion, becauſe it only (aid | ut Ballivus, he took 10 
much Money colore Officii, &c.) without ſaying he was Bailiff, 
02 that he took moze than his due. Quaſhd. 


Archbiſhop of Canterbury Verſus An Attorney. 


'Þ Kay Judgment in Quare Impedit was enter d, per Attorn' 
ſuos præd', whereas it ſhould be præd Epiſcopus per At- 
torn' & Def in propria perſona. And per Aſton, this is aided 
by the late Statute of Jeofailes, and the Court oꝛder d it to be 
amended, Cro. Chamberlaine's Cale. 


Smith and Simonds. 


Ovenant by an Adminiſtrate2 de bonis non, Breach afligned, 
that the Land was not diſcharged of Jncumbzances. 
Judgment pro Quer, and Erroꝛ bzought. And Fuller aſſigned 
fo2 Erroz. 
1. That it is not ſet foꝛth, that Simonds was ever in Poſſeſ- 


a by this Conveyance, oz by which of them he took the Eſtate. 


2. That the mean Aſſignments arc not ſet fo2th, and no re⸗ 
greſs is pleaded, altho' they were out of Poſſeſſion. Vide 5 Co. 
Saffin 8 Caſe, 3 Cro. 22. 

3. Some of the Covenants run with the Land, and fo2 thoſe 
the E xecutoꝛ hath no Cauſe of Adion, and the Uerdi# is intite, 
and therefoze ill. Inſt. 384. and 5 Co. Spencer's Caſe. 

4. To the Judgment, that it is coram Juſticiar' przd', the 


Judgment being given in the Reign of his p2eſent Bajelty, and 


the Atiou bꝛought in the Time of the late King. 


But it was anſwer'd by Holt, and reſolved by the Court. 


1. Teſtat' exit' is good in Covenant, but ill in a Bar, (and 
Holt ſaid it ought to be ſpectally demurrd to, fo2 a Yan could 


not at Common Law demur generally to a double Plea). 


2. Tis not neceſſary to ſhew the mean Allgnments, becauſe 


they = only Inducements to the ſhowing of the Beach of 


Co⸗ 


r . rn 1 et 1c” ” a 3 — N 


c 


niſl. 


1 H.5.c. 5. At Common Law Knt. is Parcel of his Name. Leon. Abtement- 


— 
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Covenant, and the common Pleading per diverſas medias aſſig- 
nationes, is ſufficient. 


3. That where a Covenant is made with a Ban, his Heirs, 
Exccutozs, and Aﬀſigns, if their be a Beach in the Time of the 
Heir, the Executoꝛ map have the Adion; but in our Caſe the 


Breach was in the Time of the Teſtatoz, and the Visfeaſance 
is all one continued AA. 


4- As to the Entry of the Judgment, that is ſufficient. 
Judgment affirm'. 


Per Aſton. The Plaintiff may countermand Notice of Trial, Norice of 
and give new Notice to try it at the next Sitting, but not to try * Ke. 
it ſooner than the Day firſt pzefix'd ; and this was admitted by 


the Court, 


Libel in the ſpiritual Court foz Diſtribution of an Jnteſtate's Saure of 
Eſtate; it was ſuggeſted, That the Inteſtate died befoze the Sta⸗ _— 
tute of Oiſtribution, and thereupon a P2ohibition was granted, 


Jefferys verſus Snow Mil & Bar. 


1 pe Plaintiff declared againſt J. Snow Baronet, The De. Beronet for 
1 fendant pleaded in Abatement, that he ought to be named 3575. 


Ba 
Miles and Baronet, Squib. Hardr. 198. Cro. Jac. 482. Vide Stat. in Plea in 


Quere, 


Holt contra. 1. JJ agree, tis ill to fue a Knight by the Name 
« res but the ſuperioꝛ Degree includes the inferioz. 2 Inſt. 594. 
28 H. 6. 29. 1 

2. Admitting the Plea to be good foz the Matter, yet it is ill 
fo2 the Manner, fo2 he hath not ſhewn the Time of his Knight- 


hood, which is traverſable, and therefoze the Plea is ill. Note, « Salk. : 


The Plea ſaid quod fuit Miles die exhibitionis Billæ, and not 
ante diem. And on this ſecond Exception it was ruled, That 


he anſwer over. 
„2 Juftice of Peace pꝛelented the Pariſhioners of A. foz not Super nori- 


Repairing a Highway, ſuper notitiam ſuam propr, whereas it um for vi- 


ſam, ill in a 


_ ought to be ſuper viſum : And koꝛ that Reaſon it was quaſh'd, Freientment. 


Rex verſus Darby on an Information. 


Ie Derjeant, in Arreſt of Judgment. The Tloꝛds were Words ef. 
Sir John Key is a Buffle-headed Fellow, underſtands not Law, Iuſtice of 


and is not fit to diſcourſe it with mez and hath not done JuC. — 
tice to my Client, &c. 


K Thele 


—__— 
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Theſe Wows are not actionable, Sid. 67. Bill and Field's 
Caſe: The Mozds (hath not done Juſtice) may be conſtrued a 
Miſtake in him of the Law. 2 Cro. 55. 

Pollexfen. The Mods are not ſpoke of him in the Execu⸗ 
tion of his Office; it doth not appear, that Sir J. K. was a Juſ- 
tice of Peace at the Time of Speaking the Moꝛds, but only at 
the Time of the Inkozmation bought. 

Levinz contra. Jndictments and Infonnations are moze fa- 
vour d than Actions, becauſe they are pro bono publico. 

Obj. This is primz Impreſſionis. Anſw. The King's antient 
Commiſſions ran (ad inquirend' de propalationibus verbo- 
rum.) 

Words in- Holt ad idem. Admitting the Moꝛds are not actionable, yet 
: _— tho" an Inkozmation lies. It a Man ſaith, the King hath appointed 
=” DM ignorant Man to be a Juſtice ot Peace, ft is a Matter in- 

| dictable. 
Curia. Many (Wows are indidable that are not a#ionable, 
becauſe contra bonos mores, and relate to the publick Peace; 
otherwiſe where the pztvate Intereſt of the Party is onip con⸗ 

cern d. Judgment pro Rege. Sn” 


Rex verſus The Inhabitants of Studley. 


Poors Settle- N Odder of Settlement of a poo? Pan was made, and af- 

ment. terwards alter d, and a Kelettlement made by a ſecond ©O2- 

| Tremain. This ſecond Oꝛder can't be made by Law; and 
therefoze the Oder was quach d. 


Ball and Cox. 


Finereverſed } *Rro2 to reverſe a Fine, becauſe the Conuſo2 died after the 
5 = — Caption of the Fine, and bekoze the Entry of the King's 
after the Silver. | _ 5 | 
Caption, and Levinz pro quer' in Error. A Finc is in Nature of an Action, 
King's Silver and there ſhall be Judgment in it, &c. And theretoꝛe the Death 
paid. ok the Parties ſhall abate the Writ. 5 Co. 39. a. 2 Inſt. 511,517. 
It is not a Fine befoze the Entry of the King's Silver. Dyer 
246. 4. 3 Cro. 469. 
The Fine given pro Licentia concordandi, 1inplies that it can't 
be paid bekoze the Conco2d made, like the Lods Taking a Fine 
of his Copyholder. 
2 Inſt. 512. LConge d'accord', is, that the Conco2d is ſuch, &c. 
J agree, that a Matter againſt the Eſſence 02 Subſtance of a 
Rccozd cant be afigned fo2 Erroz, as Nul tiel Record”, &c. o- 


+ : | therwiſc 
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therwiſe of a Circumſtance only. 3 Inſt. 230. Syer's Caſe, a 
ſtrong Cale againſt a double Recow. 

It the Party dies befoze Judgment, it is aſſignable fo? Erroꝛ 
on the Judgment, altho' the TAhole be entred on Recozd, and 


that Allegation be contrary to the Reco?d, 4 Co. Hind's Caſe, 


that there may be an Averment of the Time of a Bargain and 
Salc cnrollcd, contra the Enrolment. 


10 H. 7. 24. Jt is triable per Pais, whether a TUrit of Erro: 
came to the Party betoze Execution granted, oz not? | 

The Allertion of the other Side is contrary to the Reco, fo? 
' a Recod taken the zoth of July, can't be a good Reco2d of the 


pꝛeceding Term; and the Caption is of the Subſtance of the 


Time, and \o it appears on the Reco2d. 
Sir George Treby contra The Matter alledged is direaly 
contrary to the Kecozd, and therckoze it is not aſſignable fo2 Er- 


kroz. Dy. 220. 12 Co. 124. 3 Cro. 652. 2 Cro. 12. Yelv. 33. 
Hutt. 135. 1 Roll. Abr. 795. m. 


The Caption is no part of the Beco. 5 Co. 39. it is not 


mention d there. Vide 18 Ed. 1. that Fines (Gall be levied in 
C. B. the 15 Ed. 2. gives Authozity to levy by Dedimus poteſta- 
tem, but don t mention the Caption 23 Eliz. c. 3. of Certifying 


the Day, &c. is Dilkinct from the Caption, and the Caption may 
be certified without it. 


Panulcript of Baron Walter agtees, that the Caption of a 


Fine may be taken out of Term (that was 5 Jac.) and ſo the Law 
hath been taken ever ſince. 


An Averment that the Party was dead, &c. can't be where a 


Judgment is enter'd in propria perſona ; other wile where it is 


by Attozney. 


It was reſolved by the whole Court that the Fine is good; fo2 
otherwiſe it would be very inconvenient. And per Powell, there 


can be no Averment in this Caſe againſt the Recow. 


Hanmer werſus Eyron. 
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Na Special Uerdict in Ejctment, the Caſe was thus : A Fine and 


had the Jntereſt of a Term fo2 Years in Truſt, koz ſecu- 


Nonclaim 
bars a Term 


ring Childzens Poztions. B. in Poſſeſſion, under the Eſtate of in Truſt. 


C. levies a Fine; five Pears pals without Claim: The Queſtion 
is, CUhether the Term be barr d. 


Trindall fo2 the Defendant. 


J admit the being out of Poſſeſſion, yet the Term is not put 


to a Right, and therefoze ſhall not be barrd, either by a Fine, oz 
by the Statute of Limitations. 


Obj. Saffin's Caſe, 5 Co. 23. That by an Entry and Feoffment 
the Term is put to a Right. 


K 2 | Anſw. 


— — AD. 


— 
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Termino Sancti Michaelis. 


Fifteen Days 


between the 
Teſte and 
Return need 
not be in a 
Scire Facias 
on a Judg. 
ment in E- 
jectment. 


Proceſs on a 
Recogni- 
zance eſtreat. 
ed with Re- 
war”, 


Special Im- 
parlance on 
Plea to the 
Juriſdiction. 


London Cuſ- 
toms, Proce. 
dendo on a 
By-Law, 


Anſw. That's not like our Cale, 3 Cro. 273. Wingate's 


Caſe, Inſt. 249. 1 Roll. Abr. 270, &c, 3 Cro. 15. Bruerton's 
Caſe expꝛels. | | 3 
And the Pleading will pꝛove, that the Term is not put to a 
Right without an actual Entry. Co. Entr. 661. and in Saffin 8 
Cafe, our Caſe is ſtronger, becauſe the Term is f62 ſecuring 
Childzens Poztions. Sid. 350. Barnes. 
And it would be inconvenient that Fincs ſhould bar ſuch Truſt 


Terms. 


But it was reſolved by the Court, That admitting the Term 


is in Truſt, yet it is barr'd by the Fine: And per Allibon, it is 
alſo barr'd in Chancery. And Judgment was accodingiy given 


pro Quer. 


Cart and Mogg. 


Cire Facias on a Judgment in Ejetment, the Dekendant 
pleaded in Abatement, that there were not fifteen Oays be- 
tween the Teſt and Return, &c. to which the Plaintiff demurr'd. 
Selby. The Statute 26 Car. 2. doth not extend to Chet: 
ment, becauſe it is not a perſonal Aﬀton, 5 Co. 105. 9 Co. 
Peytoes Caſe, Dy. 206. 2 Cro. 261. 
Curia. This hath been oftentimes over-ruled, becauſe an E- 
jectment is a mix d Aion; and per Powell, A Releale of perſo- 


nal Actions, is a good Bar in Ejetment. Curia (and Aſton) it 
is within the Pzoviſo of the Statute, and help d by it; and a Re- 


ſpondeat Ouſter wag awarded. 


Per Aſtry. The Barons of the Exchequer have nom agreed, 


that they may cauſe Pꝛoceſs to iſſue on a Recogutzance eftreated, 


with a Reſpectuatur; but the Court directed, that in ſuch Cales- 


the Sums be ſcraped out in this Court, and then they cant pꝛo⸗ 
ceed; and the Court directed the Officers of this Court to pꝛoceed 
uccozdingly. 1 


On a Plea to the Jurisdition on ſpecial ꝛimleges, it is 
uſnal to grant a ſpecial Jmparlance, as tu the common Caſe of 
Conuſance, 8c. foꝛ Oxford, &c. but they can't imparl generallp. 


In Debt on a By:Law in London, fo? exerciſing the Trade of 

: 1 not having ſcrved ſeven Pears ; a Procedendo was mo- 
cd foz. 
pro Defendente. The Dekendant lives in Black-fryars, 
and ſo out of their Jurisdiction. 

But the Court granted a Procedendo, becauſe in ſeberal Ca- 
ſes the Parties, &c. map try their own Juris dict ion, as in the 
Cale of the Chancelloꝛ of Cambridge, &c. 3 

1 | ex 


— — ä — its... i. 8 1 — Mit. „ — — — — — — 


Anno 3 Jac. II. in B. =. * 


Rex werſus "RIO IN 


JN Crception was taken to an Ower fo2 Keeping a Baſtard: Ocder of Bf 
/\ child, That it is not purſuant to the Statute, becauſe it ganz. 
makes Pꝛoviſion fo2 the Maintenance of the Child (till he Call 
be no longer chargeable, &c.) whereas by the Statute, it ſhould 
be, till the Child be able to get his own Living, Sed non allo- 
catur. And the Ozder was confirmed. Vide Sid. 222.) 


Rex verſus Foot. 


" HE Defendant was indided at a Quarter-Sefſſons, fo2 lodigment 


Bꝛeaking a Park and Taking away a Deer De bonis & ca- N 
tallis, &c. | ing. 


1. Exception. Becauſe one can't have ſuch a Pꝛoperty * a 
Deer in a Park, as De bonis & catallis. 
2. Tis Extitit preſentatum fo? exiſtit. 


3. That the ]Nice is quadraginr'. 


But it was anſwer'd by the Court. 1. The Offence is, Kill- 
ing the Deer, &c. which is well laid, and De bonis & catallis, 
is Surpluſage. 2. Extitit 02 exiſtit, good both Mays. 3. Jt 
is good without any Pꝛice. Co. Entr. 362. And the Indictment 
was confirm d. . 


Petley and North. 


(Ot againft a a Gaoler foz an Eſcape on mean P2oceſs, Judg- — lies # 


ment fo2 the Plaintiff, and Erroꝛ brought. = A _ 
Levinz pro Quer' in Errore. Eſcape on 
1. The Declaration ts ill, becauſe he doth not ſay he was in- = Pro- 
debted (infra Juriſdiction Cur . ls 


2. The firſt Pꝛoceſs was a Capias, which ought not to be in 


an inkerioꝛ Court. 


Sed non allocatur, Becauſe the Declaration is good againſt 
the Gaoler; and it might have been pleaded, but the Gaoler ſhall 


not take Advantage of thole Patters by Erroꝛ. And the Judg- 
ment was affirmed. 


Aſhbrooke 


© er mino Scl Mic aelis 


ä . ————— 


Bankrvpts 
Action by 
Aſſignees. 


Attainder of 


Treaſon re- 


verſcd. 


In Indict. 
ment of for- 
cible Entty 
no Addition 
neceſſacy 
Expulit im- 


plies a Diſ- 


ſeiſin. 


Caption of 
an Inquiſi- 
tion not a» 
mendable, 
contra of In- 
dictments. 


9 4 


Achbrooke and . 


Aſe by the Aflignee of the Commiſſioners ok Bankrupt. 
The Dekendant pleaded Non Affumpſit intra ſex annos. 

Holt pro Quer. The Alignment and ]Nomile, which give a 

new Cauſe of Anion. are within the ſix Pears, and the Aſſignee 


ſhall have a new ſir Prars. 


Curia contra. The fix Pears ſhall be accompted from the 
0:1ginal Cauſe of Azion. and the new Pꝛomiſe is but a Fiction in 
Law. The Court inclincd to give Judgment koz the Deken⸗ 
vant, but a Diſcontinuance was granted, &c. 


Rex verſus The Lord Brandon. 


Rro2 to reverſe an Attainder of High Treaſon, and aſſigned 

fo2 Erro2. 1. That one Stalcock was returned a Juro?, 

and one Calcock (wozn. 2. J. M. Ar” was return'd, and J. M. 

Gen' was (woe ; and the Errozs were * by the Court, and 
the Attainder was reverled. 


an Exception was taken to an Indiament of fo2cible Entry, 
That the Dekendant had no Addition, as be ought, by the Sta⸗ 
tute, Allibon Juſtice, Tis not neceſſary, but in Outlawzp. 
Powel Juſtice, Jt is aided by the Appearance. 2. Exception, Jt 


is not ſaid that he was diſſeiſed. Cur, Expulit implies it; and 


the Indickment was confirmed. 
Aſtry (aid, That he never remember d the Caption of an Jn- 


quiſition amended, which was admitted by the Court ; but the 


Caption of an Jndictment is amendable in the ſame Term. 


| 
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DE 


Term. Sancti Hillar. 


Anno 3 & 4 Jac. II. Regis, in B. R. 


Emorandum, That this Term, Powys, Solicitoz-Ge- 
neral, was made Attomey-General (Sir Robert 

Sawyer being laid aſive) accowdingly, and William 

Williams was made Solicito2: General, 


A Pꝛohibition was granted to the conſiſtow Court, Niſi, 8c. Prohibition 
on a Suggeſtion, Chat the Libel there, was fo? CUriting SH En 


Lo and Publiſhing it, which is a Patter indictable at Common * 828 
aw. 


Ik a Judgment is enter'd on the Roll with Bans, they map Judgmene | 


be filled up, without Notice, within the Pear. 1 


price verſus Davies. Ante p-. 57. 


Rror to reverſe a Fine acknowledged befoze Commiſoncrs Fine revers'd 

in Montgomeryſbire, and the Erro2 aſſigned was, becauſe . Cone 

the Conuſoz died befoze the Return of the Writ of Covenant. before Weit 
os 3 Cro. 484. (468 in the miſtaken Fol.) Ow. 21. Dy. 246. of Covenant 


id. 54, 92. Roo and Evely's Caſe, Judgment quod 8 —— 
wr, Niſi, me 


Per Cur. 2 Pꝛohibition doth not lie to the Admiralty. Court, Where Pro- 
where the Libel is purely foꝛ Seamen's Mages; ſecus where the che Adm to * 
Maſter bzings an Action againſt the Owners, fo2 the Wages . i? 


_ he hath paid to the Mariners, Sc. Quære the Stat. 4 & 
5 Annæ. 


Rouſe 
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Words of a 
Juſtice of 
Peace. 


Innuendo. 


Court divi- 

ded, Judg- 

ment not ar- 
reſted. 


Rouſe and Wilcocks. 


Ction fo2 Mos ſpoke of a Juſtice of Peace (Rogue and 
A buſy Knave for Searching after him and other honeſt Men 
of his Sort, and would make him give Satisfaction for Plunderin 
him). Jt was moved in Arreſt of Judgment, That thoſe Mozds 
were not actionable. . 

Pollexfen contra. Becauſe they were (poke of him in the Ex⸗ 
ecution of his Office. Roll. 59. Cotton's Cale. 

Shower. Pere is no Colloquium laid of his being a Juſtice 
of Peace, and the TUows (after him ate abſurd. 

Allibon Juſtice. The Innuendo in the Declaration takes a- 
way the Abſurdity, and the Jntention of Scandal is plain, an 
therefoze adionable. 
Holloway Juſtice, ad idem. 8 

But the Chief Juſtice and Powell, held, that the Mods were 
inſenſible, and if they had been (Searching after me) pet they were 
not ationable. 2 Cro. Hollis's Caſe; and the Court being divi- 
ded, Judgment was fo? the Plaintiff. Fo2 Aſton ſaiv, That 


when the Court is divided on a Motion in Arreſt of Judgment, 


Prohibition 
to the ſpiri- 
tual Court, 
pro jactita- 
tione Mati- 
tagii. 


Judgment ſhall be enter d on the Uerdict, and ſhall not be ar⸗ 


Boyle and Boyle. 


A Ptohibition was moved fo2 to the Spiritual Court on a 

'"\ Libel there, Cauſa jactitationis Maritagii, claiming to be 7Uife 
to a Ban, not being married to him; and it was ſuggeſted, that 
one married with A. and afterwards married with B and was in⸗ 


- difed and convicted fo it on the Statute of Jac. and had his Cler- 


gy, and was Burnt in the Hand, aud therefoze could not be after: 
wards dzawn in Queſtion in the Eccleſiaſtical Court. | 
Williams againſt the P2ohibition. Here is no Concluſion, 
this Batter is p2oper fo; the Eccleſiaſtical Court, altho' a Bar- 
riage may be collaterally tried by a Jury, yet in other Caſes, as 
in Dower, ne unques accouple, ought to be tried in the Eccleſia- 
ſtical Court: And in this Caſe the Eccleſiaſtical Court may exa⸗ 
mine fo2 Alimony and Dower. Jn the Caſe of Emmerton and 
Hide, married 02 not married, was tried in an Ejectione firmæ, 
and was, notwithſtanding, afterwards tried in the Spiritual 
Court, and held clearly there, that the Uerdi# and Judgment, at 
Common Law, was no Eſtoppel (Cur, there is a great Diffe: 
rence between the Caſes, but they did not ſay what). 
The Saving in the Statute 1 Jac. favours the Pꝛoceedings in 
the Eccleſiaſtical Court in this Caſe. 2 Inſt. 88. Two ſeveral 


1 Juries 
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Juries in this Court may find, the one that it was a Darriage, 


the other that it was not, and therefoze the Argument, that the 


Judgment of the Eccleſiaſtical Court map be againſt that of this 
Court, is not ſo valid. 

Levinz ad idem. The Eccleſiaſtical Court can't falſify Mat: 
ters tried in this Court, in a Suit fo2 the ſame Ching; but in 
our Caſe the Marriage in kack was in Queſtion here, but in the 
Cccleſiaſtical Court the Marriage de Jure. 

Pollexfen ad idem. That after a Man is found no Simoniſt 
in this Court, the Eccleſiaſtical Court may very well eramine 

the ſame Matter. The Laying Hands on a Clerk is a like Caſe, 
and may be tried in both Courts. 

Holt contra fo2 the Prohibition. Becauſe otherwiſe the Juril⸗ 
dition would interfere; he agreed, that this Matter might be 
tried firſt in the Eccleſiaſtical Court, and afterwards the Judges 
at the Old Baily would have relied on their Sentence. 2 Cro. 535, 
625. And the like Caſe in my Loꝛd Hale's Time, Laundon and 
Pickering; but after Judgment here it is not examinable in the 
Ecctcſiaſtical Court. e | 

All Strangers are concluded from Falfifying in the Point 


tried. Vide 3 Inſt. Tit. Fauxify Recovery. The Caſe of Emmer- 


ton and Hide comes not up to this Cale, becauſe that was in a 


perſonal Action, viz. Ejectment. Hob. 288. Serle and Williams's 


Caſe. 
Chief Juſtice Holloway and Allibone fo: the Pꝛohibition, be- 


cauſe the Libel is, pro Ja&itatione, and they will not allow this 


Plea there; and they granted a Pꝛohibition, Powell diſſentiente. 


Rex werſus Hocknall. 


Hompſon moved in Arreft of Judgment on an Inkozmation Riot laid . 


fo? a Riot, That the Dffence was laid after the Infoꝛma⸗ 4 bs 
brought, 2 


mendable. 


Attorney-General. That it was, fo; it is only in the Memo- 


tion brought, and whether this was amendable was the Quel⸗ 
tion. | 


randum, not in the Body of the Inkozmation, and is but a Mil⸗ 
take of the Clerk, which is amendable in an Jnfo2mation; he a- 
greed, that the Statutes of Jeofailes did not ertend to criminal 
Matters, yet this is amendable at Common Law. 20 Ed. 4. 7. 
11 H. 7.25. 8 Co. 156. b. Blackamore's Cale. 5 Ed. 3. 25. is 
betoze any Statute of Amendments. 


At Common Law there were Amendments in the King's Cale, S. s Mo 
where they were not admitted fo2 the Subject, as in oziginal ** 0 87. 


CUrits. 4 H. 6. 16. in Blackamore's Caſe. 1 Cro. 144. 
Jones ad idem. Dy. Ediss Cale in this Court was on a 


Miſtake of the Clerk, and amended. Note, in that Caſe, per 


C. J. the Reaſon of the * was, becauſe the Deken⸗ 
dant's 


— 


= Termino Sancti Hillarii. 
dant 's Clerk makes up the Iſſue; and ik it is not amendable, he 

may eaſily make a Miſtake to defraud the King of his Judgment. 
Vide Fitzwalter's Caſe in this Court on Stat. of Amendments. 

Thompſon. Jn Caſe of Ejectment its always denicd, by the 
conſtant Pzactice, to amend the Memorandum. Jones 421. the 
Judges would not amend Continuances. 

Curia. It is only the Miſtake of the Clerk, and amendable ; 
and ft was ruled, that it mould be amended. 


Hebes Cor. An Habeas Corpus was denied fo2 one committed to Bridewell 
pus denied. fa; £ewpneſs. 


- e Per Pollexfen. On an Aſſumpſit in Law, and non Aſſumpſit 
1 pleaded, whatſoever diſcharges the Contract diſcharges the Al- 
* — in ſumpſit, and the ſpecial Matter in ſuch Caſe ought to be given in 
Allumpfic in Eyidence. But the Court ſeemed to be of Opinion, that Jn- 


vm" fancy oꝛ a Releaſe ought to be pleaded. 


Chapman and Lamphere. 


age was * Fellow, and run away. After Qerdift fo2 the Plaintiff, it 
a Carpenter. wog moved in Arreſt of Judgment, that a Carpenter can't be a 
* Bankrupt, which was admitted by the Court; but they held the 
Wozws were actionable, becauſe they concern his Trade. 
Selby. The Mozds do not (candalize him in his Trade, fo? it 
is not laid, that he got his Living by Buying and Selling, and 
therefoze they are not aftonable. Sid. 209. Emcerſon's Caſe. 
Style 420 of a Farmer. 2 Cro. 5*5. Squires Caſe. Paſch. 2 Jac. 
Rot. Dobſon and Thornicroft adjudged accodingly in this 
Court, in the Caſe of a Farmer. 
Pollexfen pro Quer. Admitting it is not a Trade within the 
Statute of Bankrupts, yet the Moꝛds are actionable fo2 ſcanda- 
lizing him in his Trade. Roll. 59. Beſts Caſe. 60. Ellis's and 
_— Caſe, It is actionable to ſap of a Merchant, that he is 
Selby contra. It cant be a Dilparagement to him in his 
Trove, becauſe his Skit is his Livelihood. Latch. 114. Poph. 
184. | 
Ch. J. The Toms are not actionable. 
Holloway. They are. 
Powell. They are not without ſpecial Damage, and a Car- 
penter is a manual Trade, and not of Buying and Selling. 
Court divi- Allibon. They ate afionable, fo2 tho he cant be a Bank: 
6d, Joly rupt, yet the common People can t diſtinguiſh it, and therefoze it 
Our, ts anequalDefamation to him in his Credit. The Court being 
ae | 8 _ divided 


N 
| 
| 
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divided in Opinion, the Plaintiff had Judgment; but it is other 
wiſe where the Court is divided on Oemurrer oz Special Uerdict. Ante 63 


n 


Lander and Elliot. 


Ebt fo2 Rent bzought in Middleſex. The Defendant plead- Declaration 
ed an Entry befoze the Rent became due, and that he was . Middiefer. 


a Plea 1 t- 
held out, &c. at ſuch a Place in Hertfordſhire, where the Land — 
lay; and Iſſue was taken thereon and tried in Middleſex. 


Pemberton moved in Arreſt of Judgment, that this was a Mic.crisl. 
Mil trial. „ 
Tremain contra. It is aided by the Statute of Jeofailes, 


Croit and Waters's Caſe in Saunders, adjudged, (J believe he 


meant Craft and Boit, 1 Saund. 247.) Wiſe and Adderly's Caſc 
in C. B. in Saunders. 

Pemberton. A local Juſtification will alter the Caſe, and the Localicy. 
Locality was neceſſary in our Caſe; otherwiſe in the Caſe in 


0 


Saunders, (which was agreed by the Court) the later Judgments 


are contrary to Wiſe and Adderley's Cale; ſo per Pollexfen in 

Jennings and Hankey's Caſe. 
Curia. This is a Mil⸗trial, and a Venire facias de novo was 

awarded, 8 Es 1 


Per Cur. There a Juro2 is withdzawn, both Parties ought Cots n » 


to pay the Coſts equally; but on a Nonſuit the Plaintiff pays Iban 


| withdrawn, 
all the Coſts, differs from 
PE 5 | a Nonſuit. 
A new Trial was granted in Perjury on the Judge's Info- New Trial in 
mation, that it was a malicious Pꝛoſecution; but it ſhall not be Feu. 
granted without ſuch Inkozmation, unleſs the Attozney-General 


02 King's Council conſent to it. 


9 Feb. 8;. in C. B. 


Benton and Carpenter. 


Pp Caſe was in Treſpaſs on the Statute Car. 2. 


Herbert C. J. It was adjudged by all the Juſtices in Full Coſts in 
Serjeants-Inn, that in all Actions pro bonis aſportatis, o: in T. 
Treſpaſs fo; Taking a Stake out of a Hedge, oz fo2 Cithes ta- 
ken away when ſevered, Nc. there ſhould be full Coſts, altho but 
two Pence Damages. | 5 

Lutwych Juſtice contra totis viribus, and that he had known 
it adjudged both Ways, and that it is contrary to the expeſs 
CUows of two Statutes: He _ it had been held allo, es 

Y — - 


— 
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Cows Eating a mouthful of G2zaſs was a Carrying awap, &c. 
Vide Stat. 43 tliz. confirm'd by the Statute Car. 2. 
Action for ler Ch. J. An Action fo? 38. brought by a poo? Man, may be 
5 &. yery well bzought in this Court, and it ſhall not be adjudged 
veratious, fo? it may be a great Sum to him. 
Lurwych. By the Conſtitution of this Court, no JIlea can 


be held here which is under 40s. Adjournatur. 


— — —ä—ʒ4äCä 


Matthews and Cary. 


Avewry foo A Gow fo? an Amerciament in a Leet ko: Yelting ſtinking 
Amercia" @a UX Tallow, &c. The Plamtiff replicd, de injuria ſua propria 
Lice 2 * abſq; boc, that he melted, 8c. | 
Pollexfen. That is not a Matter traverſable. Fitz. Barr. 271. 
5 H. 7. fo. 3. 19 H. 8. fo. 11. 
Tremaine contra. It may be traverſed in a collateral Action. 
Dy. 13. b. Bro. Preſentment 156. 
That their Plea is ill. | | 
N Exception. Hob. 129. Wilton's Cale, 1 Roll. 
Abr. 542. | 
2. Exception. The Plea ſays præſentat fuit, but it is not 
crp2eſly alledged, that the Offence was committed. 5 
Where tr. Powell J. Uhere it concerns Freehold it is traverſable, o. 
verſable. therwiſe not. Mo. 574, 627. in 3 Cro. 835. and 1 Leon. 242. 
præſentat fuit is good, but the latter Reſolutions are contrary, 
Adjournatur. 9 ER 


The Rector of Weſtbury's Caſe. 


P-riſhropro- | Jbel in the Eccleſiaſtical Court, foz not Pzoviding Bead 
_ \ L. and Wine fo2 the Eaſter Communion. Now a P2ohibition 
for the Sa. WAS moved fo on a Suggeſtion, that the Parſon ought to pꝛo⸗ 
crament. bide it: To which it was anſwer'o on the other Side, that by 
the At of Unifozmity the Pariſh ought to pꝛovide it, and that a 
Sentence was given accowingly ; and the Court refuſed to grant 


A Jodgmene Note, A Judgment was ſct aſide, becauſe no Attomey of this 
dende, "0 Court was preſent when the Warrant of Attozney was given, 
3 R be. Altho' there was an antient Jzactiſer of the Common Pleas, 
preſence fo the Rule is to be underſtood of an Attomey of this Court 

only. Quzre 6 Mod. 85. contra. 


2 Note, 


— ER — * 


— 
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Note, A Defendant can't be admitted in forma Pauperis, with- A D-fendanr 
out Moving the Court, by a late Rule. paup*r. 


Nota, A Man being outlawed on a Capias ad faciend' ſinem; One cutlaw. 
Per C. J. and Aſtry, a Man may be fined, being preſent in <9 #*<4 


Court, befoze the Outlawzy is reverſed; but per Allibon, he 
cannot. 


Deighton and Greenvill, adjudged Paſch. 4 Jac. II. 


8 Thomas Lewis ſeiſed of Lands in Fee, acknowledgeth a > ven. z: 
Statute-Yerchant to Knight. and after enters into a Re- {0% 35 
cognizance in Nature of a Statute-Staple to Gerard, and after hint 
enters into the like Recognizance to Elways and Burroughs. Sear. St. c. 
Elways and Burroughs extend, and liberate taken out, then Exceacs. 
Knight extends, and then Gerard extends; Knight and Gerard 
aſſign their Intereſts to Edward Lewis, and then Sir Thomas 
Lewis levies a Fine ſur Conuſance de droit come ceo, &c. to the pine; 
uſe of Sir John Lewis and his Heirs. Afterwards Sir John 
Lewis having Notice that Edward Lewis was in Poſſeſſion, de- 
viſed the Lands to Edward Lewis in Tail male, and dieth : Af- 
terwards Edward Lewis levies a Fine, with Pꝛoclamation, to 
the Ale of himſelf and his Heirs, and dies without Jſſue, five 
Pears pals, the Lands deſcend to the two Daughters of Sir 
John Lewes (married to the Earls of Huntingdon and <carſdale) 
as Heirs to Edward Lewis: Elways dies, Burroughs dieth, Ad- 
miniſtration of his Goods and Chattels is granted to the Mike 
ok the Defendant Greenvill, who likewiſe was Adminiſtrato2 to 
Gerard; Greenvill and his Wife after acknowledge Satisfaction 
in Chancery of Gerard's Statute, and he entcrs in right of his 
Mike to Burroughs Statute, within five Pears after Satisfac- Entry con- 
tion acknowledged. And the Queſtion in general was, Whether ble. 
his Entry were lawful ? 
This Cale was ſeveral Times argued by Somers, Trevor, and 
Pollexfen, fog the Plaintiff; and by Bonithon, Holt, and Levinz, 
fo2 the Defendant ; and it was ſubdivided into four Points. 
1. (Whether the Fine by Sir Tho. Lewis, the Conuſo?, being 
in aitual ]Pofſeſſion, turned the extended Jntereſts to rights, and 
wꝛaught a Bar by the Statute 4 H. 7. ? 
2. Admitting they were not bound by the Fine, Whether by 
the Devile to Edward Lewis, the Extents are not dꝛowned in 
the Inheritance, whereby a new Right of Entry accrewed to Bur- 
roughs. which is now bart d: 
3. CAhether the ſecond Fine of Edward Lewis, with Non- 
claim, barred not the Ertent upon Burroughs Statute-Staple. 
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+. Tlhether any new Right accrewed to Burroughs by the Ac- 
knowicdament of Satisfaction upon Gerards Statute. 

To the firſt it was argued fo2 the Plaintiff, that the Fine by 
Sir Thomas Lewis turned all the crtended Intereſts to mere 
Rights, fo2 they had an Jntcreſt veſted by the Ertent, and 
might enter immediately upon the Liberate befoze any Poſſeſſion 
given them by the Sheriff. 3 Cro. 463, 464. And a Fine will df- 
veſt ſuch an Jntereſt as that, 1 Cro. 110, 201, 576. Mod. +4 
A Fine will bar a Leflee fo2 Pears befo2e Entry. 5 Co. 123 
Safin g Cale. And the dozmant Intereſt of a Statute is as — 
judicial to a Jurchaſo? as any other fleeping Right: It appears 
by the Return of the Liberate, that the Lands were delivered 
to Burroughs aud Elways, and they ſhall be eſtopped to ſay the 
contrary, "and thcrefoze ſhould have centred to avoid the Fine, 
9 Co. 105, 106. Jones 211. Dy. Low Audleys Caſe. 


Obi. Thcſe Statute Tntereſts are to be conſidered as Rever- 


fions ſo2 Pears, and ſo Knights Statute dzowns in Gerards. 


Anſw. That cannot be; fo2 there is no Pꝛibity, Tenure, Fealty, 
noꝛ Attomment. Inſt. 225, 290. 4 Co. Fulwood's Caſe, Tf a Per- 
get ſhould be allow d, it would be of dangerous Conſequence, and 


deſtroy Ful wood g Cale, but admitting Knights Statute to be 
merged in Gerards, pet Gerards is batted by Tho. Lewis's Fine 
and five Pears Nonclatm. 


Obj. The Conulees are not obliged to enter within five Pears, 
beeauſe their Entries would make them Treſpaſſoꝛs. 


Anſw. One may enter in ſome Caſcs to ſave his Eſtate, where 


his Entry to other Purpoſes would not be lawful: As if Leſſee 


fo2 twenty Pears lcaſeth fo2 ten, and a Fine fs levied, the Lel⸗ 
ſce fo? twenty Pears muſt enter 02 be barred, tho' his Entry on 


any other Account would have made him a Treſpaſſoz. Dy. 354. b. 


And that the Conuſees in this Cale might have entred to have a- 
voided the Fine. Vide Inſt. 250. Plow. 374. 


Ik one hath a Means to avoid a Fine, and doth not, he ſhall 


be barred. Jones 210, 211. Salve verſus Clark. 1 Cro. 157. 
Obj. 3 Cro. 254. Laund verſus Tucker, that where Tenant foꝛ 


Life levies a Fine, and five Pears paſs, he in the Reverfion ſhall 


have new five Years after the Death of the Tenant koz Life. 


Anſw. That is in Caſe of a Foxfeiture, which no Body is oblf- 


ged to take Advantage of. 
Obj. The Caſe of Whaley and Tankard, Hill. 24 & 25 Car. 2. 
Leſſee fo2 ninety-nine Pears, if he ſo long libe, levies a Fine, 


the Remainder⸗ Man may chuſe whether he will enter till five 


Pears after the Expiration of the Term. 
Anſw. That's in Caſe of a Foyfeiture too. 
Obj. Barker and Holden's Caſe, Paſch. 30 Car. 2. B. R. Leſſee 


= ninety nine Pears, Remainder to B. fo2 Life, Remainder Q 


C. in Fee; B. levies a Fine, the ninety-nine Years expire, C 
may enter then. 


2 | Anſw. 
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they are platnly barred ; but they are really different from Reue 
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Anſw. There was a Continuance of Poſſeſſion, and tt was tu 
led upon a different Reaſon. 

Obj. That Tho. Lewis's Fine was only of the Reverſton, and 
ſo there was no diveſting of the Statute-Jntereſts. 

Anſw. Tt is found that Tho. Lewis tas in Pofſeſon at the 


Time of the Fine levied, and a Fine fs a Feoffment of Recozp, 
and diveſts ail Eſtates whatſoever. 


2. That by the Deviſe to Edward Lewis, the Aſlignee of 
Knights and Gerards Statutes, the Statute Intereſts were mer⸗ 


ged in the Inheritance. 2 Co. Wiſcot's Cafe; where ever the 


Reverſion comes to the particular Eſtate, the particutar Eltate 
is merged. 


Obj. That Burroughs Inteteſt intervening, pꝛevents the 
Merger. 

Anſw. That cannot be, if we conſider the Statute-Jnterefts, 
either as pzeſent Intereſts 02 as Reverſions fo2 Pears; if as 
pꝛeſent Jntereſts, Sir Tho. Lewis's Fine hath diveſted them all; 
if as Reverſions fo2 Pears, then it hath turn d them all fo 


Rights; fo? by turning one, all are turn'd to Rights. Saffin's 


Caſe, 5 Co. 
They are moſt like to future Interefts, but then, as ſuc 


ſions fo2 Pear g in ſeveral Reſpects:; fo2 here there needs no At 
toꝛnment, no2 can there be any Surrender to a firbfequent ©ta” 


tute, &c. as in Caſe of a Reverſion, in all Statutes the Debt' 


is the Pꝛincipal. 1 Cro. 214. Flower's Caſe. Bro. Star. Merchant 
42. The Diffcrence between a Statute and a Term fo2 Pears 
as to the Ertinguifhment on Purchaſe of Part. 

3. The ſccond Fine by Edward Lewis bars Burrough's Sta- 
tute ; fo2 where once the Land is extended, if after the Fee there- 
of come to the Affiqnee of the Statute, the Statute is dil⸗ 
charg d. Plowd. 72. Inſt. 150. So then Burroughs ought to have 
entred, which he not doing, is barred by the Fine of Edward 
Lewis, fo it cannot be pꝛetended that the Fine of Edward Lewis 
paſſed the Statute and Remainder only. 1 Roll. 855. (9g) And 
Burroughs, by his not Entring, could not meke the Statutes have 
Continuance, which were merged by the Deviſe. 


Obj. Burroughs could take no Notice of the Merger, being a 
pivare Thing. 


Anſw. This Objection might as well be made in any Caſe of 
a Fine, which it cannot, fo2 the Law pꝛeſumes Notice by the 
Pꝛoclamations. Stat. 4 H. 7. was not made to ſave old Rights, 
but to extinguiſh them fo2 the Avoiding of Aeration. Plowd. 369. 
Where none is obliged to give Notice, it muſt be taken. 1 Co. 


82. Corbets Cale, 1 Cro. 391. aud 577. that Notice is not ne- 


ceſſary: Agreed, that Farmer's Caſe doth a little Cauntenance 


the Giving of Notice, but that was ruled upon the notozious 
raud. 


Obj. 
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Obj. That an Eſtate may have Continuance to ſome Purpo 
ſes, tho not as to others. 1 Co. 67. So here it may be a Yer 


ger in Reſpect of Edward Lewis, but in Reſpeck of Burroughs 


not. 
Anſw. That Caſe is only where a Yan claims by another wha 


hath fozfeited, but not ſo herc. 


4. Burroughs cannot have any new five Pears; fo2 that muſt 
be either becauſe the koꝛmer Statutes are ſatisfy d by Perception 
of Pꝛoſits, and on that Account he cannot enter, but muſt bꝛing 
a Scire Facias ad computandum, 02 it muſt be by Acknowledging 
Satisfaion ; and no new Right could accrew by that; fo? that 
which hath once received a Determination (which Gerard's and 


Knight's Statutes had by the Merger) can give no new Right, 


and a Right without a Remedy, is none; if Knight's Statute 
were gone by the Fine o2 Yerger, then is Gerard's, if neither, 
then Acknowledging Satisfaction is as neceſſary to be on Knight's 


as on Gerard's, befoze Burroughs can have any Right, which is 


not done in our Calc. 


On the contrary it was argued by the Counſel fo2 the Deten⸗ 


dants, that Knight's Statute was gone by the Merger in Ge- 


rard's Statute, tho' there had been no Fine in the Caſe ; fo2 


Knight had ſuch an Intereſt as might be ſurrendzed. 4 Co. 82. b. 


Bro. Stat. 41. | | 
That Gerard had a Reverſion. 2 Cro. 424. 477. 4 Co. 66. 
29 Ed. 3. Fitz. Scire Facias, pl. 12. 1 


Obj. Inſt. 273. That a Chattel cannot merge in a Chattel; as 


ik J have a Leaſe fo2 ten Years, and another hath a Leaſe fo2 
twenty Pears, to commence from the End of mine, and that other 
Aſſigns to me, there is no Merger, becauſe they are to take Effect 
at ſeveral Times; but, * 

_ Anſw. There both are to have their Being at the ſame Time, 


one map merge in the other, as 3 Cro. 302. Hughs verſas Robo- 


tham and Poph. 32. 4A Poſſeſſion may d2own in a Reverſion, 


tho the Poſſeſſion be fo2 the greater Number of Years. 
Gerard Statute (which is after Knight's) muſt be either a 


Reverſion, a Remainder, 02 a future Jntereſt; 'tis not a Re- 
mainder, fo2 then it muſt have been created at the ſame Time 


with the particular Eſtate, and cannot take Place till after the 


Determination of the particular Eſtate: But a Statute, tho a 
ſecond one, takes Place pꝛeſently, as appears from the Foꝛm of 
it, viz. quod Currat ſuper ſe, which is in pꝛeſent, tho' it may be 


obſtructed by a Pꝛecedent one; 'tis no moze than a Leaſe to A. 


fo2 Life, Remainder to B. from the Death of A. if A. refule, 
B. cannot take; otherwiſe if it were from the Determination of 
A. s Eſtate. It Knight had refuſed to extend, Gerard might: 

1 | : a 
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A cuture » Tntereſt it cannot be, becauſe 'tis an Jntereſt weſently, 
the Lien being pꝛeſent, therefoze tis a Reverſion, the diſtinguiſh- 
ing Mark of which is, that it commenceth in Intereſt pzeſently : 
The Conuſce of the (ccond Statute takes what the Conuſo? hay 
left, which was a Reverſion. Ergo, Gerard and Burroughs had 
but Reverſions : As a Leaſe to A. fo2 ten Pears, to B. foz 
twenty, to C. fo2 thirty; the Leflees fo? twenty and thirty Pears 
have but Reverſions. 

Jf Sir Tho. Lewis, befoze Conuſance, had leaſed fo? 100 
Pears, reſerving Rent, and then had acknowledg'd theſe Sta- 
2 L (ucceflively ſhould have had the Rent, therefo2e tis a 

evcrſion. 


Obj. It it were a Reverſion, there muſt be Fealty done by the 


Conuſees. 


Anſw. (per Levinz) So there muſt fo? ought J know, J know 


no Authozity to the contrary : Deviſee, till Debts paid, ſhall do 


Fealty to the Heir, tho' he hath but an uncertain Jntereſt; be- 
ſides, tis no neceſſary Argument to conclude, becauſe there is no 
Fealty, therefoꝛe there is no Reverſion ; fo2 Tenant at Clill hall 
not do Fealty, pet the Leſſo2 hath a Reverſion. 

Knight's Statute did merge in Gerard's, and Gerard's could 
not be 2own'd by the Acceſſion of the Fee, becauſe Burrough's 
Statute, which is a Reverſion, did interpoſe; and where there 
is an intermediate Eſtate, there can be no Merger. 1 Browul. 134. 
Otherwiſe the common Aſſurance by Map of Demiſe and Re- 
demiſe (where the intervening Days p2event the Merger) would 
be deſiropd. 2 Bulſt. 11. 

'Tis all one, tho' the laſt Conuſee had Poſſeſſion drt, £82 
when the firſt entred upon him, the Reverſion is in the laſt; as 
was to A. fo? ten Pears, to B. fo2 twenty, to C. fo2 thirty, to 


commence at once; C enters firſt, then A. enters, C. bath a 


Reverſion. 
Now let us ſe what Operation the Fines babe; Knights 
Statute could not be barred, fo2 the UGerdict finds that Edward 
Lewis was in Poſſeſſion at the Time of the Fine levied, prout 
lex poſtulat, Which Poſſeſſion was by Knight's 02 Gerard's Sta- 
tutes; if ſo, then the Fine levied by Thomas Lewis to John, 
will not hurt Edward: But the Uerdi# goes further, and finds 
that Sir Tho. Lewis was in actuali & reali poſſeſſione de pre- 

miſſis, and that he levied a Fine, which muſt be intended of the 
Reverſion, fo: 'twas found befoze that Edward Lewis was poſſeſ- 


ſed by the Statutes, Note, This was taken from the Argu⸗ Note. 
ment of Levinz in Cam' Scaccarii, ſur brief d'Error, delivered 


at Serjeants-Inn in Fleet-ſtreet, Mich. 1 Will. & Mar. (fo: J do 
not find he argued in B. R.) and Pollexfen then Ch. J. of C. B. 
ſaid that cannot be intended, becauſe the Jury have found that 

Thomas Lewis was in Poſſeſon when he levied the Fine.) 
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admitting that Gerard s Statute be barred by thele Fines, yet 
we are uot; there are two Savings in the Statute 4 H. 7. viz. 
of pꝛeſent, and of future Rights; the Saving of future Rights 
extends to them when they come in Being, if Claim be made 
within five Pears after they ſo come in Being; and tho another 
accidental Right which they might have taken Advantage of, tho' 
they do not accrue in the mean Time, twould be a very hard Con- 
firufion to bar their future Right, becauſe they did not take Ad- 
vantage of their accidental one. 3 Cro. 219. Tenant fo? Life le⸗ 
vies a Fine, the Reverſioner ſhall have five Years after the 
Death of Tenant fo2 Life; pet if he pals by five Years, he ſhall 
not enter during the Life of Tenant fo2 Like. 2 Brownl. 134. 
Tenant fo2 Years, Remainder fo2 Years, Tenant fo2 Years pur- 
chaſeth the Reverſion and levies a Fine, he in Remainder ſhall 
have five Pears after the firſt Term ended; otherwiſe a Man 
might be fo2ced to look fo2 Fines fozty Pears together. Noy 23. 
Archpole's Caſe. Trin. 20 Car. 2. Rot. 554. 1 Cro. Blunden. 

In Saftin's Caſe, there was a plain Right of Entry, not ſo 
here. : 

Te had no Way to know when the Statute was ſatisfy'd, but 
to look in Chancery; and at laſt were koꝛced to bzing a Scire Fa- 
cias ad Computandum, and we ate come Time enough, within 


five Pears after Satisfaction acknowledg'd. 


Suppoſe Gerard had made a Feoffment, releaſed the Debt, 


& c. Te could not know when Gerard's Statute was ſatisfy'd, 


fo2 he was to be latisty d his Charges, and we had no Tay to 
know that, but by Scire Facias, which is but a Right of Action ; 
and tho' that be barr'd, our Right of Entry is not: So we not 


knowing well when to enter, till we found his Statute ſatisfy'd on 


Recowd; we entring within five Years of that, are not barr'd by 
the Fine, tho' Gerard were. | 

Note, The Difference taken in Margaret Podger's Caſe. 9 Co. 
105. was over ruled in Hill. 24 & 25 Car. 2. Tankard and Wha- 
ley's Caſe. 

And now, this Term, the C. J. at the Requeſt of the other 
Judges, put the Caſe upon the Keco2d, and the Points thereof; 
and held. That the Intereſt of Burroughs was not barrcd : That 
there was no Werger, that the third Point was within the le⸗ 
cond Pꝛoviſo of the Statute 4 H. 7. and gave Judgment fo2 the 
Defendant. 5 . 

It ſeems afterwards a CUrit of Erro2 was brought, and the 
Cale was argued again at Serjeant's-Inn in Fleet-ſtreet. Mich. 
1 Will. & Mar. By Somers fog the Plaintiff, and Levinz fo2 the 
Defendant. Quzre, That Judgment was given thereupon. 
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Hardeſty verſus Eundem. 


D BT on Bond vated the 27th of December, 82. The kheppel. 


Defendant pleads a Releaſe of all Actions the 28th 
of December. The Plaintiff replies, That the Re- Relesſe be- 
- leaſe was delivered befoze the Day of the Date of ** 
the Bond; Holt demurr'd, becauſe he is eſtopp'd to ſay it. 2 Co. 
N — Caſe, 12 H. 6. 1. And Judgment was given koz the 
Dekendant. 


Stephens and Croker. 


Rro2 out of Ireland, in Ejectment; and the Erro2 aſlign'd D 
was, That the Declaration is ill, becauſe the Demiſe Was of n Per. 
fo2 eleven Years, habend' a 12 die Julii, and the Entry alledged che Leaf, ill. 
Poſtea ſcilt 12 die Julii, See 1 Sid. 8. That the viz. contrary to 
the Plea, is repugnant and void. 
Pollexfen. The Caſe in Sid. is on a Special Uerdi#, in our 


Cale the Ejectment is laid befoze the Commencement of the Leaſe, 


2 Cro. Adams and Gooſe's Caſe, that the Plea is void, and 
154, 136, 312. and Deſmond and Jobnſon Caſe in Trover. In 
our Caſe the Entry befoze the Commencement of the Leaſe is 
{impoſſible and void, and ſhall be taken as Surpluſage, and the 
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Day of the Entry in a Declaration in Ejectment is unneceſſary 


and unuſual, and therefo2e void. 
C. ]. and Powell. That the Declaration is ill. Allibon and 


Holloway contra. Adjournatur. 


No new Tri! After Exceptions in Arreſt of Judgment argued and over-ru- 
after Excep- led, the Court will not admit a Motion fo2 a new Trial. 


tions ia At- 


reſt. 


Hawe and Burton. 


A void Witl Han at full Age declared in the Pꝛelente of ſeveral Wit- 


vet made A nefſes, that his CUill mave when he was under Age chould 
good by ſub- ſtand. 


n Holloway and Allibon. The Cill is vold by Reaſzn of 
the Jnfancy at the Time of the firſt Publication, and the latter 
Publication will not make it good, becauſe it wants the Circum- 
ffance required by the Statute of Frauds and Perjuries, which 
— never make any Retroſpect. And Judgment acozdingly, 

= Kc 


Edgborough and Stephenſon. 


katntiff nectares, that he was the firſt Inventoꝛ of 


Jontal Mill. 


[; 


02 which he had Letters Patent fo2 
+ ws her pol. that notwithffanding which, the Defendant 


Fatt in Sta- F 
fordſhire 
tried in Mid. 


dicfex, no 


miſ-trial. 88 another Bill, le, &e. and Damages, &c. Gerdict pro 


Hote moved in Arreſt of Judgment, that it was a Mil trial in 
Middleſex, the Mill being made in Staffordſhire, where only the 
Cauſe of Action ariſcth. 

Obj. Bulwer's Calc. Anſw. In that Caſe there are two toz⸗ 
tious Acts there; ſecus in our Caſe. 

Here the Letters Patent are only an Jnducement to the Ac 


tion. 1 Cro, 14 
a which uleth the Art, and not he that 


- He is the 
makes the Mill, which the Court deny'd. 
Pollexfer pro judicio. 
The Cauſe of Action ariſeth in both Counties. Vide 7 Co. 
Bulwer s Caſe; but admitted, that befoze Bulwer's Caſe, the 
Opinion was, that the Actton ſhould be brought u bere the ozigi- 
nal Fact was done. | 
Obi That it is not averrd, that no other ufed this Art be⸗ 
fore the Plaintiff, at the Time of granting the Patent. 
Anſw. It appcarg by the Recowd quod primus Inveniſlet, &c. 


2 | Obj. | 
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Obj. Notwithſtanding that, it might be uſed beyond Dea. 

Anſw. Admitting that, pet it ſhall be good, and within the 
Statute, fo2 that ſpeaks only of new Panukadures within thts 
Realm, which Holloway agreed. 

The Court over-ruled the Exceptions, and gave Judgment 
pro Quer. 


Goodwyn and Annis. 


"Rr? of a Judgment in Treſpaſs from the Court at Canter- laferior 


burv. Courts Jucif- 


n 1. Error. That no Jurisdiction is laid to intitle the inferio2 — 
Court. 

Anſw. Jt appears by the Recow, that it was a Court by Pꝛe⸗ 
ſcription, and confirm'd by Charter. 

* Error. That the Declaration begins, in hac que ſequitur 

rma. | 

Anſw. It is the common Fon there. Et per Cur [ad effec. 
tum] is ill; but ¶ tenor cujus, &c. ſequitur] is good, (0 here. | 
De mw Becauſe here are ſome Juroꝛs return d who have 
not 41. per Ann. Vide Roll. 799. 

Anſw. There their Jurisdition was by Patent, and therefoze 
twas neceſſary to have Jurozs who had 4 1. per Annum, but our 
Caſe is of a Jurisdiction by Cuſtom. Cro. Eliz. Morris and 
Thomas's Cale. 

4. Error. The Venire Facias is awarded to A. and it doth not 
„ by the Return, that the Jury came from the ſame Place. 

O | | 
Ante It ſhall be intended, and is accowding to the Direction 
afozeſaid, and to the Cuſtom of the Court. 

Fe... Court agreed in omnibus, and the Judgment was af- 
armed. 


Anonymus. 


A Potion was made in Arreſt of Judgment on an Aﬀfon of Sezr. 8 ti 6. 
Treſpaſs fo a foꝛtible Entry againſt the Statute 8 H. 6. (but extends not 


to Copy- 


Quzre if it was not an Indidment) that this Statute doth not bold, but 


extend to Copyholds, quod Curia conceſſit, and the Judgment J.. doer. T 


was ftaped, Niſi, &c. but it was admitted by the Court, that 
the Statute of 21 Jac. doth extend to Copyholds, but the De- 
claration was not founded on that Statute. Nota, Darnel de⸗ 
nied the Cale ok Sir Andrew Noel, Yelv. 81. to be Law in 
this Point. 


Crawley and Oldiſh. Vide Poſt. . butt in Time it ſhould 
come in here. Earle 


* 


Termino Paſchæ. 


Quadringine 
for Quadrin- 
gent in an 


amendable. 


Earle and Andrews. 


I"Rro2 out of the Court of Szand Sefllons at Lancaſter, in 
E Debt on a Bond fo2 400 l. the Oziginal was, quadringint” 
fo2 quadringent' libr. 

Pollexfen moved, that it was aided by the Statute 8 H. 6. 12. 


 So8* fory® Vide 8 Co. 159. in Blackamore's Caſe, and this Statute extends 


in the Tran- 


Declaration 
orc ide d. &c. 


Departure, 
Replication 


to inferio2 Courts. 

Curia We ſhould have help'd it in a Bond, but otherwiſe in 
an Oziginal. 4 H. 6. 3. | 

At another Day it was ſaid, that the Tranſcript was miſta- 
ken in the Time of the Ales, ſcilt' 8 die, where it ſhould be 
9 die, &c/ and ft was pꝛaped, that it might be amended, being 
vitium ſcriptoris, and a like Caſe was urged of an Amendment 
of a Tranlcript out of Newcaſtle, where the Name of a Juroz 
was miſtaken; and ft was ruled accodingly iu this Caſe, and 
the Judgment was affirmed. | | 


Nota, (J appꝛehend by this, that the Quadringint' was alſo a- 
mendable, tho in an Oziginal.) 


Ik a Decloration be delivered in Hillary-Term as of Michael- 
mas, and no Plca put in, he may amend his Declaration, oz 
give a ncw Declaration of Eaſter-Term. Per Aſton & Cur' ac- 
— 


Faulkner verſus Feake. 


Ebt on Bond, the Condition was, That if he ſurrender d a 
Chamber in the Middle-Temple, into the Hands of Sit 
H. C. Treaſurcr, at the Requeſt of the Plaintiff, that then, &c. 
The Defcndant pleaded, that the ]laintiff had not requeſted him; 
the Pſaintiff replied, that he had requeſted him. Et hoc paratus 
eſt verificare, the Defcndant rejoin'd, that Sir H. C. is not 
Treaſurer, | 
Jt was admitted by the Court, that the Rejoinder was ill, 
becauſe twas a Departure. | 
But two Exceptions were taken to the Replication. 1. Be- 
cauſe the Plointiff replicd, that he had requeſted him, without 
ſaping, that he had not lurrender'd purſuant to ſuch Requeſt, 
2. That he ought to have concluded to the Country, there being 
an Aftirmative and a Negative, and it is Subſtance. 1 Saund. 
Hayman end Gerard. 155 
Curia. The Replication (s ill. 


2 Throg- 
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Throgmorton werſus The Counteſs of Plimouth Exe- 
cutrix of the Earl of Plimourh. 


DE Earl of Plimouth, by a cUriting under his Hand and What Wri- 


g amounts 
o an Obliga- 


Seal, appoints that Throgmorton ſhould retain 1001. of _ 
the firſt Money, which he Could receive fo? the Earl (he being the tion 
Earl's Steward). The Earl dieth befoze Throgmorton had te⸗ 
ceived any Boney, whereupon he bangs an Adton of Debt againſt 
his Erecutrir. And the Queſtion is, CUhether this Bill amount 
to an Obligation, whereupon to maintain an Adion of Debt: 
Maynard and Levinz. Tis a good Obligation, &c. Dy. 20, 
21, 22, 23. 140. So where J acknowledge that J have re. 
ceived ſuch an one's Money, oz that J will pay him. Vide 10 
H. 6. 25. 16 Ed. 3. 27. Vaugh. 92, 93. Plow. 182, 183. 

If J grant a Rent out of my Lands in Dale, and have na 
Lands there, yet J am chargeable. 
It J dꝛam a Bill of Exchange, and the Perſon, to whom tis 
directed, doth not pay it, J ſhall be chargeable, &c. 
Ik J by Writing under my Hand and Seal, diret A. to re⸗ 
' ceive, to his own Uſe, 1001. of my Boney, this is an Obliga- 
tion, fo? it ſhall be intended that J was indebted to him. 
Holt and Pollexfen contra. Agreed the Rule, 8c. but here 
there are no Moꝛds ſufficient to create a Debt, but only an Au- 
thozity to receive, &c. and it is like to a Letter of Attoꝛney to re⸗ 
ceive Money, &c. 
There are but two TUays of declaring upon an Dbligation, 
one ut factum ſuum, the other ut ſcriptum ſuum Obl', and net- 
ther of theſe is in the Declaration. | 
The Court inclined, that it was a ſufficient Obligation; but 
Quzre what Judgment: * 


Note, This Caſe ** to be upon a Writ of Ertoꝛ out of he 
Common Pleas; but Quare. 


D E 


88 Termino Sanctæ Trinitatis. 


D E 


Term. Sanctæ Trin. 
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No Certiora- T was queſtion d, Mhether a Certiorari ſhould go to Ely 
— =" without a Motion in Court, 02 without Signing by a 
Judge's | Judge in his Chamber. 

os, of Pollexfen. That it ſhould, fo2 it is ſo in other pzivileged 

; Mod 229, Plates, and this is a Writ of Right. 

230. Per Attorney-General. Jt is not unuſual to grant a Certio- 
rari to remove an Indickment bekoze the Juſtices of Afſiſe, which 
was not denied by the Court. 

Powell J. No Certiorari was allowed to remove an Jndict- 
ment befoze Sir John Cary's Caſe. 

Jt was ruled by the Conte, that no Certiorari ſhould be grant- 
ed without a Judge 8 þand, Niſi, &c. 


Villiers and F 1 2gerald 


Admiſſion of, IN Exroꝛ on a Judgment in Dower in C. B. The Erro2s al⸗ 
. wy ſigned per Broderick were. 1. That no (Warrant is enter d 
3 Mod. 236, On the Roll fo2 the Aſſignment of the Guardian ; that the Admil⸗ 
ſion of a Guardian is the Ad of the Court. Br. G. 77. b. that 
this Admiſſion is triable only by the Recoꝛd. 29 Al 67. 1 Roll. 
303. Old Book Entr. 45. 4 Co. 55. b. Rawlins's Caſe. 1 Cro. 85. 
Young's Caſe. Litt. Rep. 60. Hett. 52. 3 Cro. 158, 447. Hob. 5. 
I Roll 28. 1 Roll. 787. 1 Leon. 164. Cops Caſe, 
2. The Confeſſon is by the Guardian | in his own Name, quod 
ipſe non poteſt dedicere, &c. 


Holt contra pro Defendente in Error. 


1 It 


_—_— — ru _OWw_w 
— — 


* 
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It is not neceſſary that the ſpecial Admiſſion ſhould be enter'd 
on the Plea-Roll, altho it is neceſſary there ſhould be an Admit⸗ 
tance. 2 Saund. 94. 


The Court inclined, that it was ill ko; the ſecond Exception; 
but adjourned. 


Goreing verſus Deering. | 


- _ 507. 
Ppeal de morte viri. The Appellee pleaded, That he was Appeal of 
indiced fo2 Murder at klicks s- Hall, that the Indictment Bon afeer 
was tranſmitted to the Old Baily, and there he was convited of of Men- 
Manllaughter, but no Judgment was enter d, but that paratus 1 ＋ . 
fuit legere & adhuc paratus eſt, &c. with an Averment that he 
is the ſame Perſon, &c. To this Plea the Appellant demurg. | 
Pollexfen and another fo2 the Appellant. 

J agree, that this was a good Bar at Common Law, befoze 
3 H. 7. Stamf. 106. 4 Co. 146. Stag 229, 
At Common Law the Party had a Pear and a Day to bzing &c. 
his Appeal. Stamf. 107. Jones 148. WS 5 
But the Statute 3 H. 7. hath taken away this Plea of auter- 
foits acquit 02 convix, which was at Common Law (if Clergy 

be not had) and it is not had in our Cale. 
This Statute was made in Diſadvantage of the Appellee. 
Pere are two Points: 

1. Mhat the Law was from 3 H. 7. to 18 EI. 6. 

2. Whether the Statute 18 El. hath made any Alteration. 

As to the firſt Point, The Reaſon was, a Cant of Power 
in the Tempozal Officer after Clergy had, and the Banner of 
Entry is, Legit ut Clericus Ideo tradatur Ordinario. 11 Co. Poul- 
ters Cale. 3 Inſt. 214. on the lame Reaſon. Dy. 214. and the 
Statute 8 El. c. 4. was made to Remedy this Miſchief, that 
Clergy was not taken away from Murder befoze 23 H. 8. and 
otherwiſe 3 H. 7. would be of no Fozce. Dy. 214. Stamf. 10%, 
108. that it is in the Diſcretion of the Court, and when a Ban 
pꝛays his Clergy, it may be delay'd till he is tried fo2 another 
Dffence, fo2 which Clergy is taken away. 

As to the ſecond Point, The Statute 18 El. takes away 
Purgation, and therefoze the Reaſon afozeſatd ceaſeth. 

Obj. 4 Co. 46. Bird and Holcroft's Caſe. 

Anſw. There Clergy was actually demanded ; otherwiſe in our 
Caſe, becauſe it is not pꝛay d judicially. Sid. 316. And in Bird's 
Caſe, that is not a Conviction by Uerdict, And. 68. 4 Co. 46. 
3 Inſt. 131. Hob. 288. 


The TWozd Attaint in the Statute 3 H. 7. is the ſame as 
convice. | 


Vid. 2 Show. 
507. 381, | 
&c. and 


N Trevor 


go Termino Sanctæ Trinitatis. 


——_—_ 


Trevor fa the Appellee. ; 

A Perſon convicted is not within the Ad befo2e Attainder, foz 
the Mons are, Acquitted 62 Attainted, and it ſhall be taken 
ſtrily, becauſe tis in Alteration of the Common Law. 

J] agree, tis ſaid in Holcroft's Caſe. 4 Co. that the TWozd 
Attaint extends to a Perſon convicted; but it is laid in the ſame 
Cale on another Point, that the Act of the Court ſhall not pze- 
judice the Party, and J deny the Bealon of the Book, which 
map very well be retozted on him. Vide 11 Co. 60, 65. 1 And. 


46. 1 | 

Where a Perſon is convicted, and was capable of Clergy, it 
is not neceſſary ſo2 the Act to give an Appeal, fo2 he may after- 
wards, on Convittion in the Appeal, demand his Clergy, and 
therefoze the Appeal is to no Purpoſe ; otherwiſe where the Par- 
ty was incapable of Clergy at firſt. Obj. 15 H. 7. 9. Anſw. Jt 
ts as well after Clergy granted, as betoze, 

Obj. The Difference where the Pꝛaper of the Clergy is on Re. 
cozd, and where it is not. 

Anſw. J agree Co. Entr. 355. Raſt. 120, 121. But the Denial 
of the Court Qall not Pꝛejudice, &c. 


Treby fo; the Appellee. Ms 
Admitting the (Wow Attaint extends to Perſons convicted 
yet the Plea is good, fo? firſt it is within the Wows of the Act, 
kon Clergy is had de jure, and ſo Littleton expounds the Sta- 
tute of Marlebridge, Si Parentes conquerantur, that is, if they 
have Cauſe, &c. 2. Jt is within the Equity of the Statute, 
fo Clerks can't be condemned, our Caſe is like the Caſe of a 
— where the Party hath a Right, but can't have his 
Obj. If he had pleaded his Clergy, it might have been coun- 
terpleaded. Anſw. The ſame Objection map be made to Hol- 
_crofts Caſe. 3 
Mop all the Judges (exocpt Street) becauſe twas adjourned, 
it ſeems, into the Exthequer-Chamber propter Difficultatem) 
were of Opinion, that the Plea was ill; fo2 otherwiſe be Sta- 
tute would be of no Ale. 1 7 5 | 


40d 203, Noſworthy and Baſſet in Ejectione firmæ (or rather 
5 Hutchins Leſſee of Noſworthy werſus Baſſet.) 


3 
Sd. 


Liter Will JR H. Killegrew ſciſed in Fee of the Panoz of A. deviſed it 
. pu i.) to J. S. And the Juroꝛs found that he afterwards made 


cs15n of > another Will, but the Contents thereof they knew not; and if 


kent. the Court ſhould be of Opinion, that this latter will be a Re- 
I — 


vocation 
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vocation of the fozmer, then fo? the Defendant; if not, fo2 the 
Plaintiff. 
Maynard and Finch pro Quer. 


Every: Will is revocable, either expꝛellp 02 by Implication (as 


where a latter Mill diſpoſcth of the ſame Things, that were dil⸗ 
poſed of by the fozmer but it is not found in this Caſe, that the 
latter Mill was ot any Lands, and therefoze it can't be a Revo- 
cation by Implicatron. The Court cannot add any Thing to 
what the Jury have found ; they have not found any Contents, 


and without Contents a Will is nothing, therefoze the Jury 


have found nothing. Et ex nihilo nihil fit. 


Obj. d latter Will, let it contain what it will, is a Kevoca- 


tion of the fo2mer. 


Anſw. Argumentari __ eſt ex particulari, Some latter Will 


is a Revocation of a fozmer; this is a latter Till, ergo, this 
is a Revocation of the fozmer ; ſo ſome Animals are Hozſcs, 
Bulls are ſome Animals, ergo, Bulls are Holes. 


Where there is no Remedy there is no Right ; here is no 
Executo2 to pꝛove this latter Will, no Man ts concerned in it, 


wherefoze it is as if it had not been at all. 


That a latter Will may be conſiſtent with a foꝛmer. 3 Cro, 


721. 1 Cro. 23, 24. 51. Mod. 614, 615. Mountague's Cale, 


Roll. 614, 615. 2 R. 2.33. 1 And. pl. 721. 1 Cro. 51. 292 05 192. 


Swinburn, pl. 7. S. 14. 15 H. 7. 17. 1 Cro. 13. Godb. 23, 

263. Perk. 92. 

Obj. That a Revocation is in the Nature of a Reſlitution to 
the Deir, which ſhall be conſtrued favourably. 1 Cro. 303. 


Anſw. Reſtitution ſuppoſeth a pzecedent Right, which can't be 
to one, who never had any Right. 


Obj. A void Till, as to a Monk oz Coppontion. 1 Roll. 614, 


615. 2 H. 5.8. b. is a Revocation; and an unknown Will ſhall 
not operate leſs than a Aoid one. 


Anſw. Jt is void as to one Purpoſe, but not to all; it is 


void as to Palling any Thing to the Deviſee, but not to make a 


Revocation ; fo? it is evident, that by making of a latter ill, 
his fozmez Will, Mind, and Intention, is changed. 
Levinz, Pemberton, and Holt, fo2 the Defendant. 


Here is no Title found fo? the Leſlo2 ot the Plaintiff, were 


this latter Till out of the Caſe, fo2 the Jury have found only, 
that he made a Till, without ſaying, his Laſt Mill, which J 


am ſure is ill in Jleading ; and the Court will not intend it to be 


his Laſt Mill, when tis not found to be ſo; like the Caſe, 


1 Cro. 392. Where a Man was found by ſpecial Uerdix, to be 


unicum filium, pet he ſhould not be intended to be Heir. 

2. This ſubſequent Mill, that is found, is his compleat Till, 
but a latter compleat Till muſt be a Revocation ; fo2 if it be 
conſiſtent with the konne, tis _— part of his Cum, and then 


cannot 


92 


md. 


3 Mod. 209, 
Par). Caſes 
146. 


Dſurious 


Contract. 


it ſhouſd come on the other Part, to ſhew 


Obj. 3 Cro. 721. Anſw. That doth not affect our Caſe, no: 
x Cro. 73. fo there the latter and koꝛmer make but one Mill, 
and then the latter is only a Codicil ; if ſeveral Legacies be gi⸗ 
ven in a fonmer CUill, and two oz thzce- of them omitted in the 
latter, yet this is a Revocation, tho' they are conſiſtent, Go- 
dolph. 448 01 43. | 
he enabling Statute of 32 H. 8. requires the Diſpoſition to 
be by the Deviſoz's Laſt Mill, that is, the Laſt that a Ban 
makes; but here Be. Noſworthy, the Leſſes, claims not by the 
Laſt Mill, fog the Jury have found, quod condidit aliud Teſta- 
mentum. And 34 H.8. which is a Statute of Explanation, hath 
the lame (lows, viz. Laſt Tit! : And in a Statute of Erpla- 
nation, the Court will not vary from the Letter; fo2 tis a 
Rule, that no Expoſition muſt be allowed upon a Statute, that 
explains a fonner Statute, which varies from the Letter, foz 
that would be Expoſition upon Expoſition. 
Here the Defendant being a Stranger to the ſecond Mill, tis 


(ufficieut fo2 him to ſhew that there is a latter Mill, faz we have 


not this L aff Mill, but it is in the Hands of the Execatoz, and 
that it is not contra- 
diozp to the founer. 


| Nothing ought to be intended 02 pꝛetumed againſt an Heir ; a 
DENY in Poſſeſſion, Vide 3 Cro. Coward and Marſham. 
15 H. 7. 16. 


But Trin. 5 W. Judgment was faz the Defendant, which was 
afterwards affirm in the Houſe of Lozds. | 


Maſon verſus Fulwood. 


TY Cafe, it ſeems, was on a Contra fo2 Payment of 
the Pzincipal Boney, and a Dum fo2 the Fozbearance of 
it, above the common Juatereft, after thice Bonths, if J. S. 
ſhould ſo long live ; dut if J. S. died within thee Months, that 


then the whole ſhould be loſt. And whether this Contra# was 


tfurious, was the Queſtion. 


Yclv. 47. 
Cro. Jac. 33. 


It was agreed on the one Side, that the Contraft is uſurfous 
where the Loſs of the Interest is only ventur d; otherwiſe 


where the Loſs of the Pzincipal is alſo in Danger. 2 Roll. Rep. 
Mod. 397. 2 Cro. 507. 3 Cro. 643. 5 Co. 69. b. Bur- 
. | ton's 


77, 79. 
7 


— 
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tons Caſe. But ſuppoſing the Contract to be ulurious, that 

will not affect Maſon, who is a third Perſon, and not p2ivp to 

it, and ſo is Mod. 752. in which Caſe there is a Difference 
made between the Statutes of Uſury and Simony. 

Pemberton contra. A. agrees with B. that fo; the Loan of 30 l. 
he will pay him 61. per Month, after thxee Months; and if he 
dies within the three Bonths, the Whole wall be loſt ; this is 
after the Rate of 4o}. per Cent. which being great [I20fit and 
ſmall Hazard, ik it ſhould not be Uſury, the Statute would be 
intirely evaded and render d ineffeftual. b 88 5 : 

Obj. Burton's Caſe. Anſw. That Caſe is not to the Pur- 
poſe, foz it depended on another. Reaſon, fox there the Defen- 
dant might have paid the Money within ſuch a Time, and be- 
_ feated the Plaintiff of bis Pont; but having flip'd that Adban- 
tage, be ſhould not adoid it afterwards. 


Obj 2 Roll. Rep. 45, 48. Anſw. Thoſe are Bottomry Bonds, 
which are allowed fo2 the Benefit of Trade, and allo there the 
Hazard of the Seas ts very great. 

Obj. Pere the Pꝛincipal is in Danger, if the Party dies with- 
in tee Bonths, Anſw. So it is if it ſhould be on the Death 
of twenty Yen, 0} if it had been taz a Week oz a Dap. 

C. J. Tremain's Caſe. 2 Cro. 507. is firong againſt Pember- 
ton, aud there are ſeveral Caſes, where the Conſtrucion to make 
it not Uſury tends to great Charity in ſupplying the peſent 
Neccflitp of ſome People, who have only Reverſions o2 Offices, 


&c. which is as good a Reaſon as the Advancement of Trade. 
Vide poſt. Maſon and Abdy. 


* 


Born verſus Jackſon. 


A Pohibition was granted on a Libel, fo: Shutting up and Probibicion 
Locking a Chapel that belong'd to an Alms-houſe, where — — 

101. a Pear was granted to the Parſon fo2 Reading Pꝛapers; 

koꝛ the Parſon may have an Action on the Caſe fo2 the temporal 

Loſs, fo; he loſeth the 101. if he doth not read, and he cant 

read, &c. where the Chapel is lock d up. | 


* Hyley verſus Hyley. 
A Man having thꝛee G2zandſons, Peter, John, and Charles, ; Mod. 226. 
by his Laſt Will gave 10001. to Peter; and to mp Gzand- Where» Re- 
ſon John, and his Heirs, all that my 2Banſion-houſe and Apput- Per pak by 
tenances; and to Charles in like Banner another Houſe, and Deviſc of 
made them thee his Executoꝛs, and gave em all the reſt and re- pas 


maining Part of my Eſtate to be equally divided, and all Bonds, etc 


Mopꝛt⸗ 


—_ * —— 
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Moꝛtgages, &c. except what was deviſed to Peter, John, and 
Charles, and their Heirs ; and if any of my Erccuto2s die with- 
out Jſue, his Part to be cqually divided between the two Sur- 
vivozs, and their Heirs. Now the Queſtion on a Speciai Ucrdit 
was, lhcther by the Clauſe all the remaining Part to be equal- 


ly divided, except (ut ante) the Kieverſion of the Yanfion-houſe 
paſſed, 02 not, if not, pro Quer'; otherwiſe fo2 the Defendant, 


That the Reverſion paſſed. Hob. 32. 1 Cro. 369. 2 Cro. 157. 
3 Cro. 742. 6 Co. 17. and the Rule there, that Eſtate and 
Lands are convertible Terms, and altho it is not ſuffictent to 
paſs the Reverſion without moze Toꝛds, pet the Exception at- 
terwards puts it out of Diſpute... 

Holt contra, becauſe he had other Lands. 
That theſe Mods [| reſt and remaining Part of my Eſtate] 
goes to the Lands and Remainder alſo. Aleyn 28. Wheeler's 
Cale is ſtrong, that the Exception aftetwards is not reſtrained 
to the laſt Moꝛds. | 
x Powell J. That the Exception extends only to the Eſtate 

ven. 

C. ]. and Holloway contra. That it extends to both. 

Allibon. That nothing was intended to come in Oiltributſon, 
which came not to them in Parts. 1 

Judgment pro Quer. 


| 
1 
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Powel reccived their Quietus's ; and in their Plates ed, d, &c. 
were put Powell and Baldock, and Sit Richard Al- 
liboo dying, his Place was filled by Serjeant 


Stringer. 


M == In this laſt Tlacation Holloway and Judges te- | 


Croket verſus Daniel. 


Rro2 in C. B. bzought by ſeveral Defendants. The Defen- Summons 
dant in Erroz pleads the Releaſe of one of the Plaintiffs Sve. 
only, to which Plea there was a Demurrer, there being no 
Summons and Severance. 
Pollexfen. This is a good Bar againſt the Releaſo2, but not 
Againſt the others, and therefoze there ought to be a Summons 


and Severance. 2 Cro. 116. Blunts Caſe ;z and fo? that Reaſon 
Judgment was reverſed, , + Jaw 


Rex werſus Lenthall - al. 


N Office was found and return d here on a Commiſſon out Marſhal of 
of Chancery, that Lenthall had granted to Norris, and 3R-*ppoiors 
other Perſons unknown, the Office of Yarſhal of the King's who permits 
Bench, &c. Norris neglected to intermeddle with the Office. Eſcapes. &c. 
Lenthall officiates, and afterwards puts in Cooling fo; Life, Mod. 143. 
Cooling ſuffers voluntary Eſcapes; it is likewiſe found, that 


Cooling 
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Cooling was inſufficient, then the Office is granted to Glover fo2 
Life, who ſuffers ſeveral voluntary Eſcapes, wherefoze the Office 
was ſeiſed into the King's Hands. | 

Lenthall traverſeth this Jnquiſition and pleads, That he was 


ſeized in Fee of this Office, and conveyed to Norris, 9“ Augul- 


ti, and that 10 Auguſt, the Truſtees ſealed another Deed, where- 
by twas declared, that this Office was in Truft fo2 Lenthall fo; 
Life, and afterwards fo2 his TUife's Jointure, &c. and that he 


by their Conſent executed the Office quorum pretextu, he was 


Prærogative. 


Fogg s Caſe. 11 Co. 3. Hob. 153. 1 Cro. 587. Jones 463. 
| I | 


Tenant at TUill; and he pleads further, That the Eſcapes were 
not voluntary, on which Iſſue was joined, and there was a De⸗ 
murrer to the Reſidue. 

Norris pleaded the Conveyance as befoze, and alſo the Oced of 
Truſt quorum pretextu, Lenthall continued the Poſſeſſion by 
Cooling and Glover, his Deputies, &c. to which there was a 
Demurrer. jp 5 

Glover pleaded his Poſſeſſion, and did not ſet fozth how he 


came in, and there was a Oemurrer to that Plea. 


Nota, It was agreed by the Counſel on both Sides, that the 
King, by his Pꝛerogatibe, had his Election, either to try the 
Tſſue o2 Demurrer firſt, at his Pleaſure ; alſo where a Demurrer 
is joined in Chancery, without any Iſſue in Fact, there the De⸗ 
murrer ſhall be tried in Chancery ; otherwiſe of a Oemurrer and 
Tſſue in the ſame Caſe, fo2 there the Iſſue being to be tried in 
B. R. dꝛa ws to it the whole Recozd, as in this Caſe. 2 Saund. 23. 
Jefferſon's Caſe. 


The Queſtion was, Whether, on the whole Reco, there 


ought to be an amoveas manum, 02 not? 


Pollexfen and Somers fo the Ring. : 
1. As to Norriss Plea, it doth not confeſs and avoid, no2 


traverſe and deny the Batters charged, and therefoze ill. Stam. 


624. 2 Leon. 102, 103. 3 Leon. 105. Vaugh. 61. 
Che Deed of Truſt is no Anſwer, fo2 it may be made by Co- 
vin in Deceipt of the Court, and to the Prejudice of the Sub- 


ets by Reaſon of the Jnſufficiency of the Barſhal, and it is ſo 


found by the Jnquiſition. TY 

That the Plea is not direct and poſitive, but the quorum pre- 
textu only argumentative, and is no Anſwer to the Eſcapes, and 
altho' Lenthall traverſeth the Eſcapes, yet Norris being a Stran⸗ 


ger, ſhall not be aided by it, but each Defendant ought to ſtand 


on his own Plea. 


This Office is not grantable in Truſt, becauſe tis a perſonal 
Inheritance, and a Thing which lieth in grant. Jones 128. 
Willowby's Caſe; Pollexfen ſaid, that a Truſt is of no Account 
in Law. 1 Co. rar. | 

Admitting the Truſts good, pet the Gzant is void, becauſe 
'twas without the Notice of the Court. 9 Co. 97. b. 18 E. 4. 7. 


The 
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The Office can't be granted at TUill, without Deed. 1 Leon. 
219. and therefoze the Pleading quorum pretextu, ts ill. 

Here is no profert in Cur', &c. Dy. 277. 1 Hl. 7.14. 1 Cro. 
143. which is Matter of Subſtance, 8 Co. 94. Yelv. 201. 
1 Cro. 143. that a Gzant at Mill of this Office, is inconve⸗ * at 
nient, becauſe it makes the Ozantee careleſs and cozrupt in his roy gs 
Office, and diſcharges the Szantoz of Elcapes, and therefoze it 
is ill. 9 Co. 97. Hob. 10, &c. 

Obj. Per Holt. The Office of Marſhal was never granted 
fo Pears, but only in Fee, fo2 Like oz at Till. 19 H. 6. 34. 

Anſw. That was only a ſudden Opinion. Vide 1 Cro. 585. | 

Admitting a G2ant at Mill good, pet here is only Evidence 
of an Eſtate at Mill, but the Pleading ought to be quod admi- 
ſit,, &c. to hold at Mill, &c. an Agreement without Occd may 

make a Tenant at Will of Lands, but not of an Dice. Inſt. 85. 
1 Leon. 219. 3 Cro. 671. Godb. 64. 

Admitting allo an Eſtate at Cill here, yet it was determin'd 
befoze the Jnquiſition, fo: when a Tenant at Mili doth any 
Thing inconſiſtent with the Mature of his Eſtate, that amounts 
to a Determination of it. Inſt. 57. a. Litt. Se. 71. that a Gant 
fo2 Life by Tenant at Till is a Determination of his Eſtate. 
Vaugh. 181. Plow. 3741. Dav. 35. Jones 281. 39 H. 6. 34. b. the 5 
Duke of Norfolk's Caſe. 

11 at Mill can't determine his Eſtate juſt before the 
ent-Day 

Anſw. Jn our Caſe no third Perſon is hurt by it, and there- 
foze the Caſes are not alike. 

Admitting alſo that it is a good Eſtate at Mill, pet it ap- Deputy. 
pears there was no Execution of the Dffice, foz a Tenant at 
ogy make no Deputy. Vaugh. 181. Plow. 379. Dav. 35. 

. 
Obj. That a Sheriff may make a Deputy, 
Anſw. Hob. fo. 12. Norton's Cale. 


As to the Cauſes of Foxfeiture. 
1. The Superio? in Reverſion ought to anſwer fo2 the Eſcapes Forfeiture, 
of his Gzantee Glover (02 Plummer) and Whitchot in B. R. a- 
grees, Stat. W. 2. c. 11. Mag. Char. 382. 9 Co. 38. of a Otan- 
tee fo? Life. Dy. 278. 11 E. 2. 34. Hall and Whitchcot. Mich, 


28 Car. 2. Rot, 396. B. R. Lit. Sect. 368. of a Condition in Law. 
8 Co. 44. Inſt. 233. 7 Co. 34. 


2. Cauſe of Foxfeiture is the Non-uſer, becauſe Norris ne- 
glected to execute it, being a publick Office. Litt. 233. laſt. 133. 
11 Ed. 4. 1. Dyer 198. 9 Co. 58, 95. 1 Cro. 56. Sid. 81. Poph. 
181. 3 Cro. 384. Ryley's Caſe, p. 387. Dy. 151. Keilw. 195, 
196. Here the Non-uſer by Norris fo2 ſeveral Pears was noto- 


rious. 
9 3. The 
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3. The ſeveral voluntary Eſcapes are a Foxfeiture. 11 Ed. 
4. 1. b. Poph. 118. Mo. 76. 3 Cro. 384. Ryleys P. P. 187. 
Dy 151. Keilw. 195, 196. 9 Co. 50. and Sit George Reynel s 
Cale. | 

Several negligent Eſcapes are a Fozfeiture. 1 Cro. 491. 

as to Lenthall's Plea, and the Demurrer thereto: The Plea 
is ill, becauſe it makes no Title to the Office, and therefoze it 
cannot traverſe the Title found koz the King. Hob. 162, 164. 
Colt and Glover's Caſe. 37 Afi. pl. 11. Br. Abr. 48. Fitz. Abr. 
Tit. Livery 34. and Traverſe 5. Vaugh. 64. 2 Inſt. 695. Staundf. 
Prær. 62, 64. 2 Leon. 23, 123, 202. 3 Leon. 185. 


That the Deed of a Thing, that can't paſs without Deed, 


ought to be ſhewn to the Court. Dy. 277. 1 Hl. 7. 12. 1 Cro. 


143. 10 Co. 94. Yelv. 201. Hob. 233. Herns Caſe, a good 


Rule laid down there. 


Holt and Winnington fo? the Defendants made two Points. 


1. Of what Conſequence 1.enthall's Alignment to Norris, &c. 
was, without Notice given to the Court, 


2. I the Eſcapes make a Foxfeiture. 
The firſt may be ſubdivided into four Points, 


r. What Eſtate Lenthall had after the Aſſignment. 
2. It Lenthall had thereby fozfeited his Intereſt. 
3. Whether Lenthall had Power to make a Deny. 

4. N Notice to the Court was neceſſary on the Aſſignment, 


&c. 


1. When Lenthall had aſſigned his Office, he became Tenant 


at TUiil, fo2 he had the Poſſeſion by the Agreement of the Truſ- 


tees, and as to that there is no Difference between an Office 
and Lands, as hath been objeted. | 

Obj. Jones 128. That the Truſt is vaid. Anſw. The Reaſon 
of that Caſe was, becauſe the Dffice was in OGzand Serjeanty ; 
but our Dffice is mantkeſtly altenable, and therefoze the Office is 
grantable at Will. Vide 9 Co. 97. expzefly, and our Caſe of a 
Truff ts ſtronger. Vide Godb. 64. that an Action lies fo2 Non- 
perfozmance of a Truſt. 


Od. That the Eſtate at Will is not granted here by Dee, 


noꝛ the Deed ſet fozth in Pleading. TA 

Anſw. Jt is thewn by the Pleading, 1 Leon. 136. that the 
Agreement was a Leaſe at Mill. Hoh. 35. 
_ 2. The Gant by Lenthall to Cooling fo2 Life was not any 
Determination of the i (as was objecten) fo2 the Grant is 


void, and therekoze it doth not amount to a Determination, 
| | 2 Co. 


2 | 
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2 Co. 55. (2 Cro. 51.) and as to Inſt. 571. the Caſes cited in the 
Margin do not warrant Cokes Opinton there; however, admit: 
ting that the Till is thereby determined, pet the Eſtate of the 
Truſtees ſhall not be dctermin'd without Notice, which is not 
pleaded in this Caſe. Yelv. 73. Carpenter's Caſe. 


That an Eſtate at Till ſhall not be determin d againſt the 


Til of the Lefſo2, 1 Cro. 304. Blunden's Caſe. 
That Lenthall was afterwards allowed to continue in Poſſeſ- 
ſion, accowing to the Truſt, &c. 2 Cro. 659. Powſly's Caſe. 

Altho the Act of a Tenant at Mill may ſubject the Superto? 
to an Ackion, pet tis unreaſonable that it ſhould amount to a 
Forfeiture. 

3. As to the Making of a Deputy.. There is a Difference 
between Offices judicial (who can't, without a ſpectal Clauſe in 
the Gzant,) and miniſterial; and there is alſo a Difference be: 
tween ſuch Dffice miniſterial, where ft can be only executed by 
the Gzantee, and is to be done only to the Perſon of the Gzan- 
toꝛ; there a Deputy can't be made without a ſpecial Clauſe, but 
if it be of ſuch a Nature, as it ought of Neceſſity to be executed 
by ſeveral, there it is otherwiſe. Inſt. 107. Perk. 100, 101. 
Mo. 845. 3 Bul. 77. 1 Roll. 274. Phelps g Caſe, a ſtrong Caſe, 
that a Conſtable may make a Deputy, and a Sheriff may make 
his Under-Sheriff, without the Clauſe per ſufficientem Deputat 
ſuum, and there is no Neceſſity of Pleading the Deed of De- 


putation, fo2 that belongs to the Deputy. Dy. 174. pl. 19. 278. 


3 Leon. 99. 1 Leon. 146. 3 Cro. 173. And a Deputation need 
not be pleaded by Deed, becauſe he Claims no Intereſt. 2 H. 8. 
33 . 5 3 

Obj. 9 Co. Shrewsbury s Caſe. Anſw. The Book of Brook 
there cited was admitted, but the Matter thereof was not deba- 
ted; and in 3 Cro. 69. the Opinion of Gawdy is, that it is not 
neceſſary, and 9 Co. Reinel's Caſe, no ſuch Exception was taken; 


Deputy. 


and in the Serjeant at arms 's Caſe there cited, the Deputation 


is not pleaded by Deed. 


Obj. Jones 281. Anſw. Jt was not reſolved there, that he 
could not make a Deputy. 


Obj. 39 H. 6. That the Duke of Norfolk could not make a 


Deputy. 
_ Anſw. The Duke there was only Tenant in Tal. 
4. Notice to the Court of the Aſſignment is not neceflary, fo2 
tis contrary to the Purity of an Eſtate in Fee-ſimple, to be ſa 
tied up, (tho' it was not ſo reſpeffully done); The Altenation of 
the King's Tenant, without Licence, is no Fozkeiture. 2 Inſt. 55. 
7 E. 3. 57. 30 H. 6. 32. 18 & 19 Car. 2. Dennis and Lovell's 
Caſe in the Erchequer. ; 5 
Admitting, that after the clandeſtine Szant, Lenthall conti- 
nued the Officer to the Court. 3 Co. Walker's Caſe, between 
| | _ 6 


Notice. 
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Loꝛd and Tenant, that the Office is not changed, tho the Eſtate 
18; and therefoze tis not neceſſary to acquaint the Court, be- 
cauſe tis done in an Inſtant. 

2. As to the Eſcapes. The Eſcapes ſufferd by Lenthall do 
not affect the Inheritance, and are anſwer'd by his Plca; an 
Eſcape is the Tozt of him in Poſſeſllon only. 2 Cro. 17. Lady 


Ruſlel's Caſe. 


Bond to the 

Arbitrator to 
ſubmit co his 
Award, good. 


1 Show. 165, 
Three Bai- 
liffs, one an 


Infant, all ap- 


pear by At» 
TOrney, 


It Leſſee fo: Years makes a Feoffment, it is a Foxfeiture ; 
otherwiſe if he makes a Leaſe at ul, and the Tenant at Til 
— a Feoffment, &c. 39 H. 5. Duke of Norfolk's Caſe re- 
| [veD, 

Obj. That if it is not a Fozfeiture, there will be no other 
Remedy. 

Anſw. pe ought to be indided and convicted, and the Office 
ſeiſed, and then he, who hath the Inheritance, ought to come in 
Paſch. 25 Car. 2, Dame Broughton's Caſe, in Hale's Time, the 
wag indicted fo2 Oppꝛeſlon, being the Keeper of the Gate-houſe, 
aud ſhe was fined, and the Office ſeiſed, and the Office was.af- 
terwards delivered to them, who had the Inheritance. 

Lenthall being Tenant at Mill, may well faltfy this Dffice, 


and here all valuntory Eſcapes are travers d, and negligent 


Eſcapes do not amount to a Foxfeiture. 
Obj. Pex Somers. That ſeveral negligent Eſcapes do make a 
Foxfeiture. Negatur, Becauſe, in the Cale of Rebels oz Fire, 
there way be ſeveral Efcapes, yet the Marchal wall not be an- 
ſwerable. 33 H. 6. 1. 5 E. 4. 27. Dy.66. (5) and the Negligence 


. ought to be ſhewn ſpecially, &. 


Obj. That it is not pleaded, that there was a Leaſe at Till. 

Anſw. 'Tis allow d, where a Ban is to hew a Thing by ſpe⸗ 
cial Batter, he may plead it as it is, and leude the Conſtructon 
thereof to the Court. Adjournatur. 


 Owdy and Gibbons. 


A Bond is given to J. S. to ſtand to his Award, by the Par: 
ties in Difference being J. Di and I R. aud adjudged 
good by the Court, tho' 'twas objected, that the Referree: would 
_ an unreaſonable Award to entitls himſcif to the Penalty of 


Cone and Bowls, 


Dee ailiffs (in Replevin) abow fo: Damage-feſant. in 
Right of a Low, two of em are of Age, and the other not, 


and then ali appear by Atfomey. 
I | Holt. 
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Holt. This is Erroz and doth not differ from the Cale of 
Crecuto!s. 2 Saund. 312. 3 Cro. 78. Earl of Rutland 's Caſe. 

Turner Junior contra. Exetutoꝛs ate as one Perſon in Law; 
but otherwiſe in this Caſe. Bridg, 73. But it was anſwerd by 


the Court, that it was lately adjudged contrary in Scaccario. 
Adjournatur. 


tle but to part of a Houſe, he may well declare fo? the TUhole 
in an Ejectment, and the Jury ought to find ſuch Part, oz ſo 


many Foot of the Houſe, and he ſhall have Judgment and Erc- 
cution accowingly. Sec the next Page. 


Per Pollexfen (und not denied per Cur). If a Man hath Ti⸗ Title to rt 


declare 


all. 
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Anno 1 Willielmi & Mariæ Regis & 
Regina, in B. R. 


Rex werſus Lord Macclesfield. 


« HE common Erroꝛ was aſlign d to reverſe an Out. 
lawzy againſt the Defendant fo2 a Misdemeanoꝛ, and 
it was therefoze reverſed; but another Exception of 
bis Puvilege of Peerage was not debated. 


Outlawry of 
a Peer rever- 
fed. DE, 


Coſts for Per Holt C. J. Jn Ejectment the Rule of this Court is, 

Reben. in That the Leſſo2 of the Plaintiff ſhall pay the Coſts tar'd fo2 not 

heren. going on to Trial, altho' by the general Rules of the Law, in 
other Caſes, he who bzings the Aﬀton ought to pay em. 


Mandamus A Ton- Clerk of Northampton refuſed to deliver ſeveral 
co deliver Books, which bcelongd to the Cozpozation, and a Mandamus 


Corporation- 


ws a was moved fo2 to compel him to deliver them: And firſt, the 
Recozder ſaid, he knew a Mandamus granted to reſtoze a Pace, 
but did not mention the Cale, oꝛ the Pear; but the Court did 
not remember it, and it was adjourn d to ſee Pꝛecedents. 


Affdevit of Affidavit of the Delivery of a Copy of a Declaration in Ejet- 
Foſt-mon.cr. ment to A. and B. Tenants in Poſſeſſion of the Pꝛemiſſes, oz of 
or Part. Part thereof, ruled, that there ſhould be Judgment fo2 ſo much as 


was in their Poſſeſſion. Vide pag. 10. 


I Rex 
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Rex verſus Colbert. 


A Ower made by the Juſtices of Peace was quach d. Octer 
1. Becauſe it was made on an Aidavit bzought to them, m d. 

without the Examination of any UUitneſſes, 2. Becauſe the 

Defendant was onder d to pap 61. a Sum in groſs, foz the 

cn that the Pariſh had been at, &c. without ſhewing how, 

oz faz what. 


A Bond to ſtand to the Award of A. and B. ita quod, it be Time co A. 
made ante prim' diem prox Termini (the next Term being Hil- g ſlipp d 
lary-Term, which was diſcontinued) but befaze Hillary-Term, the 
Arbitratozs ſaid, they could not make any Award, but after- 
wards, the firſt Day of Hillary-Term, they were perſwaded by 
the Attozney, that they had Time till the firſt Day of this me⸗ 
ſent Term, and thep accozdingly mane an Award. But per 
Cur, Jt is not Binding, fo2 the Authozity of the Arbitratozs 
was deter min d. Et per Holt, Hillary-Term was a Term, tho' 
it was not held; and the Intent of the Parties was, that the 
Award ſhould be made befoze that Time, foz they could not foze- 
ſee that the Term would be diſcontinued. 2 


Obryan and Ram. 


Rro2 out of Ireland, where there was a . againſt g 3 Mod. 186. 
Feme ſole, who married; a Scire Facias (ſued againſt the —＋ the 

Husband and Mike, and Judgment againſt them on two Nichils, Hausband f. 
The Mike dies, a ſecond Scire Facias is awarded againſt the 4 
Þugband, and Judgment thereupon againſt him, and Execution jadgment a. 
_ awarded; the Queſtion is, if the husband is chargeable. ainſt her, 
This Cale was argued laſt Pear by Pollexfen and Finch fog Dum ſol. 
gy! y res in Ertoz, and by Holt and Keeble fo2 the Defendant, 
_ ITO UTUuer, | | | 2 
It is agreed, that if a Feme ſole is indebted by Bond, and 
takes a husband, and an Aﬀipn is bought, and Judgment had 
again the Þughand and Wife, that this ſhall bind the Pusband, 
after the Death of the Wife, 
That Debts az Choſes in Action of the (Wife, call go to the 
Adminiſtratoz, and not to the pusband, but as Adminictratoꝛ. 
Mo. 453. 1 Cro. 308. =? 

Jt is admitted, That a Debt owing by the Wife wall not 
charge the HÞugband after the Death of the Mike. Roll. 351. and 
then the firſt Judgment again the Wife, dum ſola, ſhall not 
charge the husband; and then the ſole Queſtion is, _—_ 

the 
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the ſecond Judgment in the Scire Facias againſt the husband and 
Nike, ſhall charge the Husband ? It ſhall. 

Obj. Per Holt N. B. 122. G. Anſw. The Judgment in the An. 
nuity charges the Succeſſoꝛ there, and not the Judgment in the 
Scire Facias. 85 

Obj. 2 Leon. 14. Anſw. There Debt lies on the Recogni- 
Jance, and 4 Leon. 186. requires the ſame Anſwer : Te have no 
erpeſs Authozities in Point, but only Reaſons. 

1. The Nature of a Scire Facias is to be conſider'd on the 
Stat. W. 2. c. 45. 2 Inſt. 469. the Pꝛoceedings on a Scire Facias 
ſhew the ſame Thing, fo2 they recite the fozmer Judgment, and 


' conclude juxta vim, &c. Recuperationis præd. A ccire Facias is 


not an O2iginal, but a judicial Writ, and therefoze can't extend 


the Judgment further than the fozmer Judgment. 


a CUrit of Erro; ſuſpends a Scire Facias, and if the firſt Judg · 
ment be revers d thereby, the whole Pꝛoceedings on the Scire Fa- 


cias are gone. 1 Roll. 777. 8 Co. 143. (otherwiſe if Judgment 


be obtained in Debt on the firſt Judgment.) 


Judgment can't be given againſt a Man without an Appear⸗ 
ance, but two Nichils don't make an Appearance. | 

The Statute W. 2. which' gives a Scire Facias, doth not er- 
tend to give a Scire Facias on a Judgment in a Scire Facias. | 

Jn our Caſe the IMoꝛds of the laſt Scire Facias are ſecundum 


formam Recuperationis & adjudicationis, and the Statute don't 


warrant ſuch Fo2m of. a Scire Facias. 
That it is impoſſible to have ſuch a Recovery as they ſue foz, 
to charge the Þusband, fo? the firſt Judgment bound the Lands 
and Choſes in Action of the Mike only, and the Adminiſtratoz of 
the Mike map bzing Erro2 to reverſe the firſt Judgment, and 
ſhall be reſtozed, and therefoze the Þugband is not chargeable. 
Holt fo2 the Defendant. . 
It is admitted on the other Side, that a Judgment on a Bond 


enter d into by the Mike, againſt Husband and Mike, in the 


Life-time of the Mike, ſhall bind the Pusband after the Death of 

the Mike, and there is no Difference between that Cale and 
ours. Fitz. N. B. 120. The Statute of W. 2. gives a Scire Fa- 
cias in Lieu of an Action of Debt, which was intended fo2 the Ad- 
vantage of the Party, which will not be ſo, if the Husband ſhall 
not be chargeable; the Award of Execution againſt the husband 


 - and Wife is a Recovery, and it now becomes a joint Debt. 


Jn Debt againſt an Erecuto?, if a Devaſtavit is return'd, and 
Judgment thereon de bonis propr', it alters the Debt. Mo. 299. 
3 Cro. 216. A. marries an Executrix, who had waſted, &c. ik 


| the Wife dies, the Husband ſhall not be charged afterwards. 


1 Cro. 519, 603. 1 Sid. 337. | 
That Debt is not maintainable againſt the Husband on this A- 


- wardof Execution, Fitz. N. B. 122.E. 2 Leon, 14. 4 Leon. 186. 


7 Finch 
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Finch pro Quer', denied that a Scire Facias came in Lieu of an 
Action ok Debt, fo2 it might happen that the Party might here 
by be in a wozſe Condition than if he had brought an Aﬀfon of 
Debt, fo2 no Bail lies in a Scire Facias, otherwiſe in Debt; 
The Caſe of an Executo2 on a Devaſtavit is not parallel, 
fo2 there he is chargeable fo; his perſonal Tozt, but the Hul 
band in this Caſe only fo2 Confozmitp. 
Keble pro Defendente. 
That a Scire Facias is a nem Action. 49 E. 3. 29. b. Fitz, Nat. 
Br. 128. 3 Cro. 844. 2 Inſt. 407, 472. Bro. Scire Facias 146. 
1. . 5 0 
A neieale of all Actions, is a good Releaſe of a Scire Facias. 
Litt. Se&. 505. Inſt. 193. Hutt. 37. 
Jt is a new Judgment, and is as diſtinck as Debt on the 
ſame Judgment would be. 43 E. 3 2. b. and the Objection of the 
Relation to the fozmer Judgment is the ſame in Caſe of 
Debt upon it, &c. and as to 8 Co. 43. that ought to be under- 
ſtood where there were the lame Parties to the Oꝛiginal and to 
the Scire Facias, but there are other Parties in our Caſe; and 
the ſame Dbjetion holds Place in the Caſe of Debt on the fir 
Judgment, Vid. Dy. 214. (47) Raſt. Entr. 193, Br. Judic. 55. 
27 E. 4. 4. b. pl. 3. 2 Leon. 4. or 14. 
Foz Caſes taken by the Equity of the Statute W. 2. Br'ia 
| Jadic' 237. Moyle's Entr. 48. 1 Leon. 284. Godb. 96. 1 Cro. 
208. Jones 248. the ſame on Judgment in Debt. 
Paſch. 23 Car. 2. B. R. Pain and Minſhull. Bro. 182. Fitz. Nat. 
Br. 121. C. a Difference there. 9 E. 4. 24. b. pl. 32. Mod. 179. 
3 Cro. 844. Herns pl. 299. Pl. Rediv. 224. 1 Sid. 257. - 
And now this Term Judgment was affirm'y, Niſi, &c. Vide Poſt, 


Treby moved fo2 a Mandamus to ſwear in a Clerk of the Pa- Mandamus 


: | ſwear a 
rich of St. Dunſtan, who was elected accoding to the Cuſtom, þ,,;9;*c1.4. 
and it was granted him. Mn 8 


Garret and Dandy. 


Ebt on Bond. The Condition was fo2 Payment of Mo- Stat 3 J.. 
ney and Perfozmance of Covenants. Judgment therc- © * * 
upon, on which Erro was bꝛought; and it was ruled, that it 
is not within the Statute 2 Jac. c. 8. which requires Bail to be 
put in in Caſes of Debt oz Contract. Vide 2 Bul. 53, 54. 2 Ke- 
ble 131, 234. 


Motion fo2 a Pꝛohibltion, becauſe the Party is cited out of No Prohibi. | 
his Dioceſs ; but it being after Plea pleaded, per Dolben, it is 2 for ci 
too late; and ſo it was adjudged in the Caſe of Vanacre and the Dioceſs 

P Spleen, after Ples. 


—_— 
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6Med.3;:. Spleen, in Hale's Time, in which Caſe J was Counſel. And it 


Rule to ſtay 
Coſts paid. 


Habeas Cor. 


pus. 
Bail for Bur- 


S. C1 Show. 


 Scire Facias 
by Admini- 


bonis non. 


being moved afterwards, 'Lo2d C. J. North allowed the Caſe of 
Vanacre and Spleen, to be good Law. | 

Holt C. J. ſald, 'twas reaſonable that it ſhould be good Lam, 
but he doubted of it. 

The Counſel urged, that the Wlozds mentioned in the Libel 
were not ſpoke within the Diocels, c. 

The Court anſwered, the Jurisdition is not local, as to the 
Cauſe of Aﬀion, but as to the Reſidency of the Perſon ; and if 
the Perſon lives within the Diocels, tis no Batter where the 
Mozds were ſpoke. 


Tredway and Harbert. 
A Motion was made to ſtay the Trial of an Ejetment at Bar, 
till the {Iayment of Coſts of a fozmer Trial in Ejectment 
in CB. (Note, Twas not between the ſame Perſons, fo? there 
was another Leſſoz:. ) 

Dolben J. The Rule of ſtaying a Trial fo2 Non payment of 
Coſts at firſt was in the ſame Court, where the fozmer Trial 
was; but now the Rule is extended to other Courts, and fozaſ- 
much as it appears in this Caſe to be on the ſame Title, it is 
reaſonable to grant the Motion. Holt, we cant take Notice 
that it is on the ſame Title. Dolben, Jt appears by Affidavit; 
Holt, admitting it to be the ſame Title, yet here is another Per- 
ſon, (viz an Heir oz a Devilee) who is not liable to pay the 
Colts of the fozmer action; and it was agreed, that, where the 
Leſſo2 makes a new Leſſee in the ſecond Ackſon, that ſhall not a- 
void the Payment of Coſts, Adjournatur. | 


Dn Motion fo? a Habeas Corpus, the C. J. took Occaſion to 
blame the Country Juſtices of the Peace, fo2 taking on them to 
Ball foꝛ Burglary, &c. and ſaid he would ſend fo2 ſuch. 


Calvert verſus Prior. 


Cire Facias, by the Plaintiff as Adminiſtrato2 de Bonis non, 
and ſets foꝛth, that one Treminier, the Teſtatoz, recovered a 
Judgment againſt the Defendant (ſuch a Day and Pear) and al. 
ter made J. S. his Er:cuto?, and died, J. S. dies, not having ad- 
miniſtred, &c and Adminiſtration de bonis non, &c. was grant- 
ed to him. The Dekendant pleads, quod Executionem non quia 
dicit, that the ſaid Treminier made J. S. and J. D. his Executoꝛs, 
and that J. D. is pet alive, unde petit Judicium & quod breve 
xrxd. caſſetur: The Plaintiff replies, caſſari non quia dicit quod 
2 præd. 
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præd. Treminier, made J. S. his only p Executo:. Abſq; | hoc, that 
he made J. S. and ]. D. his Executozs, Et hoc petit quod inquira- 
tur per priam', to which the Oefendant demurs generally. 

It was objeted, That the Replication ought to conclude, Et 
hoc paratus eſt verificare, and not to the Country. 
But it was anſwer'd, that here is an erpzeſs Aſirmative and 
Negative; and altho' it be infozmal, it is good in Subſtance, and 
atded by the general Oemurrer. 

Another Queſtion was moved, Whether this be a Plea in Bar 
oz in Abatement (fo? tis ill in Bar)? 

Hole cited 36 H. 6. 18. that a. Plea which begins in Bar, and 
concludes in Abatement, is a Plea in Abatement, and vice verſa ; Mod 63,64. 
and if it ſhould not be ſo, yet the Plaintiff hath made it ſo, by * Mod. 214. 


replying caſſari non. Mo. 692. Onely's Caſe agrees: Wherefoze 
Judgment quod —— ouſter. 
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Procedendo lies of Courſe without Motion, fo2 not putting in Procedendo | 
of Bail. of Courts. 


Inter the Pariſh of Malden and Haverage in Eſſex. 


Ating a Man to the Poo? of the Pariſh is equivalent to Poow Rates. 
Notice in TUriting to the Church-wardens within the Sta- 
tute Jac. 2. fo2 they have taken Notice of him by Rating of 
him; and it would be miſchievous to expound the Statute lite- 
rally; fo2 the Statute recites (That whereas People uſed to 
conceal themſelves) here is no Concealment in this Caſe, 


Firzparrick verſus Robinſon. 


Ebt on Bond foz Perfoꝛmante of Covenants, one of which : Show. :. 
was, That one Price ſhould, befoze ſuch a Day, pay the =a 
Platntiff 1200 l. and that he ſhould render a juſt and true Account nants, ac- 
of all ſich P2ofits, Advantages, &c. as ſhould ariſe from ſuch unt, &c. 
an Office, between the 25th of March 85. and the 25th of March 
86. The Defendant pleads Perkozmance generally; Plaintiff 


replied, Quod non dedit verum & jaſtum Computum, Deken⸗ 
dant demurs. 


Thompſon pro Defendente. 


The Replication is double, fo2 he would habe ſaid, either that 
he had made no Account, 02 that he had made one, but it was 
not true and juſt; and he cited one Vere's Cale, « which be han 
a Repozt. 

Tremain pro Quer'. 

The Plea is ill, fo2 one of the Covenants being to be perform- 
ed by a Stranger, he ought to _ how he had perkoꝛmed it, _= 

not 
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not generally, 8c. (and of ſuch Opinion was Holt on the firſt 
Day) and then the Plaintiff ought to have Judgment, unlels it 
appears that he hath no Cauſe of Adion. 8 Co. Turner's Cale ; 
yet here the Replication is good, becauſe we have perſued the 
Moꝛds of the Covenant. Yelv. 39, 40. But per Cur, that is in 

a Dechnration and in an Aſſumpſit alſo. 

Dolben J. The Replication ſeems to be good, becauſe the 
Nature of the Caſe doth not admit of any other Manner of 
Pleading, eſpectally the Plaintiff being a Stranger to the 
Thing, of which the Account ought to be made. 3 
Holt, to maintain his Opinion, cited 2 R. 3. 17. a. Replica- 

tion adjudg d ill, tho after a Cerdif, becauſe it was not ſufficiently 

certain. Sty. 473, 476. Arnold's Caſe. Debt on Bond, to ac- 
count every Saturday Might; and the Breach aſſigned was, 
That he had not accounted on Saturday the 24th of July, yet 

Judgment was arreſted. 

At another Day Holt ſaid, that (verum & juſtum Debitum) 

is good Picading, and in Accompt Plene computavit is a good 

Iſſue, and the Caſe 2 Roll. 9. comes up to this Cale. 

Dolben agreed, and that the Caſe in Yelv. Hayward and 

Reeves is a ſtronger Caſe. a 


Judgment pro Quer“ 
Betts verſus Lowe. 


Bankruptey, YT, was ruled in this Caſe, that, in leaving a Man to be a 
how pleaded. J Bankrupt, it is ſufficient to ſay, that he became a Bankrupt, 
ad omnes Intentiones ſeparal' Statut', without ſetting foꝛth any 
particular Act of Bankruptcy, as Departure out of the King- 

dom, Taking Sanctuary, o: Keeping his Houfe, and Abſconding 

there; it was urged, that, in Pleading a Pan to be a Simoniſt, 

tis neceſſary to ſhew ſome particular ad of Simony: Holt a- 

' greed, becauſe that the Mod Simony is not in the Act, and 
2 tis neceſſary to ſhem, &c. to bing the Peron within 


Evans and Petifer. 


i Show. 3. [| Bincipal and Bail join in Erroz, it is ill per Cur, and 
pere s & thereupon the Writ was quaſh d, but they were directed to 
Principal and ing a CUrit of Ertoz, quod coram vobis reſidet, fo2 an erro- 
B. il join in NEOUS TTrit of Erra removes the Reco2d into B. R. and Hob. 72. 
Erler chem is good Law; fo2 no Writ of Erro2 coram vobis, lieth in the 
vobis, c. Exchequer⸗Chamber, becauſe the Tranſcript only is removed 
there. Vide Entr. 240, 241. 
| — Holt. 


| 
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Holt. In this Cale, where a Writ of Erro2 is abated, the 
Party cant have a new Writ, without pꝛaping it. 


The Warden of the Fleet's Caſe. 


T was ſaid, that he might detain a Pziſoner after a Habeas Coder de. 


Corpus ditected to him out of B. K. fo2 his Fees, but not fo? 
Chambcr-Rent, &c. 


Andrews verſus Sir Robert Cure. 


Byꝛougbt an Action of Debt on a Bond againſt B. in the London cal 
Court of the Sheriffs of London, C. is indebted to B. tone Atte 


by Bond; A. ſues out a Scire Facias againſt C. quare attach' non 
C. the Garnithee appears and imparls, and afterwards pleads, 
that the Bond made by B. to A. was made in ſuch a County, out 
of the Jurisdiction of the Sheriffs Court, which Plea was re- 


tains Priſo- 
ner. 


ment. 


fuſed, and a Pꝛohibition was moved fo? in B. R. on a Suggeſtion 


ok this Patter. 


Shower fo? the Pꝛohibition. 
There Part of the Cauſe of Action ariſeth within the general 


- Jurisdiction of B. R. and Part within a particular Jurtsdiction 


there, B. R. ſhall hold Plea. Hob. 15. 
Thompſon contra. 


Ik a Pꝛohibition ould be granted in this Caſe, it would de- 


ſtroy all foꝛeign Attachments, alſo the Sarniſhee can't ſap he 
doth not owe the Money in London, foz a Debt is a Debt in 


lives out of London, map be attached fo2 the Debt of another li⸗ 
ving in London, to 'whom he owes it. 


all Places, and the Cuſtom extends to it, and it is call d Fo- 
_ reign Attachment, becauſe the Debt of any Perſon, altho' he 


Holt Ch. J. The Garniſhee can't plead to the Jurisdiſtion af- Vide Poſt. 


ter an Imparlance, and thercfoze they have well refuſed the Plea 
to the Jurisdiction, fo2 an Imparlance is an Admiſſion of the *. 
risdition 2: And a eng was denied. 


Knight verſus Perry. 


was this, there were ſeveral Part⸗Owners of a Ship, the 
majoꝛ Part ſet the Ship out to Sea without the Conſent of the 


P2ohibition was pzay'd fo2 to the Admiralty. The Caſe Protibirioa 


to the Ad- 
miralty. 


reſt, (which they might well do) the others libell d in the Admt- 


ralty: Court, that the majo2 Part ſhould give Security by May 


of Stipulation, fo? the Return of the Ship; the Ship * 
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at Sea, and a Libel is againſt the Executoz of one of the Sti 
pulatozs on this Stipulation; and it was thereupon Decreed, 
that he ſhould pay, &c. 02 go to Gaol; and now a Pꝛohibition 
was moved fo2, becauſe it dont appear that the Erecuto? had 
Aﬀets : But Holt anſwer'd, that by their Law (to which Credit is 
to be given) an Executoz is liable; but per Cur, this Sttpula- 
tion being a Matter done on the Land, the Admiralty hath no- 
thing to do with it ; and altho it was urged, that it was the 
conſtant Courſe of the Admiralty, to p2oceed on ſuch Stipula- 
tions, yet that can't pꝛevail againit the Statute of H. 4. 

Obj. That there is no Kemedy at Common Law. Anſw. Per 
Ch. J. An Aion on the Cale lies. 

Eyre J. Altho' there ſhould be a Failure of Juſtice, pet we 
can't intitle the Admiralty to a Jurisdiction : And a Pꝛohibition 
was granted. 5 | 


Dence and Doble. 


Term in E- 1 Queſtion was, Whether the Court on a Motion 
6s mon fe could inlarge the Term in an Ejectment, without the 
Parti Con. Conſent of the Parties: And the Court agreed that it could 
ſent. not be granted; but Holt ſaid, it had been ſometimes done with- 
out the Conſent of the Parties, but he never appꝛoved of ft. 
It was then pꝛay d, that the Pꝛoceedings might be ſfay'd till 
the Coſts of a fozmer JNonſuit were pad. 
' Coſts of Holt. Jt hath always been the Rule, that the Leſſo2 of the 
Nonſuit. I laintiff ſhould pay the Coſts, fo; he hath the Benefit of it; 
and if the (ame Perſon, after a Non Prof. in a fozmer Action, 
Ante 106. P2OCEEDS in a ſecond befoze JPayment of the Coſts of the fozmer, 
they have uſed to ſtay him quouſq; &c. but that is where the 
ſame Perſon is Leſſoz, now here is another Leſſozꝛ. Obj. This 
is on the (ame Title, and the Wife claims by the Oecviſe of her 
Pusband. 5 3 . 
Anſw. CUe can't take Notice of the Title, beſides the Coffs 
in the fozmer Ejetment being tax'd fourteen Pears ago, the Ti- 
tle perhaps is changed. 
Dolben J. There is no Difference between this Caſe and the 
other common Caſes on the ſame Title. 
Gregory J. agreed with Dolben. 
Eyre with Holt. That in Courts of Law cquitable Rules 
ought not to be extended further than they had been ertended be- 
foze ; And lo the Batter was put at large. 
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Witham and Dutton. 


Reſpaſs and Falſe Jmpziſonment : There was a Demurrer Bail in E- 
to Part, and a Uerdift fo2 the Reſidue; the Jury gave“ 

5001. Damages on the Demurrer, and but a Shilling on the 
Cerdict, and a CUrit of Erro2 being bzought, the Queſtion was, 
CUhether the Recognizance ſhould be fo? 18. oz fo2 the CUhole ; in 
this Cale the Damages on the Uerdict were releaſed, and Execu- 
tion taken out fo2 Mant of Bail on the TUrit of Erroz, accozd- 
ing to the Statute of 16 & 17 Car. 2. and a Motion was made s... 16 & 17 
fo} a Superſedeas. „„ 

Curia. Bail ought to be fo2 the TUlhole, and there was a Caſe 
in C. B. in Treſpaſs, foz the mean P2ofits reſolved accowding- 
ly; but it is objected, that the Statute ought to be intended of 
Damages on Uerdicts, and not on Demurrers ; to which Holt 
and Dolben anſwer'd, that the Bail ought to juſkifky themſelves 
to be ſufficient, as well fo2 the Damages on the Demurrer, as on 
the Uerdict; and if no Bail be put in, the CUrit of Erroz is no 
Superſedeas, and Execution may be taken out. 


A Pan was arreſted on a Writ returnable die Martis prox” III Wric 
poſt Quinden' Paſchz, where the Term began on Wednesday, by Ace 
Ch. J. The TUrit is ill, pet the Party is in Cuſtody, and he ance, &c. 
hath made it good by accepting a Declaration; but, however, he 
ought to be diſcharged on common Bail; and he likewiſe laid, 
that altho the Writ was ill, yet the Officer is excuſeable. 


Jn Caſe fo2 inveigling away his Son, who was alſo his Ser- $-rvant in- 
vant (the Defendant being a Sea-faring Man) an Acetiam billæ gf 4. 
of 501. was oꝛder d on Motion, and Afﬀidavit. 


This Court may Bail foꝛ High Treaſon, but it is a ſpecial wy l 
Favour, and not done without the Conſent of the Attomey-Ge- jo 
neral , And they may likewiſe Bail fo Burther, but it is ſeldom 
done, and never without a ſpecial Keaſon, and it is not a ſuffi- 
cient Reaſon that it is found Banſlaughter befoze the Cozoner, 

_ for it may be afterwards found Yurther per Cur. 


Per Ch. J. In an Aion ko: Wozds, where ſome of em are Several | 
actionable, and fome not, if they are laid as ſeveral and different — 
Sentences, and intire Damages are given, there altho' the 5 

Cows are alledged to be ſpoken, eodem die & anno, it is ill 
koꝛ the Mhole, becauſe the Sentences are ſeveral, 


» 
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Term. Sanctæ Trin. 


Anno 1 Willielmi & Mariæ, Regis & 
Reginæ, in B. K. 


Brown verſus Brown, and Brown verſus Farndale. 


Tn this Caſe thee Points were reſolved, 

1 Show. 1. 1. HAT a Byother of the Half: Blood (hall have an e- 
Sear. of DNit- qual Share in the Diſtribution of the Goods of the 
Inteſtate within the Statute, accowing to the 
Caſe of Storey and Hawkins, and Smith and Tra- 
cy. Mod. 209. And where it hath been ſaid, that he hall not 
have an intire Share, but only a Moicty of ft, that was ex⸗ 
ploded as a Fancy; and Dolben lald, the Low Hale was of the 

ſame Opinion in that Point. 

2. Each Party hath ſuch an Jntereſt in his Share befoze Di⸗ 
ſtribution, that if he dies, it ſhall go to his Executo2, fo2 the 
At hath made it as if the Inteſtate had made his Mill, and by 
ſuch Wows in a Mill, without doubt, an Intereſt veſls. 

3- Altho' the Party, to whom Diſtribution ought to be made, 


tributions. 


dieth within the Pear, that ſhall not alter the Caſe; fo2 the 


192oviſo, which gives Time to make the Diſtribution, is only 
fo2 the Adminiſtrato2 and Creditozs, to the End that the Debts 
ſhould be the better known. 

Ante . S. C. Note, Tn this Caſe, the Caſe of Palmer and Alicot was cited, 
where it was debated, whether an Intereſt veſts in Caſe of an 
only Child ; and the 1 — were of difkerent Opinions there, 
but a Conſultation was granted on another Point. 90 

— _ 9 
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Alſo the Caſe of Burre!] and Newton in the Exchequer, in Ante -S.C 
1633, on the Equity Side, where the Son took Adminiſtration 
to his Father, and made his Executozs, and died; another took 
Adminiſtration de bonis non, of the Father; and the Queſtion 
was, CUhether Moztgage-Woney ſhould go to the Erecuto? of 
the Son, oz to the Adminiſtrato2 de bonis of the Father? And 
the Court there were of Dpinion, that it was out of the Statute, 
but Holt ſaid he was of a contrary Opinion, fo? he held an In⸗ 
tcreſt veſted as in the Caſe of an only Child, quod nota. | 
And in the pzincipal Caſe a Conſultation was granted. 


Strode verſus Osborn. 


["Rro2 on a Judgment in Waſte, fo2 cutting down fifty Trees Show ;. 
in fozty Acres, in ſuch a Mood ſparſim creſcen'; on nul —_ for 
Waſte pleaded, the Jury found the Daks and Alhes infraſcript', 1 


Trees, ſpar- 
cut duwn in twenty Acres, and fo2 the Reſidue no Maſte com- fin in 40 
mitted. EG | : — 2 
Summers aſſigned fo2 Erroz. and noWaſte 


1. It dont appear that the Jurozs had a Uiew, which ſix of * 7{/#: 
em at leaſt ought to have. 2 Inſt. 306. quod Cur' conceſſit, but 
that is not neceſſary to appear on the Recozdd, Vide Ward and 
Poole's Caſe. Saund. > | 

2. The Uerdict is ill and unfozmal, fo2 neither the Number 
no? Aalue of the Trees is found. „ - 

3. The Judgment is quod recuperet, without ſaying, per vi- 
ſum Jurator' pred”. ns 

To which it was anſwer'd and reſolved, that the Uiew is di⸗ 
rected in the Diſtringas, and it appears on Examination at the 
Trial: And Holt ſaid, the Defendant in this Adion need not 
demand the Uiew, but the Jury is to have it; otherwiſe in a 
real Action. where he is to have it Himſelf, 

2. The Uerdict is certain as to the Place, viz. in twenty 
Acres, and alſo as to the Trees, viz. infraſcript, and the twenty 
Acres only ſhall be recover'd. 1, 5 
23. The majo2 Part of the Pꝛecedents are per viſum, &c. but 
not all. And per Dolben, where the Judgment is by Dekault, 
there is a greater Reaſon that it ſhould be per viſum jur, but 
here it is good after Uerdict. Raſt. Entr. 696. which Holt agreed. 

Then Summers perceiving the Opinion of the Court, mov'd Record not 
that the Recodd was not removed, fo2 the Writ of Erro2 is df- removed. 
_ ted to Herbert Ch. J. C. B. to remove a Judgment Loquelz 

coram vobis & Sociis, and the Recozd return d is Placita coram 
H. Bedingfield & Sociis ſuis, and altho' the Award of the Venire 
Facias and the Judgment were in Herbert's Time, yet they ſhall 
have Relation to the Placita in Bedingficld's Time; and the whole 

De, Q 


Court 
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Outlawry af- 
ter Execu- 
tion revers'd. 


Court were of that Opinion, (altho twas objected that the Lo- 
quela is depending till Judgment) and therefoze the Writ of Er 
r02 was quaſh d. 


Rex verſus The Executors of Ayloff. 


Rro2 bꝛought by the Executoꝛs to reverſe an Outlawzy fo?2 
2 High Treaſon (on which Ayloff was executed) it was al⸗ 
ſigned fo2 Erroz, that the Year of the King was in Figurcs, 
but being in numerical Figures, per Holt, it is well enough. 
And Holt doubted very much, whether an Erecuto2 could have 


 Err0? in this Cale, fo2 he is a Stranger in Blood, and there⸗ 


1 Show. 57. 
Debet & De- 
tinet againſt 
a Sheriff for 
an Elcape, ill, 


foze ſhall not have Erroꝛ to reſtoꝛe the Blood; and as to the pet⸗ 
ſonal Eſtate, that is not ſo conſiderable in Law. 

Dolben and Eyres contra. Becauſe other wiſc the perſonal E- 
ſtate would be loſt. Vide 1 Leon. pl. 459. and 3 Cro. Mar- 
ſbals Caſe in Caſe of Felony : And in the Cale of Williams and 
Williams, an Executoꝛ bꝛought Erro! to reverſe a Judgment in 
Dower, as to the Damages quod Holt conceſſit; but he ſaid 
that in ſuch Caſe the Judgment is not abſolutely revers'd : But 
afterwards, in this Term, the Attainder was reverſed againſt 
the Dpinton of Holt. e a 


 * Brook and Cooke. 


Ebt on an Eſcape againſt the Sheriff in the Debet & De- 
tinet, and recited, that whereas he recover'd againſt B. 
per nomen Executoris, and the Dctendant had him in Execution, 
and afterwards ſuffer d him to cſcape : The Defendant pleads, 
be retook him by freſh Suit, on which there was Iſſue joined, 
and a Qerdii fo; the Plaintiff: It was now moved in Arreſt of 
Judgment, that the Declaration is ill in the Debet & Detinet. 
2 Cro. 545. WD | 
Thompſon fo2 the Judgment. In this Caſe the Action is not 


grounded on the Tozt in the Teſtatozs Time, but in his own 


Time. An Executoz hath a Leaſe fo2 Years, and makes an un- 
der Leaſe, he ſhall have Debt fo2 the Rent in the Debet & De- 
tinet. 2 Cro. 12. Holman's Caſe, that an Erecuto2 ſhall have 
Debt in the Debet, and Debt on the Statute E. 6. of Tithes. 
The Moꝛds per nomen Executoris are but Surpluſage. 

Hall contra. TUhere it appears on the Recow that the Plain⸗ 
tiff recovers as Executoꝛ, there the Action ought always to be in 
the Detinet only, becauſe it will be Afſets. 3 Cro. 326. Aleyn 34. 


fo2 the Reaſon of the Caſe of a Leaſe and Ander leale made by 
an Executoz. | 
oy 1 


Holt. 
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Holt. Foꝛ an Eſcape on a Recovery by an Executoz, the Ac: 
tion fo2 the Eſcape ſhould be in the Detinet only, becaule it will 
be Aſſets; and as to the Caſe put by Thompſon, of a Leaſe, 
there it ought to be in the Debet & Detinet, becauſe tis on his 
own Contract, and fo in all Actions by Executozs on their own 
Poſſeſſion 02 Contract, OS | 

It can't be intended, but that he rcrovered as Executoz, 8c. 
and the Party eught to ſhew in what Right he bꝛought his Ac- 
- tion, 02 elſe he can't recover, and therefoze it thall not be fntend- 


ed Surpluſage ; fo otherwiſe it can't be known in what Right 


he recovercd, and then no Judgment can be given foz the Jncer- 
tainty, fo2 in one Caſe that, which is recovered, ſhall go to the 
Executoz of the Plaintiff, and in the other to the Avminiftrato2 


de bonis non of the Teſtatoz of the Plaintiff; and, if it was ge- 


nerally pleaded, on Iſſue non Debet, it can't be given in Ebi⸗ 


dence that he recovered in the Right of the Teſtatoz. 
Dolben agreed, and Judgment was arreſted, niſi, &c. 


Smith and Sephrot: - 


ed, it was tried here by Mittimus to Cheſter, and a Uer- 
dick fo2 the Plaintiff: Jt was now moved in -Arreſt of Judg- 
ment, that the Bond being made at Cheſter, ought to be tried 
there; but it was adjudged, becauſe it was not pleaded, that 
the Party dwelt there, oꝛ had whereby to be attached there, that 
there would be a Failute of Juſtice, if it could not be tried here; 
and Minſhew and Ireton (per Dolbeo) was adjudged accod- 
Judgment fo2 the Plaintiff, Vide Fitz Juriſdiction 29, 57. and 
Jennings and Hankey's Caſe. Ante 


Spencer and Durant.” 


Onnen on Articles of Agreement between ſeveral Fidlers, 
That they would not Play, 8c. aſtinder, unleſs on mp 


Ebt on Bond made at Cheſter, on plene adminiſtravit plead- 


Bond at Ched. 
ter tried here: 


Action joint, 


Loꝛd Mayo2's Day, &c. and they were bound in 201. each to — 


the other jointly and ſeverally, and one oni) bzings Covenant 
and alligns the Bꝛeach, that the Defendant playd ad quandam 
Tabernam, &c. EROS Ee eee 
Judgment was given foz the Defendant. 5 Co. Slingsby's 
Caſe, and 2 Leon. 27. fo2 they ought all to have joined, the Jn- 
tereſt being joint; and it is repugnant and contradictozy foz four 

Perſons to bind themſelves, the one to the other jointly and ſe- 


0 
verally. | | 
. Q 2 Stow- 


and Part- 
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Stowball aud Anſell. 


Caſe for ma- Aſe againſt a Juryman fo2 malitioufly indiXing the Platntif 
ranting ok Barretry. After a Uerdi foz the Plaintiff, it was mo- 
ment. ved in Arreſt of Judgment, that the Action did not lie. 
Levinz koz the Plaintiff. That the Wozd [ malitioſe] well 
maintained the Aton, otherwiſe he admitted it did not lie; an 
Afton lieth againſt a Judge fo2 a matitious Ad. Leon. 189. 
Bridg. 130. 47 E. 3. 16, 17. 21 E. 3. 21. 

But it was anſmet ·d and reſolved by the Court, that the Ac- 
tion vid ndt lie, altha' it be laid malitioſe. There is a Caſe in 
the old Books, that where a Ban enter'd into a Conſpiracy, 
and was afterwards (won on the Gzand Jury, that purged thc 
Conſpiracy. In ſach Aion bzought by the Lozd Maxfield againſt 
Gravenour in the Exchequer, the Defendant pleaded that he 
was a Juryman, and made his Pzeſentment, as a Juryman on 
his ©ath, and altho' the Declaration was malitioſe, pct the Plea 
was held good. 

And Judgment was given Quod Quer' nil capiat per billam. 


Boſon and Sandford & al. 


3 Lev. 258. T* on the Cale on a Special Uervict, the Caſe was, 
Both Maſter A. loaded Goods in good Plight on board a Ship, which 
Owners of a C carttey Goods in Safety front Topſham to London, 
_—_ 3 and krom London to Topſham, fo) reaſotrable Freight (the Dan- 
Part. Owners BEL Of the Seas only excepted); and tis found that theſe Goods 
"muſt be Were Vaninifp'd otherwiſe than by the Sea; that the Goods were 
joined. delivered to the Maſter of the Ship, that the Plaintiff did not 
know the Part-Dwners; that the Owners had the Money agreed 
fo2 the Freight; andfarther, that there were — Owners than 
the now Defendants. 

111 8 this end pore 22 do ariſe. 

RA. becher the by age the Owners 02 againſt the 

Maſtet. 

2. Whether the Mion be toil drought againſt ſome of the 

Part:©wners only. 1 

3. Idinitting it is not, whether it be good now, it being 
waved, 2 not pleaded in Abatement? 

_  Carthite. That the Action brought again fome is falicient, 
as in the Caſe of ſeveral ErerdtV2s, who all pꝛobe the Will, and 
oily one takes the Adthinifrotibn, a Credits? may maintain an 
Action agalnt him onky; fo in thi s Caſe, he having Notice of 


ſome and not of others. 
4 Dow 
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{ow the At ot the mou (hatl bird the Servant. Vide 21 ll. 

. 29. a. 20 Hl. 7. 40. b. y.161. a. b. fo2 the Relation between 
Malter and Servant. 11 Hl. 6. 16. 

Dow the Baſter ts bound by the At of his Servant. Vide 
Plow. 11. b. Litt. Rep. 374. 3 Cro. 711. 12 H.& 4. b. 9 H.6. 
53. b. Here the Owners have the Conſideration, and therefoze 
ought to be anſwerable. 

Levinz contra. Jt Caſe of a Contra, all the Contracto!s 
ought to be charged; and it is agreed on the other Side, that 
here is a Contratt by the Owners, and theretoze the Action 
ought to be bzought againſt all of them, and the Ignozance of 
the Plaintiff hall not charge one Owner only; aud as to the Ob⸗ 
jedion, that it ought to be pleaded in Abatement, J do inſiſt 
that the Declaration ought to be pꝛoved in Evidence ; and altho' 
this be an Aﬀton of Trelpaſs, yet it is Trelpals on the Caſe, and 
 arifeth ex quaſi Contractu, fo2 the Tos ate, that the Defen- 
dant did undertake, which implies a Contract, and let the Con- 
tract be either expꝛeſſed 02 in Law, the on ought to be bꝛought 
againft all. 

The Owners are not chargeable at all, fo2 the Maſter of the 


Ship is not uke a common Servant, and therefoze the Caſes 


bekoze cited are nothing to the Purpole, fo2 the Maſter hath 
Power over the Ship, and may charge it. Hob. 17. 

Jt was doubted tn the Caſe of Morſe aud Slew, whether a Dop- 
man, who is not Owner of the Ship, be chargeable, oz not? 
(but Holt ſaid the Doubt there was, Mhether it lay a — 
the Yaſter, fo2 it was agreed, that it would lie againſt the 
ers)? That prima facie it ought to be &20ought againſt the Pat. 

ter, and the Owners are not to be charged till it appears that the 
Maler is not anſwerable. 


I Mod. 5. 


Holt Ch. J. Hete it is found, that the Ppoſits came to the 


Owners, and therefoze they are chargeable. In Juſtin. Inſt. Tit. 
Exercita Navis. An Action doth not lie against a Man as Owner, 
but as he hath the Benefit of the Freight; fo2 where there are 
ſeveral Owners, and one difſent from tbe Coyage, he ſhall got 
be liable to an Action afterwards ſoꝛ a Miſcarriage, &c. 3 
That the Maſter 02 Owners may have an Aﬀion ka the 


Freight, and fo? the ſame Reaſon, either the one 02 the others | 


are liable. 


Obj. That the Action:ought to be bought againſt all. J agree 


that this is the great Doubt of the Cale. 

Ik it be an Action grounded on the Contract, all ought to. be 
charged, as in an Aſſumpfit, otherwiſe, if it be. grounded on the 
* and here is a Charge by g Contract in and not 

an expreſs Contra (as the Maſter is anſwerable fo2 the S 
robbed by Felons) ; the Plea in this Caſe is not to the Contract 
but non cul', but the Gzound of the Action is the Contract, - 


4 4 COA — — — I „„ 


Termino Sancte T r -initatis. 


Lutw. 765, 
779. 
Show. 31, 83. 
3 Mod. 221. 
Salk. 386. 
Infant not 
bound by 
Cuſtom of a 
Manor. 


ſo it is mir d. Debt fo2 not letting koꝛth Tithes againſt one Dc 

cupier, where there are two, is l. 

Dolben. If a Carricrs Pozter receives Goods, the Carrier 

ſhall be liable. 
Eyre. A Cater Cartier is anſwerable as well as another 


Carrier. Sid. 36. And a Maſter ſhall be anlwerable fo2 the Ke: 


ccipt of his Servant. 
But it was adjourned on the two laſt Points. 


Coſ. R. Mynſhul, by Letter 21 Oct. 99. inkoꝛms me, it was 
adjudged in this Caſe: 1. That the Action would lie, either a⸗ 
gainſt the Maſter oꝛ Part⸗Owners. 

2. That the Part-Dwners ought all to have been joined, fo2 
the Benefit being to all, all ought to be charged, tho' the Aﬀion 


one grounded upon a Tort, becaule it is a Tozt ariſing ex Con- 
tractu. 


King and Dilliſon. 


Rro2 out of C. B. in Ejectment, where it was found that 
the Lands were Copphold⸗Lands of ſuch a Banoz, in which 
there is a Cuſtom, that, if the Party to be admitted doth not come 
in, on thee Pꝛoclamations to be made at thzee ſeveral Courts, 


alter the Surrender, that then the Lozd may ſeize the Land for 


a Foxfeiture z and they found that J. S. was Tenant fo? Life of 
this Land, the Remainder in Fee to J. D. and that J. S. and J. D. 
ſurrender d to the Uſe of F. G. F. G. died befoze Adinittance, his 
Heir being an Inkant, thiee Pꝛoclamationg were made, and the 
Heir did not come in; the Loꝛd ſeized, and whether this Setzure 


be good, was the Queſtion. 


Treby. The Cuſtom is good notwithſtanying the Infancy, fo2 
elle the Lo2d will lofe his Time, koz he hath no other Remedy. 
That ſuch a Cuſtom is good to bar one of full Age. 3 Cro. 879. 


Yelv. 1. Noy 42. J agree, that this is not an abſolute Fozkei⸗ 
ture, fo2 an-Jnfant ſhall habe the ſame Pꝛivilege, as a Man be⸗ 
yond the Seas. 8 Co. Sir R. Lechford's Caſe; but if the Loꝛd 
map ſeize as fo? a tempoꝛary Foxfeiture, that is ſufficient in this 


Caſe, which ſeems to be allowed by Implication in the Caſe of 


Sir R. Lechford. 2 Cro. 227. otherwiſe it would be inconvenient, 
fo2 there may be ſeveral Dilcents to Infants 02 Perſons beyond 


_ the Seas. 


This Cuftom ought to be conſtrued to be an abſolute Fozfei- 


ture, if there be no Impediment; but if there be any Jmpedi- 
ment, as Jnfancy, &c. then a Seizure quouſq; &c. 3 Cro. Ba 
pole's Caſe. 1 Cro. 7. Latch. 199. 
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In the Cale of a Ceſſavit, o2 if an Inkant marries himleik, 
yet the Loꝛd ſhall have the double Ulalue ; and altho thoſe Caſes 


are by Statute, yet they ſhew that it is not unreaſonable at the 


Common Law. 
Obj. 1 Leon. 100. 3 Leon. 221. Anſw. Thoſe Caſes were 


where the Anccſto2 was a Copyholdecr. 
Baldock contra. 


That this Custom doth not bind an Inkant, and he cited 


1 Leon. 103. to be in Point. The Caſes of Penalties on the 
Statute do not come up to our Caſe, and, as to the Loſs of the 
Fine, the Eſtate befoze Admittance is in the nnn, and he 
ſhall pay the Services. 


Holt Ch. J. The Inkant hath no Might oz Eſtate befoze ad- 
mittance, and therefoze cant keep the 'L02d out: The Inkant 
can't take the Pꝛoſits befoze Admittance, and therefoze can't hin- 
der the Loꝛd from taking em. 

The Foxfeiture (becauſe the Surrendzee doth not come in) is 


in the Surrenderoꝛ, to2 he only hath the Eſtate; and it is not a 


peremptozy F oxferture, but he ſhall have the Eſtate, when he doth 
come in; otherwiſe if there be ſeveral Oiſcents to Inkants, the 
Lozd will never have his Fine. 

Infancy ſhall never take away another's Right, altho* ic may 
delay it, and there is no Yilchtef by this Conſtruction ; Lech- 


mere's Caſe admits that the Loꝛd may ſetze quouſq; and lo is 


2 Cro. 277. admitted by all the Judges, it is an incident to the 
Tenure, and as reaſonable in the Caſe of a Copyhold, as in the 
Cale of a Freehold. 

Dolben J. By the general Opinion, and Practice of the Na- 
tion, an Jnfant is not bound by fuch a Cuſtom, and the Uerdi# 
finds, that the Lands are fozfeited ; it would perhaps be other- 
wiſe, if the Aer dict had found, that the Lands were ſeffed. 

Holt, North, and others, five great Lawyers, were fox a Sei 
ure, quouſq; in ſuch Caſe. 

i Dolben, Aſbfield's Caſe in Latch. is, that an Jnfant is not 
bound by ſuch Cuſtom. 
Eyres. Noy 93. Jones 157. that it is no Foxfeſture, but the 
Cale is not 10 well repozted by Latch. 199. 

Holt. An Jnfant, Tenant ko: Life, makes a Feoffment in 
Fee, the Low may enter fo2 the Foxfeiture; but the Infant, 
when he attains his ſull Age, ſhall enter on the Low. 

Eyres. Pere is no Foxfeiture. 


Gregory agreed, and ſaid that he remember'd a Cuſtom of a 


NYano?, that if the Fine ſhould not be paid, the Land Gould be 
foxfeited to the Lo2d fo? a Pear. 
The Court being divided, it was adjourned. 


Beake 


— 
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Beake and Tirrell. 


3 Mod. 194. Rover fo2 a Ship and Goods b2zought by an Executoz, the 
23 Ockendant (after a ſpecial Imparlance pleads to the Ju⸗ 
for s Ship af. Kisdidion, That tempore quo, &c. he was a Captain of a Yan 
ter Sentence gf Mar, and that he ſeized the Ship ſuper altum Mare, within 
_ Aoni- the Jurisdiction of the Admiralty, per Mandatum Domini Regis 
ut priſam, and carried her into Sally, where (ſhe was condempned 
by the Court of Admiralty, as Pꝛize, and fold ad Commodum 
Domini Regis, to which the Plaintiff demurr d, and a Reſpon- 
deas Ouſter was awarded, becauſe the Common Law Courts have 
d concurrent Jurisdition with the Admiralty, and the Plaintiff 
hath his Election. Then the Defendant pleaded the ſame Mat- 

ter in Bar, and the Plaintiff demurred. 

Thompſon took two Exceptions to the Plea. 

1. Becauſe the Defendant hath not ſhe?wn any Commiſſisn, 
whereby he was made Captain. 

2. F02 that he pleads he took the Ship, ut priſam, and doth 
not ſhew that ſhe was a Dꝛize, 02 how ſhe became Piz e, noz al- 
ledges any Offence, fo2 which (he was condempned as Pie. 

Trevor contra. Where a Court hath Jurisdifion, there, while 

their Sentence is in Foꝛce, all, who at under ſuch Sentence, are 
indempnified, and the Captain is under no Neccſſity of ſhewing 
his Commiſſion here, fo2 that Matter had been conſider'd by the 
Admiralty befoze their Sentence, and our Law gives Credit to 
the Sentence of a Court, that hath Jurisdiction, and can examine 
Matters, which relate only to the Jurigdiction, and not to the 
Sentence. 7 Co. 17. Ken's Caſe, 8 Co. 68. 29 Car. 2 Hutchin- 
ſon's Caſe, who killed a Man in Spain, and was tried and acquit- 
ted there; and afterwards being indicted here. he pleaded that 
Acquittal in Bar, and it was held a good Bar; and another 
Cale 34 Car. 2. in B. R. Cornelius bzought Trover fo2 a Ship, 
and it was found that the Ship belonged to the Plaintiff at ſuch 
a Time, but that afterwards ſhe was taken and condemnud in the 
Admiralty, and ſold to the Defendant; and it was adjudged. 
that by that Sale the Pꝛoperty was alter d: And as to the Ex⸗ 
ception, that no Commiſſion is ſhewn, he anſwer d, that the Au⸗ 
thozity to be Captain, &c. need not be by Matter of Recozd, 
but it is ſufficient, if it be under the King's Hand, and that is a 
Matter of Fact triable; and the other Side might have replied, 
that he was not Captain, &c. As to the ſecond Exception, 
there is no Occaſion to ſhew a Cauſe of Seizure, becauſe it is 
not a Batter traverſable here, and he need not ſhew the Pꝛoceed⸗ 
ings in the Admiraity, becauſe it ts not a Court of Recowd; but 
otherwiſe if it had been a Court of Recozd, koz then the Matter 


Ay 
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lo pleaded, is triable by the :'ecod; he agreed, that in Caſe of 
a Sentence in the Eccleſtaſtical Court, the P2zoceedings ought 
to be ſhewn, fo2 that may be tried by the Certificate of the Judge; 


otherwiſe in the Cale of the Admiralty, foz that Court can't 


wzite to them. 
Holt Ch. J. The Pleading that he was Captain generally 
is good; but as to the other Exception, it is not well pleaded, 
becauſe tis not ſhewn fo2 what Cauſe the Ship was taken as 
Puze. In the Caſe of Cornelius, an Engliſh Ship was ſeized 
by a Dutch Man, there being Mar between Holland and France, 
but not with England, and the Ship was condemned by Sen⸗ 
tence in the Admiralty, which Sentence bound the Pꝛoperty. 


becauſe it was grounded on a good Foundation; and this Court 


would not permit it to be examined, CUhether the Ship was 


Engliſh o? Dutch: And mozeover, it is not pleaded, whoſe Court 


this was, in which the Ship was condemned, noz befoze what 
Judges. 3 

And afterwards, in this 
Plaintiff. 


Term, Judgment was given foz the 


Thompſon werſus Harvey. 


Ebt on Bond, Part of the Condition was, that the De- 
fendant ſhould not buy Sheeps Trotters of any Perſon, of 
whom the Plaintiff had oz ſhould buy, &c. On Demurrer. 


1 Show. 2. 
Bond in re- 
ſtraint of 
Trade. 


Jt was moved, that the Declaration and Bond were good, See 2 Show. 


altho it ſeemed to be reſtriFive of Trade. 


af Becauſe it is not ſuch a Trade, whereof the Law takes any 
_____ Sc 


345 to 364, 


2. It is not an abſolute and univerſal Reſlraint, but a ſpecial 


one, and limited to the Plaintiff's Cuſtomers, which is allowed 
fo? Law. 2 Cro. 5 96. Broad and Jolliffe, Afſumpſit fo2 uſing his 
Trade in Newport. Palm. 175, 198. 2 Bul. 137. Litt. Se&. 360, 
361. a. A Condition, which reſtrains the Altenation of Lands in 


Fee generally, is void, but that he ſhall not alien to J. S. oz J. N. 


is good. March 191. 


Selby fo2 the Defendant. A Condition that is againſt Law, is 
bold; this Condition is againſt Law, becauſe it reſtrains Trade, 


fo2 we are obliged not to buy of any Perſon, of whom the Plain. 


tiff buys but one ſingle Sheep's Trotter, which he may eaſily do 


of every Perſon that ſells them, and ſo we ſhall be wholly er- 


cluded, 


We are likewiſe obliged by this Condition, not to buy of fe- 


; beral Perſons, of whom the Plaintiff had bought, and if he will 
not buy of any of them, we can't exerciſe our Trade, and that 

tends to a Monopoly. Rex verſus Cuſack. 2 Roll. Rep. 113. 
R If 
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Tf the Condition of it (elf be not againſt Law, yet we have 


made it fo by our Averment. March 158. other wiſe of Simony. 


Vide 1 Cro. 180, 425. 1 Leon. 203. Jones's Cale, Mo. 641. 
2 Cro. 249. 

Holt Ch. F. That don't aid this Caſc: Jts agreed, that 
where an At of Parliament makes a Bond vold, there an Aver⸗ 
ment that it is againſt the Statute (altho* it doth not appear in 
the Bond) ſhall be admitted, and ſhall make it within the Sta- 
tute z but it ought to be ſuch an Averment, as conſiſts with the 
Condition of the Bond and not ſuch a one, as is contrary to it. 

But this Bond ſeems to be very much in Reſtraint of Trade, 


fo2 it not only binds the Defendant, but his Executozs and Ad- 


miniſtratozs alſo (fo2 they are included in the Condition) which 
is contrary to the publick Good; and in the Caſe of the Taplozs 
of Exeter lately adjudged in the Exchequer Chamber, no Diffe- 
rence was made between a Reſtraint of Trade in a particular 


Place, and where it is in general, and the Cale of Broad and 


Jolliff is not impeached thereby, fo2 there the Perſon reſtrained 


2 Show. 364, 


Jones C. J. 


had a good Conſideration. 

Dolben J. Jn the laſt Caſe the Conſideration is not mate: 
rial, fo2 we are only to take Care of the Common-wealth, and 
not of the Party, whether he hath made a good Bargain, oz 
not? And a Man map reſtrain himſelf from Trading in a par- 
ticular Place; and ſo is the common Pꝛacice, where an Appꝛen⸗ 
tice gtves his Maſter moꝛe fo2 the Goods iu his Shop than they 


are wozth, and the Waſter gives him a Bond te trade no moze 


there. Ow. 143. Noy 38. Mo. 119, 242. Adjeurn'. 

Now this Term Holt held the Bond was void, and faid, that 
in the Cafe of the 'Taplozs of Exeter er ſus Ularke, the Condi⸗ 
tion of the Bond being not to exerciſe a Trade in Exeter was 
adjudg d Good; but that Judgment was reverſed in the Exche- 
quer-Chamber on folemn Argument againſt the Opinion of 


It ts uſual to reſtrain a 
Houſe let, fo2 J can Chuſe whether J will let the Houſe, oz not? 
Dolben J. Againſt the Judgment given in the Erchequer⸗ 
Chamber, in the Caſe of the Taylozs of Exeter. 1 Saund. 314, 


ſuch a Street, good. : 5 

A valuable Conſideration will male uch a Bond good. 
An other Part of the Conditton was, that he chould nat buy 
mo2e'thim he had done befoze, which by Eyres is ill, becauſe it 
reſtrains him krom inlarging his Trade. IS 
The Court was cleariy of'Dpinion, that it tended to a Mono- 
poly, and gave Judgment fox the Defendant. 55 


4: Lech- 


— — 


Leſſee from ſuch a Trade in the 


Denham und Hemlock s Caſe. A Bond not to ule a Trade in 


—— — — — — — — 


Lechmere and Thorou good. 


"Reſpaſs by the Aſſignees of the Commiſſioners of Bank: * Show. 12. 
ruptcy againſt the Sheriffs of London, and others, fo2 3 Mod, 236 
faking his Goods: It was found by ſpectal Clerdict, That one ment cxecu- 
Toplady was Aa Uintner, and a Judgment had againſt him, and __ 2. 
a Ficri Facias Awarded, teſted 27th of April, and afterwards. „. e in Cuſto- 
viz, the 28th of April, he became a Bankrupt; the 29th of April dis Legis, 
the Sheriff took the Goods by Gertue of the Fieri Facias; after- 279 no lis. | 


wards an Extent iſſued out of the Exchequer, whereby the G00ds quer-Proceſs, 
ute taken out of the Sheriff's Yands : Afterwards the Commiſ- or Commit. 


ſioners of Bankruptcy make an Aſſignment to the Creditoꝛs, — 


rupts. 


and the Aſſignee bzings Treſpaſs againſt the Officers, who took 
the Goods by Gertue of the Extent :; And whether the Defen- 
dants be guilty, oꝛ not, is the Queſtion? 
Pollexfen f02 the Plaintiff. That the Fieri Facias being after 
the Bankruptcy comes too late by the Statute 21 Jac. c. 10. | 
Vide Perry and Bowyers Caſe, that an Inrollment is good Lev. 177+ 
ab initio. Baily and Bunning's Caſe. Sid. 271. that an Action 
lies againſt the Sheriff on an Execution after the Bankruptcy. 
Thompſon contra. That this is not fo2 the King's Debt, but 
a Pꝛaceſs in aid; that ſuch Extent in Aid ſhall not take the 
Goods taken in Execution by the Fieri Facias. Vide Baily and 
Bunning's Caſe. 
And | uns ſaid, that the Extent came Time enough befoze 
the Alignment; and ſo is the Pꝛactice of the Exchequer. ; 
verſus Lewis in the Erchequer 20 Car. 2. Vide Siſh and Bunton! 8 
Caſe there accowdingly. 
Holt C.J. Che Property of the Goods is veſted by the De- 
livery of the Fieri Facias, and the Extent afterwards fo2 the King 
comes too late, and that on the Statute of Frauds and Per⸗ 
juries. 
Afterwards in this Term, the Court were of Opinion, that 
a Conſiruction ſhould not be made to make the Officer a Trel⸗ 
paſſo2 by Relation, fo2 the Taking was lawful at the Time, and 
Baily and Bunning's Caſe in Siderfin, agrees per Holt and 


Dolben. 
\/ | Judgment fo? the Defendant, Niſi. 


Debt on Bond. Che Defendant pleaded that the Plaintiff, i Show. . 
after the Money was due on the Bond, covenanted and — 4 
by Indenture, not to ſue the Defendant in ninetp⸗nine Pears: 
To which the Plaintiff demurr d. 
Tremain. That a Bond may be defeaſanced, as well after the 
Money is due, as befoze, 21 H. 7. 24. 3 Cro. 623. 1 Roll. 929. 
that the Uling of it as an Acquittagce, is the Caſe of 21 H. A 
an 


— An. 
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1 Show. 47+ 
Treſpaſs, juſ. 


tiſies by Pro- 


ceſs of infe. 
rior Court, 
with Taliter 


proceſſum, 


and 3 Cro. 623. is to avoid Circuity of ation, and is a De 
feazance. 

Holt Ch. J. agreed; the Rule put by Tremain, that the Caſe of 
21 H. 7. goes only by TUay of Diſcharge; and as to the Caſe in 
Cro. that is a plain Defeazance : That the Suſpenſion of this 
Action will not deſtroy the Bond, fo2 every Dekeazance is quo. 
dammodo, a Suſpenſion ; that a Covenant not to ſue at all, is 


an Acquittance, but a Covenant not to ſue a Bond within ſuch 


a Time goes only in Covenant; that the Rule, that a perſonal 
Action once ſuſpended is fo2 ever ertinct, doth not hold in all 
Caſes, and Dolben agreed. 
Eyres. 3 Cro. 252. is a Caſe in. Point (but Tremain urged, 
that that Caſe was afterwards denied). 
Judgment pro Quer. 


Simpſon verſus Mayhill. 


Reſpals fo2 entring into his Houſe, and taking his Goods, 

The Defendant juſtifies that he was (eiſed of an Hundzed, 

to which a Court a tempore cujus, &c. belonged, held befoze the 
Suitozs every thꝛee Klecks, and that a Plaint was enterd Et 
taliter proceſſum fuit, that a Non proſ. was enter'd againſt the 
Plaintiff, and 98. Coſts thereon given, upon which a Levari Fa- 


- cias iſſued to levy the Coſts, and that he enter'y and took the 


Goods by Uirtue of the ſaid TWrit, as Bailiff, &c. to which 
the Plaintiff demurred. , 
Northey koꝛ the Plaintiff, took ſeveral Exceptions to the Plea. 
1. That it ought to ſhew ko; what Purpoſe the Court was 


held. 


Levi Facias 


or Diſtcingas. 


2. That the Plaint is laid to be levied accoꝛding to the Cul⸗ 
tom of the Hundzed, but not accozding to the Cuſtom of the 
Court of the Hundzed. 

3. That the Pleading of a Taliter proceſſum fuit is not good 
in any Court, not of Reco2d, in which all Pꝛoceedings are tra⸗ 
verſable ; otherwiſe if it had been in a Court of Reco2d. 

4. That the Pꝛocels is made out by one, who doth not appear 
to have any Authozity (but admitting it had been pleaded to be 
per Curiam, it had been good) but here it is awarded by the 
Steward, where it ought to be by the Sutito2s. 

5. That the Levari Facias is not good, but it ought to be a 
Diſtringas. 22 Aff 72. pl. Noy 17. that Execution ought to be 
by Diſtreſs infinite. 

Thompſon contra. 

To the iſt, The Law takes Notice of the Jurisdiction of the 
Hundꝛed -C ourt. 


l To 
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To the 3d, The Pꝛactice was fozmerly to ſet fozth the Pꝛo⸗ 
ceedings at large, and that even in the Courts of Weſtminſter ; 
but now there is no Difference as to that, between ſuperioz and 
infcrio2 Courts. 

To the 4th, Jt is laid to be accozding to the Cuſtom, and to 
be ad Curiam, and under the Hand of the Steward, and there- 
foe good. 


To the 5th, That it is accoding to the Cuſtom, and therefoze 
00d. . n 1 
. Holt Ch. J. agreed, that the P2oceſs of an Hundzed-Court is Fan: 
a Diſtreſs, and not a Levari Facias; but it may be good by Cuſ- 
tom, and it is here laid to be ſecundum Cons' Cur. 

Taliter proceſs fuit was not heretofoze allowed in any Court; 
but there is a Difference between ſuperio2 Courts, in which it is 
good, and inferio2 Courts, where it is not. And there was a 
Caſe in the Time of the Lozd Hale, in Treſpaſs, fo2 taking 
Goods, where the Defendant juſtified, og here in the p2incipal 
Caſe, and pleaded Quod taliter proceſlum fuit, and on a Demur- 
rer thereto the Plea was adjudged good; and it was held in the 
ſame Caſe, that it was not neceſſary to lay a Cuſtom to make the 
 Pooceſs by Levari Facias gocd. 


To the 4th Exception. Jt is well enough fo2 the Reaſon gi- 
ven by Thompſon. 

Dolben J. Taliter proceſſum fuit is ill in an inferio2 Court, 
and hath been ſo adjudged ſeveral Times ſince the Lozd Hale's 
Time, and there is no Caſe againſt it, except the Caſe above 
cited by Holt, and that Caſe was diſallowed by Pemberton, but 
Hale was always very much inclined to make Pleadings good. 
Then Northy took another Exception, That the pzincipal 
Caſe was on a Nonſuit, and the Coſts are awarded pro non pro- 
ſequendo unde convictus fuit; and it don't appear, TUhether the 
Nonſuit was befoze Appearance, 02 after; and if it was befoze 


Appearance, then no Coſts are given by the Statute, and there- 
upon Adjournatur. . 


Maſon and Abdy. Ae 


Ebt on a Bond of 600 l. the Condition was, That whereas 1 
the Plaintiff lent 300 1. on an Adventure, on the Life of Conrad. 
the Defendant, if therekoze the Defendant ſhould at thzee Months 
end pay 221. Præmium, and the 300 l. Pꝛincipal; 02 if he ſhould, 
after the thzee Months, pay 6d. fo2 every Pound per Month fo 
the Premium, o2 if the Plaintiff ſhould die within fir Months, 
then the Bond to be void, The Defendant pleads quod cor- 
rupte agreatum fuit, fo2 the Loan of 3001. and Jntereſt to be paid 
ut ſupra, and that it exceeded the Rate of 6 1. per Cent. to which 
the Plaintiff demurs. 


Holt 
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Weener. falt Ch. J. This 1s not like a * ttomtv. Bond. by Rat: 
ende kee. of the Danger of the Sa, (os they, who iend on "5ottowr'y- 
Bonds, are as Perchants⸗ Advent urers: But Dolben laid, that 
it is now uſual to vut a Clauſe in thele ottoms, fo? iaving the 
Dꝛincipal, wherefoze he thought that thole Bonds were alſo iſt 
rious. 
At another Day, Thompſon urging the Hazard the Plaintiff 
run in this Cale; Holt ſaid, J am of pour Opinion Bꝛother 
* Thompſon, fo2 you run a great Hazard, not of the Caſualty of 
Death, but of the Loſs of your Yoney, fo2 it is manifeſtly uſu⸗ 
rious, fo2 dying within half a Year is no Hazard; and if it 
ſhould not be ſo, the Statute would be eaſily evaded, 'and lignify 
nothing. fo2 here he ſhall have 6 d. per Pound per Menſem, fo2 
his Life, and the Pꝛincipal alſo, and no Hazard, if he lives fir 
Months, and it is not like a Bottomry-Bond. 
Dolben J. Robert's Caſe in 2 Cro. is not Aſuty, fo2 as he 
runs ſmall Hazard, ſo he gains (mall Pꝛofit. There are ſeverat 
Caſes that this is no Uſury. 
Eyres. That this is Clury. Vide 3 Cro. 741. on ſix Months 
azaryd. 

v Holt. Juſurance of Life cannot be Uſury, becauſe there is na 
Loan, but a plain Bargain. 
Gregory agreed with Eyres, and the Court was ready to give 
Judgment fo2 the Defendant, but on Thompſon's Impoztunity 

Adjournatur. 


Gordon and Powell. 


Pica verſus Sſumpſit on thꝛee ſeveral Pꝛomiſes: 1. F0? Wen lent. 
Attorney the 2. On a Quantum meruit, fo2 Buſineſs done as Attomey. 
Sat hide. 3. On an Inſimul computaſſet, the Defendant pleaded, that the 
lived. Pflaintiff gave him no Bill befoze the Action bzought, accozding 
to the Statute 1 Jac. to which Plea the Plaintiff demurr d. 
That this is no Plea after an Account between the Parties. 

Aleyn 4. Evelin's Caſe. 
Curia. An Account is clearly out of the Statute, and it be- 
ing pleaded to all the J]2omiſes, the Plca is ill fo? the „ 

And Judgment was given fo2 the Plaintiff. 


Lloid and Rowle. 


Quere if So- Ebt on Bond. The Defendant pleaded the Statute Ed. 6. 
Trey be of Offices : And the Queſtion was, TUhether the Office of 


within Sat. Solicitoꝛ of the Treaſury be within the Statute. 


b. 6. of Of. Holt, Eyres, and Gregory held it was not, but Dolben thought 
- IP it was. Et adjournatur. 


> Speaker 


Anno 1 W. & M. in BR 127 


Speaker and Styant. 


Reſpaſs. The Defendant juffified fo2 his Common. On Cuba 
the Pleadings the Cale was thus: A Copyholder of In⸗ pale? 
heritance, to which Common belong'd by Cuffom, purchaſed the wick ein << 
Freehold by theſe Cows [Szant, Bargain, and fell the ſaid belonging 
Meſſuage, with all the Commons thereunto belonging]. wat 

Two Points were made. 

1. (Whether by the Acceptance of the Gzant, &c. the Common 
was extinct ; if it was, whether it could not be revived without 

a ſpecial G2ant ? 

2. Whether it paſſed by Bargain and Sale? 

The Common is extinct by the new Purchaſe, and then the 
Iurchaſo2 of the Freehold cannot have it without a ſpecial Gzant 
novo. Vide 3 Cro. 494. Mo. 467. and Ford and Ward's 
Caſe in the ſame Book. 

Jf the Common paſſed by Bargain and Sale, it ought to paſs 
as Common de novo, which can't be by Bargain and Sale, fo? it 
can paſs thereby only by Map of Uſe, which can 't be of a Thing 
created de novo. 2 Cro. 18g. 


* contra agreed, that it could not pals by Bargain and 
ale. 

Holt Ch. J. The Wow [Gzant) being in the Deed, ff it 
had been pleaded by Clay of Gant, it had been good. A Com- 
mon eſcheats to the Lo2d, there it is extin#; and therefoze if the 
Low regrants it by the Mozds, All Commons thereunto be- 
longing, yet the Common doth not paſs to the Szantee. 
Judgment foz the Plaintiff, nifi, &c. 


4 Mandamus don't lie to ſwear the Steward of a No Mands- 


„„ Simard of 
on. 
„On a Habeas Corpus it was returned, that Juue was joined & 


before the Writ came to bim, but did not ſay, that Jfſtie was jun of. 

not joined within ſix Weeks, 8c. as it ought to be by the Sta. pus ill. 

tute, and therefoze fl: There was 5 likewiſe another Fault, be- 

cue it bring in an inferio2 Court, it is not return v, that the 
Caule of Action aroſe within the Jurisdiaion. 


Judgment pro mis omitting Cuſtag, yet good per Cur. Judgment 


2 


Cuſtag. 


Clifton 
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Poſt. 
Judgment in 
Error nil ca 
Piat 


Tithes. 


3 Mod. 237. 
 Whar Words 
make a Cove- 
nant to ſtand 
ſciſcd to 
Uſes. 


Clitton and Keen. 


Tart of Erro2 was bzought, and Errozs aſſigned. The 
A Dekendant in Erro2 pleaded a Relcaſe of Erro2s by the 
Plaintiff in Erroz : The Plaintiff demurr'd per Hole Ch. J. 
The Judgment can't be affirmed, but it ought to be a Nil capiat 
per breve. 


Periam verſus A. Vicar in C. B. 


Eſolved in C. B. that it is not neceſſary fo2 the Pariſhioner 


to give Notice to the Parſon of his ſetting fozth of 
Tithes. Vide Roll 643. 2 Roll. 302. Deggs Parſons Counſel- 
lor 220. Hob. 107. that a Cuſtom fo? Cithing, without Ciew, 
is ill. Quære the Difference. 


Harriſon and Auſtin. 


»Jedment of Lands in Kent, on the Demiſe of Stoakes and 


Sarah his TUife, on a Special Qerdift, the Caſe was, A. 
ſetzed tn Fre the iſt of July, 27 Car. 2. made a Deed-Poll, 


whereby he recited, that he had no Iſſue, and that his Meaning 


and Jntent was, that his Lands and Tenements ſhould remain 
in his Blood and Kindzed, if he died without Jſſue; and after 


this Recital, in Conſideration of natural Aﬀection, he gave, 


granted, and confirmed to Sarah Stoakes, his Miece, to the Uſe 
of himſelf fo2 Life, the Remainder to the ſaid Sarah Stoakes in 


N — IE” 7 $ *» * ä * 3 * 


Tail: The Jury further found, that after this Deed he made a | 


Feoffment in Fee, and that afterwards Sarah Stoakes and her 
Husband enter'd fo2 the Foyfeiture. 

This Coſe was argued Trin. 4 Jac. 2. by Holt, Serjcant, fo2 
the Plaintiff, and Fuller, Serjeant, fo? the Defendant, 

Holt, Serjeant, fo2 the Plaintiff. 


That it amounts to a Covenant to ſtand ſeiſed, becauſe there 


is not any Tranſmutation of Poſſeſſion. 1 Co. 121. the Defini- 
tion of an Uſe, that Ceſtuy que Uſe ſhall take the Pꝛoſits; and 
he, that had the legal Eſtate, was compellable to make the Eſtate 
and Conveyance to Ceſtuy que Uſe. WBefoze the Statute of 
Ciſes, an Cle was only an Equity to have the Profits; if one 
had bargain d and (old, the Bargaince ſhould have had the Ale; 
and the Cows Bargain and Sell are not necefſary, but other 


 Wows tantamount will do. 2 Inſt. 672. Plo. 300. 8 Co. 93. 


2 Roll. 2 Since the Statute of Uſes the equitable Eſtate is 


become 


CCC ˙ : " 


tant Perſon puts in Clauſes of —— & c. without knowing 
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become legal; here is a good Conſideration. Winch 59. Dy. 96. 
pl. 40. Sid. 26. Dy. 186. An Eſtate to the Ale of one and his 
Hcirs, fo; the Life of A. determines upon the Death of A. J. S. 
Iimits an Ale to commence after his own Death, J. S. hath an 
Eſtate in the mean Time. Inſt. 222. 1 Roll. 233, 240. Here, if it 
be not conſtrued as a Covenant to ſtand iciſed, the Remainder 
in Tail is void. 

Fuller contra. 

A. (ciſed in Fee, having then no Illue, makes a Deed: Tf F 
die without Tſſue, J intend my Land to continue in my Blood 


and Family. therefoze J give, grant, and confirm, in conſidera- 
tion of natural Aﬀection to Sarah my Niece, to the Uſe of mp 


ſelf fo2 Life, Remainder in Tail to Sarah. In this Caſe the 


Cows, give, grant, and confirm cannot be a Covenant to 


ſtand ſeiſed to the Ale of the G2antoz, becauſe, if Sarah hath it 
by Covenant fo ſand ſeiſed, ſhe hath it as an Uſe, and then no 


Ale can ariſe to the G2antoz, fo2 an Uſe cannot be out of an 
Aſe, and certainly the Intent of the G2anto? was not to have no 


Eſtate himſelf, which muſt be, if it be conſtrued a Covenant to 


ſtand ſeiſed. Roll. Rep. 286, 287. Scudamore's Caſe hath no need 


of Uarrantp. 


In Covenants to ſtand ſeiſed to Uſes the Intents of all 


Parties muſt be obſerved, the TWo2ds arc, If 1 die without Iſſue, 

then to Sarah; (0 that no Uſe can be to Sarah till he dies, but the 

Ale is to her upon this contingent. Mo. 683. 3 Cro. 384, 510 02 

570. 1 Co. 99. 3 Cro. 439. . 

And now in this Term it was argued by Winnington pro 

Quer and Fuller pro Defend'. 
Winnington pro Quer'. | 7 


That this Deed⸗Poll amounted to a Covenant to ſtand feilen. 


Plo. 300. is the firſt Caſe of a Covenant to ſtand ſeiſed, and it is 
ſo mention d in 1 loſt. 112. afterwards the Jgnozance of Per- 
ſons employed in dzawing Deeds made ſeveral Queſtions about 
the Nature of Covenants to ſtand ſeiſed; that a Covenant to 
ſtand ſeiſed is conſtru'd from the Conſideration, and an implied 
Conſideration is a good Conſideration. 7 Co. 40. 11 Co. 24. but 
if there be an expzeſs Conſideration and an implied Conſidera⸗ 
tion alſo, there the expꝛeſs Conſideration ſhall make the implied 
ceaſe, Sid. 82. 3 Cro. 394. Vide Sanders and Savil's Caſe. 
Mich. 27 Car. C. B. And Plo. Que. 305. ſeems contrary. 
Ik there be a Clauſe of TUarranty in a Deed, oz a Warrant 


of Attozney, which denotes it to be a Conveyance at Common 


Law; there it hath been fozmerly held, that it ſhould not be con- 
ſtrued a Covenant to ſtand ſeiſed, becauſe the Intent appears to 
paſs it otherwiſe than by Map of Uſe. 2 Roll. 786. Mod. 175. 
but of late the Conſideration bzeaks th2o' this too, fo2 an igno⸗ 


the 
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21 Ven. 318. 


the Fo2ce 02 Operation of em. Trin. 28 Car. 2. in the Erche- 
quer Walker verſat Hall. there was the Confideration of Par- 
riage crp2eſſed, and altho' there was a Warrant of Attozney to 
deliver Seiſin in the Occd, pet it was conſtrued a Covenant to 
ſtand ſeiſcd by Reaſon of the Conſideration. He cited another 
Caſe adjudged in the Exchequer in the Time of Car. 2. where the 
Cos, give and Gzant in a Oced, to the Ale of a third Per- 
ſon, were conſtrued to amount to a Covenant to ſtand ſciſed, and 
the Cale in Queſtion is ſtronger than any of the Caſes put, fo: 
here there is no valuable Conſideration expreſſed, no2 any Clauſe 
of (Uarranty. 


Fuller fo2 the Defendant. J agree that a Uſe may be railed by 


an implied Conſideration. 


The Intention of the Parties ought to raiſe Uſes, and where 


no ſuch Intention appears, there no Ale can be raiſed. 2 Init. 


172. where a Letter of Attozney, &c. is in a Oeed, it ſhews that 
the Intent was, that the Eſtate ſheuld paſs by Tranlmutation of 


Poſſeſſion, and not by (ay of lr. 


Sid. 225. Give, G2ant, &c to a Stranger, to the Uſe of bim- 


 felffo2 Life, Remainder to his Son, nothing ariſcs to the Stran- 


2 Ven. 318. 
Sid. 25. 


ger, becauſe there is no Livery: and if any Ching did paſs to him, 
yet no Uſe could ariſe to him o2 his Son, becauſe a Atc can t ariſe 
out of a Ale; and in ur Caſe, altho' a Aſe be raiſed, pet it is to 


Sarah, and then no Cie can ariſe to the Covenantoz, hecaule Sa- 
rah had a Uſe befoze, and ſo there cant be a Uſe upon a Cie, 


and then the Covenantoz is but Tenant at TUill, and then he 
can't commit a Fozfeiture. 


The (lows are, If 1 die without Iſſue, then to Sereh, and 


-_— no Ale can ariſe to Sarab, till the Death of A. without 
Tſſue. 5 


Holt Ch. J. It is not as Fuller ſays, in Caſe that A. dies 
without Iſſue, but the Wows are (whereas he hath no Iſſue) by 
which it ſeems, that A. at the Time of the making this Deed dc- 
ſpair'd of having Jſſue, and it is but a Recital, which can't Jn- 
fluence the Limitations. „ 


Habend' to Sarah to the Tſe of A. fo2 Life, and aſter to Sarah 


in Tail, muſt be conſirucd to enure by Wap of Covenant to 


ſtand ſeiſed, fo2 if it be conſtrued to be intended by Way of 
Tranſmutation of the Poſſeſſion, then Sarah can have only an 

Eſtate fo2 Lite, and then the Ale can be only fo2 Life, fo? the Ale 
cannot be larger than tbe Eſtate, out of which it riſeth. And fo?2- 
almuch as it cannot take Effet any other Tay, than by Wap of 


- Covenant to ſtand ſciſcd, to give Sarah her Remainder in Tail, 


therefoze it muſt take Effect that Map. did. Scudamore's Cale, 
and ſo is the Caſe 2 Roll. 786. 


; As to the Cale in the Erchequer put by Winnington befo2e, on 
tac CCtozds, give, grant, &c. to the le of another, that is not 
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Law, fo2 there the Intent appeared manifeſtly, that it paſſen by 
Tranſmutation of Poſſeſſion. | 

And altho' in the Cale in Queſtion it is hard that Sarah 
ſhould enter fo2 a Foꝛkeiture, yet the Law is the ſame as if A. 
was dead. 

Dolben J. agreed, that the Recital in the Deed is purely to 
ſhew the Condition of his Family at that Time, and can't In⸗ 
fluence the ſubſequent Limitations. | 

Eyres J. J doubt of both the Caſes cited by Winnington to 
be in Exchequer. | EO 

The whole Court inclined, that it is a Covenant to ſtand ſei⸗ 


(cd $ ow afterwards Judgment was given fo2 the Plaintiff, 
Niſi, &c. 


2 Coꝛoner's Inquifition was quaſhed, niſi, becauſe it was Coroner's In- 
found befoze the Cozoner infra Burgum, and not de Burgo, — 9viſition. 


Fo; a Pꝛohibition. Jt was ſuggeſted, that the Biſhop libel- 4 Biſhop 
led fo2 a Penſion befoze his own Commiſſary, and ſo would be 1 
Judge in his own Cauſe: But the Court refuſed to grant a Commiſſiry. 
Pꝛohibition; fo2 by Holt and Eyres J. A Sult lies befoze a 
Chancclloꝛ in ſuch Cale, and there is a Caſe in Dyer, where the 
Low ſued befoze his Steward. 5 

Then it was ſaid, that the Libel was not fo a Penſion fn Annuity ſua- 
Fee, but fo2 an Annuity, as in 2 Inſt. in the Comment on the die in Eccle- 
Statute de circumſpecte agatis. But Holt and Dolben J. ſaid — 
that an Annuity is ſuable fo in the Eccleſiaſtical Court: And 
Holt ſaid that the Comment of the Low Coke on the Statute 


de Circumſpecte agatis had been often denied to be Law. 


Ch. J. Tk the Declaration don't agree with the Acetiam, there 
ſhall be only common Bail, 


Allen verſus Grey. 


Keſpals fo2 Taking his Wife. The Defendant pleads, ne * Show. 50. 

1 unques accouple in loyal Marriage, and the Plea was ad- 1 . 82 

judged ill, and a Reſpond' Ouſter awarded, becauſe a Marriage accouple, an 
in Fact is ſufficient to maintain this Aﬀion : But per Holt, a ill Plea. 


Plea that they were not married, 02 not covert in Parriage, 
would be good. 


8 2 Wood- 
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Woodward verſus Mackpeth. 


3 Mod. 211. Aſch. 4 Jac. 2. A Pꝛohibition was moved, fo? the Libel be: 
Church Or ing ko: not paying a Tax towards Bells laid upon him 
chergesbie by Reaſon of Land, which he occupy d in Coventry oꝛ Litchfield 
on th: Ine. (he libing in the Diocels of Peterborough) upon the Statute of 
— H. 8. that none hall be ſued out of the Dioceſs. And Jeffery's 
dels. Cale was cited, that every one that hath Lands in Occupation 
within a Pariſh, ſhall be (aſd to be an Inhabitant of it; but it 
was bad, becauſe it was (aid, terras habentes, and not occu- 
es. | | | 
: Now this Term a Pꝛohibition was moved fo2 again; and it 
was ſaid the Suggeſtion containd double Matter, viz. his be⸗ 
ing cited out of the Dioceſs; and that he was not liable to be 
tar'd fo2 Oꝛnaments, not living within the Pariſh; and it was 
ſaid the Patty ought to have demurr d fo2 this Ouplicity. 2 Roll. 
289. 5 Co.67. that a Man ſhall be charged, tho he lives in 
another Pariſh. And per Holt and Dolben, Bells are no moze 
Dmaments than the Steeple. 3 
Tremain. The Party is within the Diocels, becauſe he occu⸗ 
pics Land within it. 1 Cro. 97. Res 
Hole. Bells are Chattels not fixd to the Frechold, but in⸗ 
deed the Frames are (Tremain contra, 3 Cro. 659. 2 Roll. Rep. 
1. 191. Poph. 197.) Holt, He is within the Dioceſs, fo? tho he 
lives out of it, yet he occupies Land within it, and tis not with- | 
fn the Statute of H. 8. nike to the Cale upon the Statute of 
Winton. He ſhall be en Jnhabitant within the Hund2ed, that oc⸗ 
cupies Land within the Pundzed. | 
Obj. That ſuch an Inhabitant is not tarable fo2 Oznaments. | 
Anſw. As much as fo! Reparations, and fo? the ſame Reaſon ; J 
confeſs tis againſt the Cafe in Roll. But J never could ſce the 
Difference between ©2naments and Reparations; beſides, Bells 
are not Oznaments, and ſo ſald Dolben and Eyres. Vide 2 Roll. 
Rep. 270. 1 Bul. 20. Latch. 203. Conſultation was awarded. 


Hufley verſus Caſſock. 


© ChurchRires Prohibition was moved fo2z. The Libel was fo? Rates to- 
_ fo repair, &c. | wards the Repair of a Church; it was luggeſted, that they 
had uſed to repair a Chapel, a tempore cujus, &c. but koꝛalmuch 
as they had not alledged it to be a Chapel, that had ail parochtal 
Kites; the Pꝛohibition was denied, fc2 it but cite is omitted 
(as Burial) no Pꝛohibition ſhall go; and therekoze they were ad: 
vifed to amend the Suggeſtion, 
1 | Garrctt 
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Garret and Foot. 


Ebt on Bond. The Condition (on Oyer) was to pap lo Botromry- 

much within ſirty Days after the Return of a Ship, oz anden 

at the End of thirty-ſix Bonths, which ſhall firft happen, accozd- FR 
ing to Articles of Bottomry: The Defendant pleaded the Sta- 
tute of Uſury ; the Plaintiff replied, non corrupte agreatum fuit, 

to which the Defendant demurred. 
Holt. COhere a Man pleads directly to a Bond, there the 
- Plaintiff in his Replication ought to ſhew a Beach ; but where 
the Defendant pleads another Matter, than that which is in the 
Condition of the Bond, as the Plea of the Statute of Uſury, 
in this Cale the Party may well demur fo2 the Jnſufficiency of 
the Plea, and need not aſſiqn a B2each. 

Curia. This is UAſury apparent on the Condition ok the 
Bond, being 191. 10s. per Cent. and no hazard of the Pꝛinci⸗ 
pal; but the Articles of Bottomrp not being ſet fozth, per Dol- 
ben, there may be (ſomething in the Articles that may Hazard 
the Paincipal, and then it is not Uſury, and therefoze it was 
At another Day, per Curiam, it is not uſurious, fo2 it don't 
appear to be fo2 Boney lent oz boxrowed; and per Holt, It J 
covenant to pay 1col. a Pear hence, and if J do not pay it, 
to pay 2ol. it is not Uſury, but only in Nature of a Nomine 


And Judgment was given fo? the Plaintiff. 


On an Amendment after Plca pleaded, the Plaintiff hath E. Amendment 
lection to pay Coſts, 02 give an Imparlance. after Plea. 


A Reconnizance was moved to be diſcharged on an Affidavit Necogni- 
that the Nuſance was abated, but the Court refuſed ſo to do, un- bac Nu. 
leſs the Party would confeſs the Title, and ſubmit to a Fine in cance. 
Perſon, oꝛ try the Right, and then if it was found fo2 him, they 
would diſcharge the Recognizance, otherwiſe they would not. 


A Mandamus to reffoze a Clerk of a Dean and Chapter was No Manda. 

denied, fo2 he hath nothing to do with the Publick, (his Office Cite“ 
being only to enter Leaſes granted, 8c.) and it don't lie fo2 him Dean and 
any moze than fo2 the Bafliff of a Manoz, the ſame Law of Chapter. 
a Regiſter of a Dean and Chapter, unleſs there is an Aﬀidavit 

that they have Eccleſiaſtical Jurisdiction. 


Aitho' a Poozs Rate be really made at the Seſſtons on an S:fions Ot. 
Appeal, pet 1f it don't appear by the Oꝛder it ſelf, as by — 1 
e 
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Simony. 


the kommet Odder, dc. the latter Oper ſhall be quaſh; and the 
Court refuſed to ſupply this defect in the Oꝛder by Aﬀidavits. 


Crawley and Oldiſh. 


111. 3 & 4 Jac. 2. A Prohibition was moved fo? on a Libet 
H erhibited in the Arches againſt Crawley, ko: Simonp, 


who is p2onounced Simoniack by Sentence, there Crawley up: 


on this Appeals to the Delegates, where the Sentence was con- 


_ firmed. 


- Againſt the Þ2ohtbition. | 

3 Cro. 788. Chat a Simoniack is an Intruder, and his Ad. 
miſſion is void, that this Crime of ererciſing the Jurisdizton of 
the Archdeacon after Depaivation is p2operly triable in the Eccle: 
ſiaſtical Court, and the Freehold will not come in Queſtion in 


this Cale. 


Pollexfen and Thompſon ad idem. That the Freehold will not 
come in Queſtion, but it's only a P2oſecution foz a Contempt, 
&c. and Crawley is not without Remedy by Action to try his Ti- 


tle to the Perception of the Profits, &c. 


Holt contra fo a Pꝛohibition. ID 
Jn this Caſe there is no Sentence of Depaivation, and there 


is no Canon Law, which makes Simony to depzive a Man, &c. 


The Canon Law in Caſe of Pluralities was aiways allowed, 
and therefoze is in Fozce. Statute 31 El. of Simony, 

That an Ejcctment, 02 Caſe, oz Aſſiſe will well try this Caſe, 
the Tempozal Court may very well try the Regularity of a De: 
pzivation ; and, if it is within the Jurisdiction, we will admit the 
Juſtice of their Pꝛoceedings, where they have Authozity. 

Summers ad idem. That no Part of the Libel direfly layg a 
Depaivation, but only by Reaſon of which he was depꝛived: 
that no Canon binds as a Law, till it's received and allowed; and 
it was admitted by the Court, that the Tempozal Courts will 


take Care that no new Canon be introduced. That on the Li⸗ 


bel the Patronage of Neceſſity ought to come in Queſtion, and 
therefo2e the Court granted a Pꝛohibition. 

And afterwards Paſch. 4 Jac. 2. Holt cited Roll. Tit. Prohibi- 
tion 285. which is a ſtronger Caſe than outs, becauſe bzought by 
one in Poſſeſſion, but in our Caſe it is by one out of Poſſeſſion. 
Fitz. Nat. Br. 36. Tit. Spoliation, and the Rule there put, that 
in ſuch Caſes there ſhall be a Pꝛohibition, when the Freehold 
comes in Queſtion. Roll. Tit. Prohibition 292. 

Summers ad idem. That in this Caſe the Patronage and 
Freehold comes directly in Queſtion. Roll. Prohibition 285. 

Curia. There ſhall be a Pꝛohibition fo2 the Reaſon afozeſaid ; but 

Alibon contra, becauſe the Sequeſtration is only fo2 the Puniſh⸗ 
b | ment 
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ment of the Offender, and it affirms the Frechold to be in Crav- 
ley, fo2 the Pꝛoſits are ſequeſtred as the Profits of Oz. Craw- 
ley. A P2ohibition was granted. | 
Now in this Term, between Crawley and Oldiſh, it was ſaid. 
that an Ejeckment lay to2 an Archdcaconrp. 


Corſet verſus Hulely. 


Cclaration on a P2ohibition to the Admiralty, on the Sta- Suit in che 


tut: R. 2. The Dekendant, as to impleading after the 


Admiralty | 
afr-r Prohi- 


- P2ohibition, pleads Not gaftity. Et pro conſultatione habenda, bition. 
that the Ship in controverſy was hypothecated at Roterdam bp Hiyportecr- 


tion of tht 


the Maſter of it, fo the neceſſarp repair of it. And now Suit sip. 


is againſt the Maſtet of the Ship in the Admiralty; and &ﬆ a Pꝛo⸗ 
hibition lieth is the Queſtion. 

Goodwin f62 the Pꝛohibition. That the Admiraltp hath a Ju- 
risdiction by Neaſon of the Locality, not of the JNature of the 
Thing by the Statute Sid. 331. Latch. 11. a Ship pawn'd fo? 
Cituals. Cotton Records 341. fo? Mages, and as to the Calcs 
in Hob. 11. Roll. 530. there it was by Contract at Sea, but 
here in the Harbour. 5 8 

Tremain contra. The Maiter may pawn, as in our Caſe, he 
may in Caſe of Neceſſity hypothecate the Ship, and hath a qua- 
lified Pꝛoperty in it: The Maſter makes Charter parties, and 
maintains Actions thereon, and not the Owners: Ik Goods are 
dampnified, an Action lies againſt the Yaſtcr, and ſeveral Sta- 
tutes take Notice of the Paſter of a Ship, and it is neceſſary 
that he ſhould have ſuch a Power, fo2 elſe no Body would truſt 
him fo2 Neceſſaries. Hob. 11. Latch. 252. Noy 95. in Point, 
that the Maſter may Pawn. Several Mariners can't join in a 
Suit at Common Law, but they may in the Admiralty, fo2 their 
Conveniency. The Courts in Weſtminſter- Hall will not pꝛohi⸗ 
bit where the Suit is fo: Mariners Wages, Hill. 34 & 35 
Car. 2. Heathcock verſus Wood, the Maſter hypothecates, &c. 
the Party, that lends the Money, takes Pꝛoceſs out of the Admi- 
raſty to ſeiſe the Ship, and no Pyohibition bould be obtain d, and 
J have the Rule of this Caſe, but not the Suggeſtion; fo2 that 
is never entred, when the Pꝛohibition is denied, but is put into 
the Dffice only; but where the Pꝛohibition is granted, tis en- 
tred upon Recow. : 

Holt Ch. J. The Maſter may, fn Caſe of Neceſſity, pawn 
the Ship, tho' at Land; but here is no Colour fo? a P2ohibition, 
fo? it is a Matter p2operly triable by the maritime Law, and they 
have no Remedy at Common Law. 

Dolben. The Maſter may pawn in ſuch a Caſe, and tis un- 
reaſonable fo us to pꝛohibit, ſince there is no Remedy at Com- 
mon Law. 

Eyres. 
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Eyres. No Action lies againſt the Maſter, but only in the ad. 
miralty, becauſe the Party hath taken the Ship fo? his Secu⸗ 
rity. 

. 1 agreed, and a Conſultation was awarded, and Dol- 
ben ſaid, he wondꝛed that this could be made a Queſtion, ſince 
'twas admitted that the Money was fo2 the Uſe of the Ship, but 
if the Baſter had employed the Boney to his own Uſe, a Bꝛohi 
bition Could have gone. 

And per Curiam. No Pꝛohibition ſhall be granted, where the 
Libel is not bzought into Court. 


No Prohibi- A Procedendo was moved fo, becauſe the Steward of Wind- 
tion where ſor-Court (being an utter Barriſter) obeyed a Habeas Corpus, 


the Libel not 


brought in. AND returned the Cauſe thereon, altho' there were ten Weeks 

Habeas Cor- between the Appearance and Jſſue joined: But the Court denied 

Gar” it, ko the Steward might have made a ſpecial Return to the 
. Habeas Corpus. 

Dolben J. It was reſolved in kelynge s Time, that the 

Steward might pꝛoceed where Jſſue is joined accozding to the 

Statute, notwithſtanding the Habeas Corpus, and the Statute 

Directs it; but Kelynge was of a contrary Opinion, and that it 

— a — and he ought to have made a ſpecial Return 


Anno 1 W. & M. in BR 137 


DE 


Term. Sancti Mich. 


Anno 1 Willielmi & Marie, Regis & 
Reginæ, in B. R. 


* — 1 * 


Tuckey and Flower. Vide ante Mich. 2 Jac. II. 


actionable per Dolben, becauſe it appears not that it 

was chargeable to the Pariſh, and then not liable to 

be ſent to the Houſe of Cozrection; and he denied the 
Opinion in Ann Davies's Caſe. 4 Co. 17. to be Law. Ps: 


\ \ Ction fo2 Wows (Whore, and haſt had a Baſtard) not Words 


Some Perſons bꝛeaking Pyziſon about the Time of the o14 sberiff 
JPaince's Landing, in the Time of the old Sheriff, were taken 9 | 
upon freſh Purſuit by the old Sheziff ; and the new Sheriſt reku⸗ fen co the 
ſed to receive them from the old, not being delivered over to New. 
him by Jndenture with the reſt of the Pytfoners : Upon which 
the old Sheriff moves the Court, that the new Sheriff may be 
compelled by Rule to take them. 

Cur. Ik the old Sheriff did tender them afterwards to the 
new Sheriff by a new Jndenture, he is bound to take them, and 
a Rule was granted, Niſi, &c. OL. 


„The Plaintiff having bzought ſeven teveral Actions againſt the Several Ac- 
Defendant upon ſeveral Bilis of Debt; the Defendant moved — 
that they might be all joined in one to pzevent Aexation. The 5 
Plaintiff gave the Reaſon of his bzinging ſeveral Actions, viz. 
to diſcourage the Defendant from bꝛinging ſeveral Writs of Er⸗ 
r0?; but the Defendant not agreeing to this, and yet having ad⸗ 
ern, | mitted 
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Poſt 
Money into 
Court. 


Copies of 
Court-Roll 
Evidence. 


Stopping a 
Way. , 


mitted the Debts to be juſt, the Court l:ft the Plaintiff at Lt- 
berty. Holt contra. 


Rule of bzinging Boney into Court deny d in Covenant ; ſc. 
cus, ff Debt had been bzought upon the Charter-party. 


Copies of Court Rolls examined by the Steward allow to 
be good Evidence in Ejectment, without bzinging the Rolls 


_ themſelves into Court. 


Brooks and Webſter. 


CY fo? ſtoppirig a Way, and declares, that he was poſſeſſed 
, of two antient Meſſuages, &c. and that he had a Tap 
leading to them, and that they were burn d; and that he had e. 
refed a new Houſe ſuper quandam partem eorundem Meſ- 


| ſuagiorum. Thompſon, after a Ucrdict fo2 the Plaintiff, moved 


in Arreſt of Judgment, that it could not be upon part of the 


(aid Meſſuages, fo2 he had ſhewn befoze that they were burnt; to 


which it was anſwer'd, that the G2ound is part of the Meſſuage, 
and do it ſhall be intended, that he built upon the G2ound, to 
which the other Side replyy, that that Jntendment will not con⸗ 
ſiſt with what was ſaid befoze, fo2 then the ſame Wows muſt 


have two Intendments. | 


London 
Cuſtoms, 
Words, 
Whore, &c. 


Holt. This Would have been bad upon a ſpecial Demurrer; 
but Cur' were of Opinion that it was good after Uerdif. 
N Judgment pro Quer. 


Watſon and Clerke. 


Ction in London fo cauing Whore, the Defendant removes 
it by Habeas Corpus, and the Plaintiff moves fo2 a Proce- 
endo, having made an Affidavit that the Aion was fo2 the Mo 


Whore. Ch. 0 A Procedendo cannot be granted, unleſs it ap- 
peared upon the Return of the Habeas Corpus to be an Action 


warrantable only by the Cuſtom of London, and an Aſdavit can- 


not ſupply it; to which it was anſweted, that the Habeas Cor- 


pus comitig befoze the Plathtiff cculd put in his Dectaratton be: 


low, it could not be return'd to be an Aﬀfon fo2 the Moꝛzd 
_ Whore, fo2 the Entry of the Aion is only in Cale. Ch. J. The 


Plaintiff might have put in his Declaration after the Habeas 
Corpus came to the inferioz Court. Dolben J. That would be 
ſuch a Pꝛoceeding after the Habeas Corpus received, as would 
make the Judge of the Court guilty of a Contempt, to which 


Eures Juſtice agreed; and leveral of the City Counſel uncon- 
| * - 


cernd 
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the uſual Courſe to be, not to return the Declaration; but ſafd the 8 
Court would take Notice of the Cuſtom of London, and he had 
an Affidavit that the Clows were ſpoke in London, which was 

all that had been required thzo' a continued Courſe of Pꝛactice. 
He ſaid the Difference was, where an Aﬀfon was on a By-Law, 
'twas uſual to return the By-Law ; but not the Cuſtom; where the 
Action was grounded on the Cuſfom. 

It appeared afterwards, that there was not only a Plaint en- 
tred, but twas likewiſe return'd, quod partes placitaverunt & 
quod exitus intratus fuit, but no Declaration, no2 the Cuſtom re- 
turn'd. Ch. ]. Dolben, and Eyres, ſeeing the Declaration was 
in the inferio2 Court, it ought to have been return'd, and to be 
avert d in the Return, what the Cauſe of Action was. 


Orbell and Ward: 


Aken of Death, the Appellee comes in propria perſona ſua i S.. 59. 
L & petit, &c. quibus lectis, &c. per Chriſtophorum Guiſe, _ 47- 
Attornat' ſuum dicit, and ſo pleads in Abatement ok the CUtit, N ne pe 
that there is no ſuch Uill of St. Martins in Weſtminſter, but Murder nul 
St. Martins within the Liberty of Weſtminſter, to which Plea 4! Vil. C 
the 1 hat 5 — rd 5 4 u 
t. That the Plea in Abatcment is by Attözney. 2 Inſt. 3 13. of che Wrir, 
3 fl. 7. c. 1. Bro. Attorn. 82. K 1 . and well 
2. He ought to have pleaded over to the Felony. 3 Cro. 694. 
Co. Entr. 59. Raſt. Entr. 46, 47. Bro. Appeal 44, 94, io1, 111. 
Obj. è contr. Bro. Appeal 66. Fitz. Coronz 140. 27 Aſſ. pl. 3. where 
the Defendant pleads ne unques atcouple, and doth not plead 
over, &c. yet good. Anſw. That Caſe don't come up to this, be- 
cauſe there it is an abſolute Bar, and therefoze a Diverſity. 
Ward contra. The Reco is Defendens in propria perſona 
ſua petit auditum Brevis, &c. quibus leQis, &c. dicit per C. G. 
Attorn' ſuum, &c. if it ſhall be taken to be all at the ſame Time, 
then it is a Plea in propria perſona, but if at different Times; 
then it is a Diſcontinuance, becauſe there is no Dies datus. 
2. It is good with a Plea over, but ſuch Plea is not ablo⸗ 
Intely neceſſary. Bro. Appeal 66. expreſs. Nota, Pollexfen in 
his Argument in this Cale, Paſch. * Jac. 2. ſaid that the Pꝛece· 
2 
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dents are both Mays in a Plca in abatement; but admitted that 
in a Plea in Bar he ought to plead over at his Peril, and that 
the Statute ok H. 7. doth not enable the Oetendant. 

Holt Ch. J. Pou ought to have refuſed the Plea, and taken 
your Judgment by nibil dicit, but agreed, that the Defendant 
ought to appear and plead in Perſon, but here is no jPlea at all, 
and ſo there is a Diſcontinuguce; you ought to have moved, 
that the Defendant might have pleaded over, but that is a di- 
ffin# Plea, and doth not vitiate the Plea in Abatement : If the 
Plea over be of Neceſſity, you ought to have taken pour Judg- 
ment fo2 Mant of it, 
That in a ſpecial lea in Bar you plead ober to the Felony 
oz not, at your Election; but the Queſtion is, Mhether that be 


ok Neceſſity in Caſe of a Plea in Abatement, which Dolben J. 


agreed; but he was of Opinion, that if the Dekendant pleads 
over to the Felony at the ſame Time that his Plea in Abatement 
is over-ruled, it is ſufficient, and ſo it was reſolved in Parlia- 


ment ten Pears ano. : a 
Per Holt and Solicitor- General. An Appeal is Feſtinum Reme- 


dium, and therefoze he ought to plead over at the ſame Time, 


fo2 if it ſhould be admitted to plead over to the Felony, after his 
Plea in Abatement is over-ruled, then there would be two 
Trials, which is a Delap, but per Holt, the Fault is, that the 
22 hath not taken his Judgment by Nihil dicit, fo2 Mant 
Dolben, As to the Fozm of the Plea in Abatement, it is al- 


ways pleaded, that St. Martins is infra Libertates Weſtm', but 


St. Margaret's is pleaded always infra Weſtmonaſterium. 
Ward afterwards took an Exception to the Return of the TUrit, 
that the Sheriff's Name is not ſubſcribed, as it ought to be by 
12 E. 2. c. 5. of York, and therefoze Wl; and the Appearance 
don't aid it. 9 H. 5. 2. here the Return was Reſpons' J. Fire- 
braſſe Vic | 

Now in this Term, after it had been. argued by Hawles of 
Lincoln's Inn fo2 the Appellant, Judgment was given fo2 the ap. 
pellee per totam Curiam, and it was. reſolved, LE 

I. That he coming in propria Perſona, and demanding Oyer 

of the Writ, and of the Return in propria Perſona, it being the 
ſame Dap, it ſhall be intended that he pleaded alſo. in propria 
Perſona eſpecially, fozaſmuch as it was in an Action, wherein he 
could not plead by. Attoznep. (fo2 Holt ſaid, that a Man might ap⸗ 
pear in Perſon and plead by Attozey) and the Mozds per At- 
torn' ſhall be rejeffed. as Surpluſage : But if the Plea be void, 
becauſe it is pleaded: by Attomey, theu there is a Diſcoutinuance, 
— gocangee via data, Judgment ought to be given fo2 the 

ppellee. 


4 ; 2. The 


. - 


——_— 
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2. The Return of the Writ is good, fo? it is teſpons ] Fire- 
braſſe Vic, and then it is ſubſcribed per eundem Vic', and lo he is 
named in the Return within the Statute. In Civil Cauſes the 
ant of the Sheriff's Name is aided by the Statute of 21 Jac. 
Tudgment fo2 the Defendiint. 


Rex verſus Abraham &5 al. 


Ntozmation by the Attomey⸗General againſt ſeveral Perſons Information 
1 fo2 a Riot in pulling down Fences, &c. on a Demutrer to . foot 
the Infomation, Sir Fr. Winnington chewed Cauſe the laſt 
Term, viz. that the Defendants ought not to anſwer to the Jn- 
foumation; But it ought in this Caſe to be by Pyeſeritimient of a 
Jury 


Fo? the Beginning of Inkonnations, and ff they lay, Glanvil, Original of 
cap. 1. Fleta 112, 113. 2 Inſt. 46. 5 E. 3. c.g. 25 E. 3. c. 4. form 
43 E. 3. c. 3. 6 E. 3. fo. 33. 26 E. 3. 74. pl. 20. 40 Aſſ. pl. 3. 
Fo the Oziginal ot the Moꝛd Inkozmation. Raſt. 11 fl. 
7. c. 3. 1 Hl. 8. c. 6. this Statute is repealed. 1 And. 156. 
4 ol. 41. that it ought to be by Pꝛeſentment, and not by Jnfoz- 
mation. | D 
That Inkozmations are not mentioned in Raſt. and Co. Entr. Not to be 
and are not to be found till 5 Car. 1. Ruſhw. Collect. 32, 53. fvoured, Ae. 
Vide x Cro. Rex verſus Wingfield and Dy. Lamb's Caſe, and 
Freeman s Cale. 3 1 
Vide the Statute 16 & 17 Car. 1. which takes away the Star⸗ 
Chamber, that Mfozmations were not frequent till the Reſfoza- 
tion of Car. 2. That it is unreafonable, that tho aBan comes in 
93 be ſhall plead inſtanter, as the Courſe now is. 
1 And. 152. On 
Williams contra. Obj. Statute H. 7, Anſw. Jnfonnations 
are as antient as Indictments, and the Statute objeted is ſtrong 
fo2 the King. Obj. Statute 16 & 17 Car. 2. Anfw. The Pe- 
amble of that Statute is ſtrong koz us, fo2 it ſaith infozmable 
here. Obj. Hollis and Lamb's Cafe in Cro. Anſw. The Jiitoz- 
mation there was good, and no Exception taken that the Jnfoj- 


mation did not lie, that the Praitice of Pleading inſtanter in the 


Caſe mentioned by Sir Fr. Winnington is good in the Caſe of 
the Ring. 


Treby agreed with Williams, and deſired Time to argue it til 
next Term. SO 
ch the Juftice of ſeveral of our P2eve- 


Holt. e can't impea | | 
ccſſozs, Jnfozmatfons were frequent in the Time of the Low 
Hale; bat agreed that Jnfozmattons fox Batteries, &c. are op- 
pꝛeſſive, that the Star-Chamber wag an antient Court at Com- 
mon Law, and they pꝛaceeded by Inkozmation, and . = 

p 
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may we; that the Statute of 32 H. 8. of Maintenance ſuppoleth 
Inkoꝛmations to be as lawful, as Actions by Bill o2 Plaint, and 
it was not a new TUay of ſuing, &c. | 

Dolben. That Inkozmations were befoze 1 Car. there is an 
Jnfozmation mentioned in the Inſtitutes to be againſt Plowden 
and others in the Time of Qucen Elizabeth. 

Holt ſaid obiter, that no Jnfowmation could be quach' d; ſecus 
of an Jndictment. | 

Now this Term per Eyres and Dolben, Infozmations are 


more antient than 5 Car. and per Dolben, the Statute of 5 Eliz. 


Ante 36, 65. 


3 Mod. 261. 
1 Show. 68. 
Warranty on 
a Sale, 


mentions that Inkozmations were moze anttent. 
Holt. Inkozmations were at Common Law, koz there is no 
Statute that gives em. That this Court can't take Indick⸗ 


ments out of the County, in which it ſits, but this Court hath all 


the lawful Power that the Star-Chamber had, and therefoze 
may puniſh Offences committed in other Counties, which fo2 
the greater Part would be unpuniſhed, if Inkoꝛmations fo2 them 
would not lie in this Court. 

Dolben. There are ſeveral Inkozmations in the Books cf 
Entries of Pcrjury, Extorſton, &c. 

Curia. Clearly the Inkozmation lies, and Judgment fo2 the 
King, Niſi, &c. 


Croſſe and Gardner. 


\Aſe. The Plaintiff declarcs, that the Dekendant having 
; Diſcourſe of two Oren did affirm them to his own p2oper 
Oren, to which the Plaintiff fidem adhibens, gave him ſo much 


_ fo2 them, ubi revera they were the Dren of J. S. &c. 


It was agreed by the Attoꝛney⸗General laſt Trinity-Term, that 
the Action did not lie on a bare Affirmation without a Warranty. 


2 Cro. 4. 11 Ed. 4. 6. 1 Roll. 96, 97. 1 Roll. Rep. 276. in 
Point; and he ſaid further, that it was not laid to be decep- 
tive. 7 CEP 

Gold contra. As to the Cale in 2 Cro. 4. The Reaſon of that 
is, becauſe tis in his Trade, as to 11 Ed. 4. 6. that is on an 
Affirmance, that ſuch a Thing was of ſuch a Wetght oz Beaſure, 
and it was the Plaintiff's Fault that he did not Weigh o2 Bea- 
ſure it; but in our Caſe it is an offer to ſell, and is a Poſſel⸗ 


ſion, and without Doubt, if it had been laid Sciens, it had been 


attonable,' but as it is here, it is Damnum & deceptio Af: 
pl. 8. 2 Cro. 197. the Difference, where the Party hath the 
Goods in his Poſſeſſion, which he affirms to be his own. 

That the Affirmance induceth the Buping, and the Evickion by 
the rightful Owner is the Damage. 2 Cro. 474. 195, 197. Mo. 
126. I Roll. 96. | 

TE Attor- 
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Attorney-General. Admitted, if an Affirmation with an Intent 
tio deceive had been laid, the Ackion had lain, but it is not fo 
| here. 2 Cro. 474- 
Holt Ch. J. Affirmation to ſuppozt the Action ought to be at 
| the Time of the Sale, and there it is an Inducement fo buy, and 
| the Difference taken is good, where the Plaintiff may as well ſa- 
tisfy himſelf as the Defendant; and where it lieth only in the 
Conuſance of the Defendant, who affirms. Yelv. 20. Sciens ig 
____ Cuppliy'd by the Gerdict. 
| Dolben inclined, that the Aion lay, and that there was ſuch a 
| Caſe in this Court ſeven Years ago. 2: 6064 
| Afterwards, in this Term the Caſe was argued again, and 
| per Cur', the Action well lieth. 3 Cro. 44. Jones 196. 1 Roll. 91. 
cC.)⸗ůeens omitted, and pet the Action lies 1 Sid. 146. 

Holt. That Credit given on the Affirmation makes the Ac- 
tion lie. | | 

Eyres agreed on the Caſe. Jones 196. 


Judgment 750 Quer. 
Parkinſon's Caſe. 


JR Francis Winnington pzap'd a Mandamus to reſtoje him to No Mands- 
O his Fellowſhip of Lincoln-College'tn Oxon, having been er- N. : 
pell'd thence about the Pear 83, and cited Appleford's Caſe, College. 
Mod. 82. where a Mandamus was granted; tis true, By. Ap- 
pleford was not reſtozed, becaule ft appeared {pon the Return 
: that he was legally expeild, and 1 Sid. 71. Dy. Widrington's 
—_ = po i: 
But Dolben J. ſaid, that Mandamus was got by Surpꝛize, any 
ſo was Goddard's Caſe, of which Winnington had a Manuſcript. 
But Holt Ch. J. ſatd, he had alſo a Banuſcript of that Caſe, and 
his Banulcript was otherwiſe; but it was not of his own Ta- 
king, fo2 he did not then attend the Court. 
Ch. J. Here is a Aiũtoz, to whom an Appeal may be, the Bat- 
ter is only examinable befoze him, and no where eile. Such a 
College is a Lay Corporation, and if no particular Uſfito2 be ap- 
pointed, the Founder and his Heirs are Uilitozs. It it be in Caſe 
ok an Eccleſiaſtical oz Spiritual Cozpozation, and no Utiſito? ap- 
pointed, the Biſhop of the Diocels is Aiſito!, This is a pꝛivate 
Coꝛpozation, it no May concerns the Publick, and we will not 
grant any Mandamus, and ſo it was ruled in this Court in Ai- 
loff's Caſe, who was Fellow of All Souls. 
Dolben J. J remember Dy. Roberts's Caſe, who was a poo? 
Man, aud the Court was very willing to have help'd him, but 
my Loꝛd Hale ſaid he could by no Beans grant a Mandamus, foz 
that he had taken his Place ſubject to thoſe Terms; and as it 
| were 
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were ſecret Conditions; and he could no moze complain of his i11 ill 
Uſage, than a Yan could do of an ill Award, to which he had ſub: 
mitted. And the Court agreed. 

Contra of a Nota. It was admitted by the Court, that a Mandamus lies 

— to reſto;e a School⸗maſter oꝛ Pariſh- Clerk. 

Ci. F: Winnington urged, that in Appleford's Caſe, and in almoſt 
all the others befoze cited, a Mandamus was granted, altho' the 
Party had not much Benefit by it on the Return; and he pꝛayed 
a Mandamus, and then they might make what Return they 

thought fit ; but the Court ſaid they would not put the College 

to ſuch Charge to no purpoſe. 


Rex werſus Speke. 


Attainder re- Rro2 brought by the Bꝛother and Veit of Speke, to reverſe 
__ by the the Attainder of Y2. Speke, z. Dolben aſligned fo2 Etro, 
that there was no Arraignment, venit & petit auditum Indicta- 
ment præd. & ei legitur, &c. Et dicit quod ille eſt inde culpabilis 
& _ &c. 
Ch. J. It is good, and his Conkeſion is ſufficient ; fo2 the Agk- 
ing him whether he is guilty, o2 Not guilty, is to compel him 
to anſwer, and to try whether he'll ſtand mute; but when he con- 
fcſleth he is guilty, he need not be ask d. 

Diolben J. It is ill. But the other Juſtices delivered no 
Opinion, fo2 the next Exception was fatal, viz. that he was not 
asked what he had to ſay, why Judgment ſhould not be given 
againſt him; and perhaps he had a Pardon oz ſome other Mat⸗ 
ter to have offer'd: 3 fo this Cauſe the Judgment was re- 


verled. 


Rawlinſon and Oriel & al. 


1 Show. 75. Reſpaſs fot entring his Houſe and taking thence ſome 
Teo Defen- Bꝛandp; the two Defendants plead in Abatement, that 
2 le there was a founer--CWUrit bzought againſt Oriel by the ſame 
barem:ne. Plaintiff, fo2 the ſame Treſpaſs, &c. 
an Ation Goodfellow. They ought not to have joined in this Plea, fo2 
Pt oe. Treſpaſs map well abate againſ one Defendant, and tand good 
againſt the other; but Oriel ſhould have pleaded it by himſelf. 
14 H. 6.3. Debt againſt two Executozs, and one of em pleads 
Miſnoſmer, 5 Ed. 4. 2. indeed, if the Matter pleaded in Abate- 
ment ariſe on the Plaintiff s Part, oz 1 to both Detendants, 
they may join, otherwiſe not. 13 H. 7 . 
Ch. J. Jf the Writ be abatable 4 to both, then both may 
plead it. And per Eyres J. it is abatable as to both, 3 Cro. 


4 667. 
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667. (Vide Hob. 137. 250. Winch. Entr. 892. 5 Co. Sparry's 

Caſe. f 

Ch. J. Judgment againſt one Treſpaſſoꝛ is pleadable in Bar 


by the others; a fortiori, Judgment with Satiskaction, Ad- 
journatur. | 


Per Ch. J. and Dolben (obiter). The Statute of Frauds and Ante 
Perjuties, which ſaith, that the Pꝛoperty of the Goods taken ang. . 
in Execution, ſhall be bound only from the Delivery of the 


* caarit to the Sheriff, and not from the Teſte thereof, is to be 


underſtood only in Reſpet of Purchaſozs of them: But in Re- 
ſpect of Executozs, where the Party dies after the Teſte and be⸗ 
foze Execution, the Pꝛoperty ſhall be bound from the Teſte. 


| Roe's Caſe. 


A was granted to the Mayoꝛ of Briſtol to reſtoze Mandamus 


M2. Roe to the Office of Swowd-Bearer. 3 


Smith verſus Fierce. 


0 * a Special Aer dick in Ejectment, the Caſe was thus, viz. A Term de- 
A. ſeiſed in Fee, deviſed to B. and five others foz ninety. 134952 Py 
nine Pears in Truſt, to pay Debts and Legacies, the Remain- Remoinder 
der to L. his Bꝛother in Cail, and if L. and his Þeirs pay the oer in Tail. 
Ocbts, &c. that then his Executo2s ſhall aſſign to L. the Re: 

mainder to the right Heirs of the Deviſo2; L. after the Death 

of the Deviſo2 enters with the Conſent of the Deviſees fo? nine⸗ 

ty nine Pears, and took the Pꝛoſits, and ſold part of the Land 

by Bargain and Sale, and paid all the Debts and Legactes, ex⸗ 
cept 181. and makes Leaſes to Strangers, with whom he Cove: Remainder- 
nants to levy a Fine, and then levies a Fine ſur Conuſance de ind Keie 
droit come ceo, &c. to the Ale of himſelf fo: Life, Remainder Fine, che 
to his Mike fo2 her Life fo2 her Jointure (it being found that he e * 
had 5co 1. Poztion with her). He continues in Poſſeſſion fo2 a- — if che 
bove five Pears without Entry o2 Claim by the Deviſees koz Fine ad 
ninety-nine Pears. The ſole Qneſtion is, if the Term fo? nine: 22 


; . : ars the 
 ty-nine Pears be barr'd by the Fine and Nonclaim. Term. 


Treby pro Quer. 

It is not barr'd; Jf the Term fo2 ninety-nine Pears were 
not diveſted and turn'd to a Right at the Time of the Fine le⸗ 
- ied, tis not barr'd, fo2 the Fine could not wozk upon it. 

J agree, that a Term map be diveſted and the Termoz have 
nothing left but a Right, but that muſt be by an actual Expul- 
ſion, contrary to the Aﬀent of 4 Termoz, Vide 9 Co. _ 

| | IO LO, 


_ —. 
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10 Co. 96. 2 Inſt. 519. That Tenant koz Pears, by Statute, 
8&c. may be barr d by a Fine, if out of Poſleſſion; the Reaſon 
of the Bar is their Nonclaim 2 But tis abſurd to fozce one in 
Poſſeſſion to make claim, becauſe he hath all in him, which he can 
gain by Claim; and none of the Acts of L. hath turn'd the 
<crm in our Caſe to a Right: His Entry hath not, fo2 that 
was by their Conſent, and is therefoze rather an Aﬀrmation, than 
a Deſtruction of the Term. He is but their Tenant at Will, 
entring by their Conſent. A. enters, claiming to holy my Land 


paping certain Rent, my Acceptance of it makes him my Tenant 
at Mill; ſo if Lefſee fo: Pears (without ſaping how many) en- 


ters ſo of Ceſtuy que Truſt, oz Yoztgagoz, by Implication of 
Law. He, that enters by Conſent, can never be a Mrong⸗doer; 
if he had centred as a Oiſleiſoz, he would not have asked their 
Conſent, no2 have paid the Debts and Legacies. In Litt. Sect. 
70. you have the Keaſon of a Tenant at Mill, viz. It Feoffee be- 
foze Livery enters, he is Tenant at Till, becauſe he enters by 
the Conſent of the Feoffoꝛ, and then his Poſſefion is the Poſſeſ- 


| ion of the Feoffoz. 1 Cro. 302. Jones 315. And. 134. 
The Taking of the Pꝛofits, and ſelling part of the Land by 


Bargain and Sale to pay Oebts, &c. is no diveſting, fo2 the Bar- 
gain and Sale diveſts nothing, being but a Contract, and beſides 
the Lands in the Declaration were not ſold. The letting to 


Under-tenants, with whom he covenanted to levy a Fine, was on- 


ly to raiſe Money fo2 Payment of Debts; alſo tis not found 


that thoſe under Lefſees entred, and then tis but a bare Contract. 
But admit they did, pet tis no diveſting, fo2 they pꝛetended to 


have but ſeven Pears, fo2 the Leaſes were fo2 no longer Time. 
And you will not make thoſe Lefſees w2ong-doers againſt their 


Wills : And thoſe Under-Leaſes ſhall be taken to be made by 


the Licence of the Devilees fo2 ninety nine Pears. 2 Roll. Rep. 
285. - 3 

Pet admitting it ſhould be a diveſting, tis not ſo ex neceſſario, 
but at the Elefton of the Termoꝛs fo2 ninety nine Pears. Dy. 
G1, 62. 173. Latch. 75. 1 Leon. 121. And ſo is Blundel and 
Baugh's Cale, as it is cited in Latch. 53. Roll. 661. Litt. Sect. 


588, 589. 1 Sid. 458. Freeman and Barns's Caſe, And the bzing- 


ing this Aﬀion ſhews that the Termozs do not admit themſelves 


to be diveſted of the Term. And Freeman and Barns's Caſe went 
upon the Difference, where it is a Term attending upon the Jn- 
heritance, it ſhall be barr'd, where in groſs not, and ours is a 


Term in grols, viz. to raiſe Boney to pay Debts and Lega⸗ 
cies, which is not found to be done, and if it had, it is not ap: 


pointed to attend the Inheritance, but to be lurrendꝛed ta him in 
Remainder. 


Obj. That I. had a Wind to divcft the Term by the Fine. 

Anſw. 'Tis not to be regarded what L. intended, but what the 

Termo2s intended; if this ſhould be conſtrued to be a Diveſting, 
I 


it 


de it thee os e , 
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it would wozk a manifeſt Urong and B2cach of the Truſt repo- 
ſed in L. by the Termoꝛs, and therefoze your Lowſhip will not 


conſtrue it a Wrong, if the Cale will admit of any other Con- 


ſtruction. : | 

Obj. That Farmer's Caſe in 3 Co. was adjudged upon the 
Fraud. | 

Anſw. That was not the true Reaſon, fo2 at the Time of the 
Fine levied there was no Fraud, and at that Time it muſt ope- 
rate as a Bar, 02 not at all; but the true Reaſon of the Reſo- 


lution of Farmer's Cale was, that ic ſhould never be in the 


Power of the particular Tenant, by any Fine, &c. to defcat the 
Eſtate of his Leſſoꝛ, becauſe of the Pyivity between them. and 
the Leſſo2 hath Election to admit himſelf out of Poſſeſſion, oz 
not. And 2 Bul. 138, 139. goes a little further, than J have oc- 
caſion to ule it. l 

Twill be inconvenient to conſtrue it a Diveſting; as if Yott- 
gagoz fo2 Pears having a Mind to marry his Son, lcvies a 
Fine, the Moꝛztgagee is not barred thereby, as hath been reſolv- 


ed, and there the Moztgagoꝛ is Tenant at Till, as here L. is. 


Ik J have a Mind to purchaſe an Eſtate incumbzed, J cauſe the 


Jncumbzances, as Terms attending the Inheritance, Judg- 


ments, &c. to be convey'd firſt in Truſt fo2 me, afterwards J 
purchaſe the Land by Fine; this doth not deſtroy the ſald Jn- 
tumbꝛances, fo2 that would be to deſtroy and bar my own Secu- 


And tho' it be found that but 181. be unpaid, yet the Caſe is 


the ſame as if there were 10001. unpaid, and this Money can 
never be raiſed, but by this Term, which cannot be if the Ter- 
moꝛs are barred. Mo, 

Gold contra. 45 
That the Fine is a Bar within the Tos of the 4th ok H. 7. 
which concludes Parties and Paivies, ſaving ſuch Actions and 
Rights, &c. which ſhall firſt come oz deſcend to them after the 
Fine levied; and in this Caſe there is a pzeſent Right, which the 


Termoꝛs have, and nothing but a ConſtruXion upon the Statute 


can exempt them from being barred, which ſhall never be made, 
but where there is a Fraud oz Incapacity, oz no diveſting, &c. 
An Intereſſe Termini may be barred, as in Saffin s Caſe, and Ma- 
ry Podger's Caſe, and that tho it be cloathed with a Truſt to 
pay Debts, &c. as in Saffin s Cale, Farmer's Caſe was ad- 
judg d upon the Fraud and Jncapacity ; but in our Caſe there is 
no Fraud found, and it ſhall not be intended. 1 Cro. Criſp's 
Caſe, 10 Co. 56. 3 Cro. 471, 

Allo he cannot be a Tenant at Till upon this finding, it being 
only that he entred by Conſent; but in Blundel and Baugh's 
Caſe it was erpzeſly found, that he occupy'd at Mill, and Entry 
by Conſent veſts nothing, but is — an Excule fo? — 

| =. N TI Init. 
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1 Inſt. . tn the Caſe of Baſtard and Mulier. In Blundel 
and Baugh's Caſe, other Conſituctions than was made would 
have p2ot:#ed a CUrong, but in our Calc to conſtrue it a Bax 
will make good an honeſt Settlement; there they confidered the 
Intent of the Parties, and were of Opinion, that ik it had ap: 
pear'd that either of the Partics intended it ſhould have been a 
Bar, that it ſhould have been ſo; and not that the Parties 
ſhouild have Election, whether it ſhould be a diveſting, 02 no? 
The Term is diveſted, fo2 thai the Fine paſſeth the Eſtate in 
Poſſeſon as well as the Remainder. Inſt. 324. b. That a Fine 
is a Feoffment of Reco2d, and wozks not by Way of Fraction, 
but ſhall carry the whole Eſtate, which is an Anſwer to what was 
objected, that the Fine ſhould not wholly loole its Effect, but 
wo2k upon the Remainder only. 

Ch. J. This Caſe differs from Freeman and Barns's Caſe, 
and tis very unreaſonable that a Fine levied by him, that hath 
the Inheritance, ſhould bar the Term, which he himſelk hath crea- 
ted fo2 the Pꝛotection of his Inheritance, and let in the Jncum- 
bꝛances. Saffin's Caſe aud Oldford's Cale differ from this Cale, 
fo? in thoſe Caſes the Entry was barred. 3 
1 Inſt. 112. Eſtate of Inheritance veſts in the Deviſee befo2e 
Entry. A Fine may bar a Term not diveſted in ſome Caſes, 

fo2 the quieting of Poſſeſſions, where it hath been long dozmant. 


— 


Adjournatur. 


Hitchin Pariſh in Hertfordlhire. 


3 Mod. 264, Cit in Spiritual Court to compel the Plaintiff to pay a 
_ -bvrchRares ) Tax fo2 the Repair of his Pariſh Church; he moved fox a 
Chaps1 of JP0hibition. ſuggeſting that there was a Chapel of Eaſe within 
Eaſe. the ſame Pariſh, which had parochial Rights, and that he and all 
thoſe, whoſe Eſtate, &c. had, Time out of Wind, paid to the 
Repair of that Chapel. „ 
Tremain. There ought to be no Pꝛohibition. Hob. . Glaſſe 
and Bromny, that it is diſcretionary in the Court, whether they 
will grant a Pꝛohibition, oz no, in this Caſe? And there was a 
Caſe between Palfry and Brown in Hale's Time, where the Plain⸗ 
tiff in the Pꝛohibition was infozced to try, whether the Chapel 
had parochial Rights, 02 no? And it appearing in this Caſe 
that the Chapel had been out of Repair fo2 fozty Years, and no 
Divine Service in it fo2 all that Time; the Court deny d a Pꝛo⸗ 
—_ tho Chapel-CUardens and other Dfficers had been pear⸗ 

lp choſen. 


Wilkins 


Anno [ W.& M. in B. R ” 149 


Wilkins aud Wilkins. 


Aſe. Plaintiff declares, that he being poſſeſſed of divers; Show. 7, 
Goods did deliver them to the Defendant, in Confidera- ©*(< © 8. 
tion of which the Defendant afſiimed to ſell them and accompt fo2 Go.. 
them, and avers, that he did neither (elf, which he might have Plc» he re- 
done, 1102 accompt fo2 them: Defendant pleads in Abatement, 5. £7. 
that the Plaintiff ought to have bꝛought Accompt, and not Caſe, 
fo2 that the Dekendant was the Plaintiff's Fado: and Bali; 
the JIlaintiff demurs, 
Calc doth not lie, fo2 that we can have no Allowance fo? Fac- 
toꝛage, bad Ocbts, &c. 
Goodfellow contra. Mhete a Facto2 makes an expꝛeſs Pro- 
miſe to accompt, Cale oz Accompt lics. 1 Roll. Rep. 52. Dy. 25. 
Woodly's Cale ſeems to favour the Plaintiff's Eletton, to have 
the one 02 the other Action. 11 Inſt. 172. And the Charge of 
FaTtozage ſhall be recouped in Damage. 
Ch. J. It will bc inconvenient to permit an Aion upon the 
Caſe by Reaſon of the Trouble and Length of Accompts. 
Dolben contra. That Caſe lies, becauſe an Action of Ac- 
compt is a tedious and troubleſome Aion. 
Eyres J. Difference where Boney is delivered to traffick ge- 
uno and where it is to be laid out in particular Commo- 
Dities. 8 b 
That the Lozd Hale would reje# Aﬀions upon the Caſe, where 
Matters of Accompt came in Queſtion, but Kelynge Ch. J. did 
admit it in his Time. 
Ch. J. It the Factoz had covenanted under Hand and Seal, 
Covenant would have lain, becauſe that's of a higher Nature, but 
Caſe is not ſo. 5 
Dolben. Tis the ſame Trouble to try Matters of Accompt 
in an Action of Covenant, as in Cale. Adjournatur. 


Lewis and Weekes. 


Des in B. R. upon a Judgment given in the Hundzed-Court, 18 71. 
the Declaration begins with the Judgment, and doth not ber d. 
let foꝛth the Plaint, and mentions the Judgment to be coram «© Debt, on 
ſectatoribus, without naming them; and allo it doth not appear vas ment in 


infcrior 


in the Declaration, that the Cauſe of Aion aroſe within the Court, the 
Jurisdizion. There was a Uerdit fo2 the Plaintiff, and moved Puig. 
in Arreſt of Judgment. — 1 


any Procced- 


Ch. J. The not Shewing the Plaint, which was in the inkerioz ings, one 
Court, is aided after Uerdiit ; ſecus upon Demurrer, and ſo of ccufeallet 


good after 


the Verdict. 


— 
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| Award Bond. 


Poſt. 


Hab Fac. | 


Poſſe ſion. de 


novo. 


1 Show. 60. 
Stat of Win- 


ron. 


Hue and Cry, 


Robdery. 
Vide Poſt. 


the other Exceptions: And as to the Objection, that it appears 
not that the Cauſe of Action aroſe within their Jurisdiction, that 
ſhall be intended to have been given in Evidence. An Erecutoz 
brings Debt fo2 Kent-arrear in his own Time, but ſets not 
foth what Eſtate the Teſtato2 had, yet help'd after Uerdict, 
1 Sid. 

Eyres accord'. Altho' it be an Jntendment of the Title. gg 
to the Caſes in Mirror, cap. 1. Sect. 3. and 2 Cro. 184. Noy 125. 
they are not after Uerdif. 

Cur'. The Statute 16 & 17 Car. 2. helps all after Gerdi, 


where the Right hath been try d. 
gs Judgment pro Quer. 


Short and Maynard. 


Ebt upon a Bond to per koꝛm an Award, the Submiſſion was 

of all Matters to the Time of the Award: The Award 

being made in October, was that one of the Parties ſhould re- 

leaſe all Adions in December following; yet per Cur, it is good, 

unleſs it be ſhewn that ſome new Cauſe of Action interven'd, and 
Judgment pro Quer' ſur Demurrer. 


Dogget verſus Roe. 


Nuit ruled ſur Motion, That if the Sheriff doth not return an 
Habere Facias Poſſeſſionem, the Plaintiff may have a new 


Habere Facias Poſſeſſionem. And if a Man be put in Poſſeſſion 


by Uirtue of ſuch a TUrit, and after be diſturbed by Uiolence, an 
Attachment may be granted, fo2 'tis a Contempt to this Court. 
And becauſe the Juſtices of Peace would not relieve the Party, 


that complain d of ſuch Diſturbance, they were oꝛdered to attend 


the Court. | 


Young verſus The Hundreds of Sarum, Totrum, and 


Mudbury. 


Nan Action on the Statute of Winton after a Uerdi# fo2 the 
1 Plaintiff it was moved in Arreſt of Judgment: 1. That it 
is not ſaid in the Declaration, that the Robbery was committed 
in the Highway, but only prope the Highway. 7 

2. 'Tis alledged to be apud quendam locum prope faire mile 
gate infra Hundred' præd. And Hundred' præd' refers to fair 


mile Gate, and not to the quendam locum, ſo that it doth not 


appear that the Robbery was within the Hundzed. * 
2 3. Cl 


would not lie during the Continuance of the Inheritance. 


— 
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3. Tis nat averrd that the Robbery was in the Dap⸗ time. 
Cur', To the firſt, it is Matter of Evidence, and after a Aer⸗ 

di# it ſhall be intended to have been given in Evidence. 2. Pun⸗ 

dꝛed prædict. refers to both. 3. Jt needs not to be averr'd to 

be in the Day-time : And Raſtal and Co. Entr. do not mention it 
to be in the Highway, o2 in the Dap-time. 
Judgment pro Quer”, 


1 


Shuttleworth and Garrett. 


I Ndebitatus Aſſumpſit againſt an Executo? fo2 a cuſtomary Fine 888 


to be paid on the Death of the Lozd, and it is laid two Afumpic 


Kaps. 1. Dn a P2omile of the Teſtatoz generally. 2. On a — 4 


cuſtoma 
ſpccial Pꝛomiſe by the Teſtatoꝛ to pay. 2 
Thompſon moved in Arreſt of Judgment, (the laſt Term) that cd «f 
the Aﬀion did lie. — 


That this Fine dont ariſe by Contract of the Party, but by 
Cuſtom out of the Land, and Cuſtoms fo? Fines vary. 
That this is not like a Fine of a Copyholder, but is due on 
the Death of the Low, and ariſeth in Reſpect of the Tenure, 
ond may be compared to Relief oz Aid to marry his Daughter, 
&c. fo2 which Cale doth not lie. Jones 329. 2 Cro. 598. that 


Caſe don't lie thereon, becauſe it ſavours of the Realty, 
An Indebitatus Aſlumpſit don't lie on a Policy of Aſſurance oz 


lll of Exchange. That no Indebitatus Aſſampfit lieth where 
the Cauſe of Action is grounded on a Cuſtom. 

Hoyl contra. Debt lieth fo2 a Relief, foz it's like a Flower 
fallen, and Relief doth not ſavour of the Realty, fo2 then Debt 


It the Fine had not been reaſonable, oz the Term ended, this 
would have appeared upon Evidence, and is good after Uerdict ; 


. otherwiſe it ſeemeth on Demurrer. Indebitatus Aſſumpſit fo 


Rent is good after Uerdit, fo2 the Court will intend an erpzeſs 
Pꝛomiſe. An Indebitatus Aſſumpſit lieth fo2 the Fine of a Free- 
hold-Leaſe ; and ſo fo2 the Purchaſe-Bonep of Land, and our 

Caſe is not ſo ſtrong, as the Cale of Rent, fo2 here is no real 
Contract. Debt lies fo2 the Fine of a Copphold. 

Holt. Jt doth not follow that an Indebitatus Aſſumpſit lies, Foſt. : 

becauſe Debt lies; where Mager of Law doth not lie, there an 
Indebitatus Aſſumpſit don't lie, and it is miſchievous to extend it 

further than Slade's Caſe ; fo2 an Indebitatus Aſſumpſit is laid ge- 


nerally, and the Defendant can't tell how to make his Defence, 
but Debt is laid mote particularly. 


Dolben. Jt is no Miſchief, fo2 a Tenant knows the Cuſtom, 
and the Plaintiff cannot recover moze, than he pzoves to be due 
by the Cuſtom, and an Indebitatus Aſſumpſit lieth foz a mo 


Termino Sancti Michaelis. 


2 Ven. 292. 


Bill of Ex- 
change in- 
dors'd, &c. 
yer the Draw. 


Plzas amount 
to the gene- 


What to be 
picedzd and 
hat cviden- 


Holt. An expꝛeſs Pꝛomiſe to pay Kent due will not alter the 
Nature of it, ſo as to intitle the Party to have an Indebitatus 
Aſſumpſit: But to that Dolben J. anſwer d, that it was other: 
wiſe adjudged in this Court in Hale's Time. 

Now, (this Term) by thzee Juſtices againſt Holt. It was ad: 
judged that an Indebitatus Aſſumpſit lieth fo2 the Loꝛd of a Copy- 
hold Manoz fo2 a cuſtomary Fine. 


Sarſefield and Witherly. Ante % At Serjeants- 
Inn in Fleet-ſtreet. 

Sſumpſit upon a Bill of Exchange dꝛawn by the Defendant 
being beyond Sea upon a Merchant in London: The 
Declaration lets fo2th the Cuſtom ok Merchants, that if a Bill 
of Exchange be refuſed and pꝛoteſted at the End of two Months, 
that the firſt Dꝛawer is chargeable, &c. Aud ſhews how the Bill 
came to him by meſne Indozſements, averring that the Dekendant 
dꝛew this Bill, and that the ſame was rekuled: And that he pro- 
teſtavit, ſeu proteſtari cauſavit, the ſatd Bill at ſuch a Time, 
which was after the two Ponths, &c. The Defendant pleads 
that he was no Merchant, and traverſeth the Cuſtom, that the 
firſt Dzawer is liable to the Action of the Aſſignee of the Bill, 
&c. Plaintiff demurs, and ſhews fo2 Cauſe that this Plea a- 
mounts but to the Heneral Iſſue, and that he cannot traverſe the 
- Cuſtom, becauſe tis the Conſequence of the Aſſumpſit; and to 
maintain the Demurrer. 3 Cro. 201, 250. was cited, that the Con⸗ 
ſideration of an Aſſumpſit is not traverſable, becauſe it amounts 
but to the General Iſſue. (Nota, This is true of a Conſidera- 
tion executed, not of a Conſidcration executozy as the Diverſity 
was cited, is in 3 Cro. ſupra.) 

Hoyle contra. Jn many Caſes one hath Election to plead a 
Batter, oz give it in Evidence. Dy. And this is a ſpecial 
Action, and in it the Conſideration is traverſable, fo2 it is ma- 
terial; but J agree, that in a general Indebitatus Aſſumpſit, the 
Conſideration 1s not traverſable. 

Ch. J. Pollexfen. It map be either plcaded ſpecially o2 given 
in Evidence, and that to avoid the Involving a great deal ok 
Matter in the Jſſue. Ps 5 

Another Exception to the Plea was, That the Ocfendant can⸗ 
not plead that he was no Merchant, fo2 the very Taking up of 
Money and Dꝛawing a Bill makes him a Perchant to this 
Ch. J. Pollexfen. Jt is a merchandizable Act, and hinders 
him from Pleading that he is no Merchant; alſo the Cuſtom is 
laid foꝛ Merchants and other Perſons negotiantes. 

_ Hoyle inſiſted, that the Declaration is not good. 1. Becauſe 
the Time of pꝛoteſting is laid by the Cuſtom to be at the _ 
I two 


— 


E 
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two Months, and the Plaintiff hath alledged the Pꝛoteſting to 


be after the End of two Months, and lo hath not purſued the 
Cuſtom. Sed non allocatur. 


2. 'Tis proteſtavit ſeu proteſtari cauſavit, which is uncertain ; 
ſed non allocatur, fo; if he had pleaded Quod proteſtavit, he 
might have given in Evidence that the Publick Motaty did it: 
gs if A. and B. be bound to pay at ſuch a Day jointly and ſeve- 
rally; in an Action againſt A. he pleads ſolvit ad diem, he may 
give in Evidence that B. paid it, per Ch. J. Pollexfen; And the 
Judgment was reverſed, fo2 that he is a Merchant by the Ta: 
king up of Money and Dꝛawing the Bill. 


Durdant and Burcher. (Burchet verſus Durdand. 
2 Ven. 311.) At Serjeants-Inn in Fleet-ſtrecr.. 


—Rro2 out of the King's Bench in Eje#ment. Jt was found Of contia- 
L. by Special Uerdict to this Effe#, That A. ſeiſed in Fee de egi 
made his Till, and the Clauſe of it, which made the Cale, was, ftares execu- 
J deviſe to my Couſin H. during the Life of J. all my Lands up- ed. 

on Truſt, that J ſhall enjoy the P2ofits of them during his Like, 
and after his Deceale to the Heirs Bales of J. now living, o2 
ſuch other Heirs Bale o2 Female, as he ſhall have at the Time 
of his Death. J. bath a Son at the Time of the Devile, and Hzres viven- 
whether this Son takes by Purchaſe was the Queſtfon ? on 


Treby. The general Queſtion is, whether the Fine and Sut- vent. 311. 


render deſtroy the Remainder to the Heirs Male of R. D. 1 Vent. 334. 


2. Je the Remainder to the Heirs Bale of R. D. then living, Jon 
veſts in the Son, 02 if it be a contingent Remainder. 
Obj. That the TWows, then living, is a Deſignation of a par- 


_ ticular Perſon. 


Anſw. J deny it, fo; it is a Contingency, and the Son then 
living took not p2eſently, but ſuch Son, as was alive at the Fa- 


ther's Death, lo of a Devile to the next of the Mame of the 
Teſtatoz. 


Four Things are to be conſider'd in this Nil. 


1. The Wow (Heirs). 

2. The Mods (now liding). 

3- The whole Claule together. 3 

4. The Intent ok the Deviſo2 upon the whole Mill. 
To the firſt; Heir, is one that ſucceeds to the Right of Blood 
of his Anceſtoz; we have no adopted heir in our Law; and ſince 
Bracton's Time, the Rule hath been non eſt hæres viventis. 
There is no Inſtance of an Heir's Taking by Purchale, in the 
Like⸗time of his Anceſtoz, by Devile, | 

To the ſecond, (now living) Ik thoſe Moꝛds cannot Cubſiſt 
they muſt be rejected, they make the Ablurdity and Intricacy. 


154 


* 


Termino Sancti Michaelis. 


laſt. 27. One deviſeth Gavelkind Land to his eldeſt Heirs, the 
Law rejects cldeſt. Deviſe to his Erecuto2s, when the Party 
is alive, is void. So if Deviſee had no Heir Pale then living, 
ſuch Cows had been void. Hob. 65. Greens Cale. 

Obj Hzres ſometimes denotes a Perſon during the Life of hig 
Anceſtoz, as in the Statute 25 Ed. 3. of Treaſon; and in an 


Afton of Treſpals Quare fil' & hxredem rapuit. 


Anſw. This is an impꝛoper Senſe, and that it ought to be 
taken in the afozementioned Senſe. Vide Fleta, lib. 3. cap. g. 
Quod nomine hæredes omnes hæredes comprehenduntur nati & 
naſcituri. Inſt. 20. b. accord'. Here (Heirs now living, and 
ſuch other as he ſhall have do no moze denote a certain Perſon, 
than the Nati & Naſcituri in Fleta, 02 tht Procreati and Procrean- 
di in 1 Inſt. 20. | 


To the third, (Heirs) being in the plural Number, it cannot 


be reſtrain d to a particular Perſon; tho Heir compꝛehends Heirs, 


vet Heirs cannot be reſtrain'd to a ſingle Heir only; allo this is 4 


Deviſe in Remainder; but J agree, if it had been of a peſent 
Eſtate, it had been moze reaſonable to have ſtrain d it to the Con; 


ſfruction they would now make of it, fo2 in that Caſe, without 


ſuch Conſtruction, it could by no Poſſibility take Effect. 
As to the Mrit of Trans quare fil' & hared', &c. that of Ne: 


' cefſity muſt be underſtood of an Heir apparent. It we conſtrue 
(Heirs now living) to be a Deſignation of the Perſon of the 


eldeſt Son, yet to help the Defendant it muſt be conſtrued like: 
wiſe in the plural Number, fo2 that the Tall is now ſpent, ſo 


(Heirs) muſt firſt be taken fo2 (Heir) and then that (Heir) hall in⸗ 
clude Heirs. All Wows ought to have a certain Signification, 
that Deeds and Mills may be certain, and this is the Reaſon of 


the Law in affiring a certain Signification to Wo2ds. 

In Wills we muſt not expect Cales exactly to quadzate ; but 
I ſhall cite ſome Caſes that come very near to the Reaſon of this 
Caſe. Perk. Sect. 506, 507, 508. Dy. 333. b. Chapman's Caſe, 


2 Leon. 70. that to the next, that are of the Name and Blood, 


makes an Eſtate-tatl. Hob. Counden and Clerk's Caſe, 1 Co. 


66. 3 Cro. 453. 2 And. 37. Archer's Cale, 3 Cro. 453. Sid. 


193, 194. 2 Sid. 23,51. 148. Deviſe to the Heir of his eldeſt 


V2other (who was an Alien), and the Deviſe rather adjudged 


— than that it ſhould be conſtrued a Deſignation of the 
To the fourth, The Intention of the Deviſo2 was, that it 
ſhould be a contingent Remainder to H. fo2 if he had otherwiſe 


intended, he would have calld him by the Name of Godſon 0? 


That the Wows (ſuch other) are relative, which ſhews that 
(Heirs) mentioned befoze were not intended to denote a Perſon in 
certain; and accozding to the other Side, the Mozds, — 

— 2 Deits, 


2 
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peirs, &c. muſt be intended of pꝛoper Heirs, elle there can be 


no Eſtate Kail. 


another Reaſon why he deviſed it to H. during the Like of ]. 
was to ſuppo2t the contingent Remainder, fo2 there can be no 


Reaſon given fo? this, it he had not intended it to be a contin- 
gent Remainder. 


Summers contra, pro Defendente in Error. 3 

The Deviſe is to the right Heirs of J. now living, and ſuch 
other Heirs Male and Female hereafter to be boyn. 

Eldeſt Son in common Parlance is Heir, as fn the Writ of 
Raviſhment of Gard Quare fil & hzred', &c. In trans' quare 
conſanguineum & hæred', &c. Nullus heres viventis means no 
moze, but that he cannot ſucceed to the Inheritance; but in le- 
gal Pzoceedings, where the Father and Son are named toge- 
ther, he is named Heir. Vide the Caſe of Pybus and Mitford. 


Covenant to ſtand ſeiſed to the Uſe of the Yeirs Bales of the 
Body of the Covenantoz, and of his Mike Jane; the Covenan- 


to2 had a Son by his fozmer Mike, yet it was reſolved that the 
Son by Jane took by Purchaſe in B. R. in Hale's Time, 
I the (Wow Apparent had been in the Will, it had been clear 


' fo2 us; and the Mos (now living) are as ſtrong and as plain 
- a Deſignation of the Perſon. 


obj. That it is (Þeirs) not (Heir) and ſo not intended to de⸗ 


ſcribe a particular Perſon. 


Anſw. The Wozds (now living) make it as clear, as if it 
were (Peir). Leale fo2 Life, Remainder to the p2eſent Heirs 
Bales of J. S. If J. S. die, leaving one Peir only, be ſhall take. 
- There is no ſuch nice Deſcription requiſite in a Will, as a 


' Devile to J. S. my Son (the Deviſo2 having two Sons of that 


Name) is good. Low Cheney's Caſe. 


A Devile will carry an Eſtate by Jmplication; as a Devile-to 
A. after the Death of his Bother. So crbſs Remainders are 


good by Jmplitation, as to two Siſters, and if they die without 


Iſſue of their Body, the Remainder over is an Eſtate-tail by 
Implication. Hob. 32, 33- A Devile to a Stock oz Houle is 
good, Rex and Mellin in B. R. in Loꝛd Hale's Time, Iſſue and 
Heirs were relolv d to be all one in a ill; and if it were to the 


Iſſue Male now living, without Doubt it would be an Eſtate- 


tail. | 3 
The Mops (now living) are not to be rejected: TUe cannot 


conſtrue it to be a contingent Remainder, foz that is never done 
but in Caſe of Neceflity. 


Dbz. That if he take it, it niuſt be only fo: Life. 

Anſw. The Mom Heirs is not only a Deſcription of the Per⸗ 
ſon to take, but alſo a Limitation of the Eſtate to be taken : 
That the WWo2d Heir compyehends all Heirs in infinitum. 2 Roll. 


Tit. Parols 253. 1 Co. Archer g Caſe is not like the Caſe in 


X 2 Roll, 
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Roll, there the Intent that the Father ſhonld take nothing ap. 
pears, fo2 tis to the Heirs of the Body of ſuch Beit, but not ſo 
in Roll. 

The TWods (now itving) reftrain to the firſt Pcrſon. Inſt. 29. 
that Heir includes Heirs. 

{cre we are in Caſe of a Cl, where pꝛeciſe TYows are not 
rcguiſite, which is infozced by the TWowds (And fo (Want of ſuch 
Heirs, to ſuch Heirs Males and Females, Ec. ) 

Conſtruction ought to be made according to the Intent of the 
Deviloz. 2 Cro. 443. 9 Co. Sunday's Caſe, that doubtful 
pn of Limitation in a CUill may be help d by the ſubſequent 

Gods. | 

Obj. The Caſes in Leon. Hob. and Perkins ante. 
Anſw. The (lows (now living} diſtfngufſh our Caſe front 

thoſe, and this Caſe rs of a CUill. 

Obj. Dy. . Chapman's Cale, 

Anſw. That Cafe is fo2 me, fo2 there tis a Deviſe to the nert 
of the Name, &c. which is no better Deſcription than (Heirs 
now living): And in Dyer thoſe Mods make an Eſtate tail a 
fortiori in our Cale. 

Pollexfen Ch. J. Tf ft were (Iſſue Male now living) tho' in 
a Deed, it had been good, as a Leale fo2 Life, Remainder to the 
Fflue Bale of B. then living, B. having but one Son, he ſhall 
clearly takc. 5 3 1 
Sir Robert Atkins. The TWo2ds now living, differ not from 
the Wow (procreatis), the Intent of the Deviſee was to refpect 
him, who ſhould be Heir at the Time of his Death. _ 
Pollexfen. Mete Neceſſity occaſions contingent Remainders. 

Adjournatur ad prox' Term pro ulterior” Argumento. 


Vide 2 Ven. 311. Avjudged, that the Son bon at the Time of 
the Death of the Deviſoz took a Remainder in Tail by Pur 
chaſe, and the Judgment given in B. R. fo2 the Plaintiff there 
was affirmed in the Houſe of Lozdg. ; 


Edleſton verſus George Speak alias Petty. 


3 Mod. 258. Trial in B. R. foz a great Eſtate in Wiltſhire, which the 
_ Plaintiff claim'd as Heir at Law, aud the Delenbant by a 
nor ro be te- CUill : The Plaintiff, in proving bis Pevigtee, would have gi⸗ 
voked by any yen in Evidence the Anſwer of an Inkant by his Guardfan to a 
Warden Bill in Chantety (which was admitted on all Sives to be no 
1-6 ther i binding Evidence) but the Court doubted whether it ſhould not 
= good he read as Evidence, ahd the Credit of ft left to the Jury, and 
5 the Defendant's Cotitiſel inſiſting ſtrenuouſly that it ought not 
to be read; Ey res J. went to the Court of Common — — 
2 110 
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know their Opinion, and all the Judges there were ok Opinion 
that it could not be read: Then the Plaintiff gave in Evidence, 
that at a Trial between the Dekendant and J. N. the Defendant 
had given in Evidence a Deed — compzehending that, & c. but 


the Dekendant's Counſel ſaid, that it could not be now given in 
Evidence, that the Defendant at another Trial had given ſuch a 


Thing oꝛ Deed in Evidence, becauſe the now Plaintiff was no 
Patty to the fozmer Trial: And Finch ſaid, it is a conſtant 
Rule in Cale of Depoſitions, that the Advantage of em is mu- 
tual, if they can't be read on the one Side, they ſhall not be read 
on the other; but here that, which was given in Evidence at the 
Trial between the Defendant and J. N. is no Evidence againſt 


the now Plaintiff, and therefo2e it ſhall not be Evidence againſt 


the Dekendant, but per Curiam, the Reaſon that Evidence given 
at one Trial cant be Evidence at another, unleſs it be between 
the ſame Parties, is, becauſe they are Strangers to it; but in 
this Cale the Defendant was a Party, and likewiſe hath the 
Deed in his Cuſtody, and if the CUitneſles don't recite it truly, 
he map pꝛoduce the Deed and ſatisfy the Court, but the Deep 
od... in the Plaintiff's Power, and ſo the Evidence was ad- 
Che Plaintiff having pꝛoved his Pedigree, the Defendant pꝛo⸗ 
duced the Mill of Dame Ann Speak, whoſe Title was admitted, 
whereby the Lands in Queſtion were deviſed to him, on Condt- 


tion that he ſhould change his Name from Petty to Speak, and 
the Mul was publiſhed and executed accowing to the Statute, 


but one Butter, one of the CUitnefſes to this CTUill, (woze that he 
was allo a Witneſs to another ill of the ſaid Dame Speak, 
which was made afterwards, but that one Redman toe off the 
Witneſſes Names, and ſhewd Him his own Mame, and then 
thiew a JIaper into the Fire, and told him that was the Laſt 
Will of the laid Dame Ann, and do the Paper was burnt, 
whereupon a Queſtion aroſe, but it was not debated, whether 
the ſaid Mill lo burnt wag a Revocation of the fo2mer, fozal⸗ 
much as the Contents Were not known, which is a like Point 


with that in Baſſet and Noſworthy's Caſe ; and a yoting Moman 


[wo2e there were two oz thzee other Mills, that were later than 
that pꝛoduced by the Defendant, and that ſhe was a TUitnels to 
them, but did not know what was become of 'em : But in ſhot, 
a ſubſequent Will was chewn, wherein there was a Diſpoſition of 


the ſame Lands to the lame Perſon, under the ſame Condition 
ok changing his Name from Petty to Speak (which ſhew'd the 
Teſtatrix's Mind was not alter d, but there was a Clauſe of Re- 


vocation of all foꝛmer Wills in it, and it appear'd that the (Uit- 
neſſes to it were directed by the Teſtatrir, who was ſick, to go 
out of the Chamber into the Pall, which they arcozdingiy did, 
and there they ſubſcribed thelr Names, and it appear'd on 2 


— — 


158 


Termino Sancti Michaelis. : 


— —_—_— — — u— 


No Manda- 
mus to en- 


Court to exe- 
cure their 
own Scnten- 


Evidence that there was a [mall Space between the Pall, and fi 
Steps, which lead to the ſaid Chamber, in which the Lady was, ſo 
that ſhe could not ſee the CUitnefſes ſubſcribe, &c. unleſs ſhe 
went to the Chamber-Ooo2. and put one Foot out, and one of 
the Mitneſſes ſwoze the Lady late in her Chair next the Fire all 
the Time, and did not move towards the Dooz, and altho' the 
Caſe of Sir George Shier's was urged, which was thus, Sit 
George being in his Bed, and the Curtains dzawn, the TWitnef- 
ſes to his Mill came into a Room nert adjoining, and there ſub- 
fcribed, &c. but between Sir George's Chamber and the Room, 
where the (Witneſſes ſubſcribed, &c. there was a Pair of Glaſs. 
Doozs, and two q thee Pains in it bzoke, fo that if Sir George 
had look d that Tay, he might have ſeen em ſubſcribe thꝛo the 
Holes in the Glals⸗Dooz, and that was adjudged a good Sub- 
ſcription in the Pꝛeſence of the Teſtatoz, within the Statute of 
Frauds, & c. and it was not p2oved that Sir George did undzaw 
the Curtains 02 look that Map; but there was a Difference be- 
tween the Caſe at Bar and Sir George Shier's Caſe, fo? in our 
Caſe the Teſtatrir could not have ſeen the Witneſſes, altho' ſhe 
had look d that May: And Eyres J. ſaid, that Pꝛeſence ſhall be 
underſtood Uiew, ſo that this Mul, in the principal Caſe, not 
purſuing the Method appointed by the Statute, was adjudged 
vold to paſs the Lands: But the Plaintiff's Counſel would 
have it to be a good Kevocation, tho' not a good Mill eſpectal- 
ly, it containing a Clauſe of Revocation of all other Mills; 
however, the Court ſeem d to be of Opinion, that a Revocation 
ought to have the ſame Ceremonies, as a Till, altho' in the 
Clauſe of the Statute concerning the Revocation of Wills, the 
Signing and Subſcribing of the CUitnefſes is not required to be 
in the Pꝛelence of the Teſtatoz, fo2 the Statute takes equal Care 
to pꝛevent Fraud, &c. in the Revocation of Mills, as in the 
making of em: And in this Cale the Diſpoſition of the Eſtate 
is the ſame with that made in the kozmer Mill, ſo that the Tel⸗ 
tatrix did not intend it ſhould be a Revocation, unleſs it ſhould 
be a Mill alſo, and the Clauſe of Revocation (as Eyres ſaid) is 


but a Scrivener's Fomn. : „ 
And a Special Aer dict was found. 


Tremain mobed fo2 a Mandamus to the Spiritual Court to 
compel em to put their Seal to Letters of Adminiſtration, they 
having decreed Adminiſtration to his Client: The Caſe was 
thus, viz. the next of Blood refuſing to take Adminiſtration, 
the Oꝛdinarp decreed it to the pzincipal Creditoz, accowding to 
the Cuſtom of London; but becauſe the Creditoꝛ would not enter 
into a Bond to pay all Debts, as well of Recozd, &c. as Debts 
on {imple Contract, equally pro rata, thep refuſed to put their 
Seal to the Letters of Adminiſtration: But a Mandamus __ 

2 | denie 7 
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denied, and the Court ſaid, they could not oblige the Spiritual 
Court to erecute their Sentences, if they would not them- 


ſelves. | | 


The Caſe of my Lord Lovelace Chief fuſtice in Eyre, 
and a that had made ow in the For- 


reſt of Dean. 


They appeared by Habeas Corpus cum cauſa, and the Cauſe loferior Ju- 
T of their Commitment appeared to be upon the Tarrant Chit Jt 
of my Low Lovelace, Chief Juſtice in Eyre of the F oxeſt, which tices in Eyre 
was ſent and executed by a Meſſenger, upon their having Mood of Forreſt . 
and Timber of the Fozreſt found in their Yards. — 1 gy 
Powel Serj. fo2 the Pziſoners. By the Charter de Forreſta, ſentment »: + 
and 1 E. z. c. 8. and 7 R. 2. cap. 4. No Man ſhall be impꝛiſon d * nimote. 
befoze a Pꝛeſentment at the Swanimote, and the Chief Juſtice 
in Eyre is within thoſe Statutes, and reſtrained thereby from 
impziſoning, and he cited Regiſter de B. 80. Fitz. Nat. Br. 67. C. 
to the ſame Purpoſe. 
' Attorney-General contra. The Commitment is good, J a- 
gree, the Statutes and the Books cited are of Writs ground- 
ed on the ſaid Statutes, but thoſe Statutes do not extend to 
reſtrafn the Chief Juſtice in Eyre, who is the ſupzeme judicial 
Officer, but thole Statutes intend to reſtrain the miniſterial 
Officers, as Foꝛreſters, Marders, &c. and they, tis true, can't 
impeffon befoze Pꝛeſentment by the ſaid Statutes. 
This Commitment is alſo good, becauſe it appears by the 
Return, that they were taken in the Banoz, viz. Timber, &c. 
of the Fo2reſt was found upon them: The Body ſhall be taken 
immediately upon aſſarting, and the cutting down Timber and 
Wood of a Foreſt is an Aſſarting. The Difference between the 
Power of the Chief Juſtice, and the miniſterial Dfficers of the 
Forreſt is like that, which is between a Juſtice of the Peace and a 
Conſtable ; the Peace is bzoke ſcilt', the Conſtable, if the Peace 
be bꝛoke in his P2eſence, may ſeize and carry befoze a Juſtice 
of Peace, but can't commit; but a Juſtice of Peace may com- 
mit in ſuch Caſe, and that notwithſtanding there wants ſuch a 
particular Power in his Commiſſion. 1 Roll. 534. Chfef Jul⸗ 
tice in Eyre may commit out of Court, and the univerſal Pzac- 
_ — is the beſt Jnterpzeter of an antient Statute, agrees 
Holt Ch. J. The Statutes cited, tis true, doth not exclude 
the Chief Juſtice in Eyre from committing, till Pzeſentment by 
expeſs TUozds ; but pct he is within the general Mozds of em. 
Nota, The Moꝛds of 1 E. 3. 8. Church-warden, and other — 
| ers, 


Termino Sancti Michaelis 


lers. the Tlozvs of 7 N. 2. arc, None ſhall be taken by any Ot. 


ficer of the Forreſt. 


Eyres JT. An Ercuſe oz Juſtification ok an Impziſonment 
ought to be ſhewn by the Party committing, if the Fozreſt Law 
juſtifics the Commitment. 3 Leon. 218. Ruſlel's Caſez and 1 
conceive clearly, that the Chief Juſtice cant commit, but only 
where the Party is taken in the Manoꝛ, ſcilt' with bloody Hands 
02 with Ueniſon in the Forreſt, oz in the Act of cutting down 
Trees, &c. but if Timber be found in my Pard, which was cut 
in the Foreſt, that is not in the Manon, to which Dolben J. and 
the reſt agreed. 

Pemberton Serj. ſaid, altho' one be taken in the Mauoz, pet 


the Chief Juſtice in Eyre cant commit, fo2 he can ground his 


3 Mod. 283. 
1 Show. 158. 
Proof by one 
Wirneſs, re- 
ſuſed in the 
Spititual 
Court, ergo 
prohibited. 


Statute of 
Winton. 
Ante 


CUarrant on nothing but a Pꝛeſentment, but Holt thought he 
might on Dath made, that was taken in the Manoz. It was 
likewile agreed by all, that it was irregular, in as much as that 
he ſcnt a Meſſenger with the TUarraut (J conceive by Reaſon of 
the Statute R. 2. none ſhall be taken by any Officer, &. (but the 
Judges did not declare wheretoꝛe) And per totam Cur', the Mar. 
rant is illegal. 

Attorney-General obſected, that it was nat, aud that they 
ought to We out their (Urit of Mainpuze; pet alterwards the 
Court diſcharged the Paiſoncrs. 


Shorter verſus Friend. 


Pꝛohibition to the Spiritual Court was moved fo2,* upon 
their refuſing to admit Pzoof by one (Witneſs, of Pay: 
ment of a Legacy. 

Holt. le will not grant a Prohibition. Dolben contra. Be- 
cauſe one Witneſs is ſuffictent in our Law. 

Eyres. It hath been often deny'd, becauſe the Conuſance of 
the Cauſe doth oziginally belong to the Spiritual Law; and if 
you are grieved, you have your Remedy by Appeal. 

Dolben. That's no Remedy at all, becauſe thoſe, that you are 
to appcal to, judge by the ſame Law. and will refuſe your fingle 
Mitneſs; and ſo a Man map be compelled to pay twice, and in 
ſuch a Caſe a Pꝛohibition was granted upon ſolemn Debate in 


the Time of mp Loz Hale. 


Upon a ſecond Motion it was ruled, that the Party ſhould de- 
clare upon the Pꝛohibition, that the Point might be ſettled. 
Vide Hob. 188. that there ſhall be a — but vide the 


latter Caſes contra. 


Jn an Ation on the Statute of pur and Cry againſt the bun: 
dꝛed. Tremain moved in Arreſt of Judgment, that the Occlara- 
tion was ill, becaule it concluded contra formam Statuti. „ 
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as there are two Statutes, viz. Vinton, and that of Elizabeth. 
Sed non allocatur, fo? the Action is grounded ſolely upon the Sta- 
tute of Winton, and that of Eliz. is but directoꝛp. 


2. Exception. That the Occlaration is above a Pear after 
the Robbery. 

Cur. That's well enough, if the Oziginal be brought within 
the Pear, fo2 perhaps the Oefendant hath ſtood out Pꝛoceſs, and 


ſo may keep the Plaintif above a Pear — he can declare a- 
gainſt him. 


Rice verſus Pidgeon. 


TUrit of Etto2 out of the Marſhalſea, upon a Judgment = of 
there in Caſe, fo2 Wods bꝛought by a Butcher, who (in 
his Declaration) lays a Colloquium of the Plaintiff, & de una 
quarta parte Vaccz Vendibili; and that the Defendant ſaid, that 
the Cow, of which the Quarter was part, died of Calving, per 
quod he [off his Cuſtomers, and the Plaintiff had Judgment. 
The firſt Erroz afſigned was, that there wanted an Averment, — 
that the Cow was dead; and Dolben J. ſaid, there ought to be ® 
{uch Averment : But 3 Cro. 83 2. was cited to the contrary. 
Dolben J. Tt hath of late been ruled contrary to that Caſe 
that there ought: As if an Action be bzought fo2 theſe Mods, 
A. xill'd B. there ought to be an Averment that B. is dead. x Sid. 
51,52. cited to the contrary, 
Cur', The laying Loſs of Cuſtomers is too general; but if 
it had been laid, that he did erpoſe a Quarter of a Cow to 
Sale, and by Reaſon of thoſe TUows he loſt the Sale, then it 
would Have been afﬀtonable ; but as it is now laid, it is not, and 
therefoze the Judgment was Os 


Gibb verſus Tiſom. 


Crit of Crro2 out of the Court of York. The firff Erro: Cane glg, 
afſigned was, becauſe the firſt Pꝛoceſs was a Capias, and uns hers 
no Summons : But upon Uiew of the Recod, it appeared there 
was an Attachment returned the ſame Day immediate. Cur. 
That's good enough. 
2. Error. The Declaration is ag ainſt the Defendant as in 
Cuſtody, whereas it appears that he was bailed. 


Cur. In Cuſtodia is Surpluſage and ridiculous, but no Er- 
70); and Judgment affirmed. 


Y Trevilian 


. —————— 
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Trevilian and Seacomb. 


1 Show. 30. OEbetal Outlawzies were pleaded in Abatement, upon which 
Several Out- the Plaintiff demurr'd. 


lawries 


pleaded, This Plea is good, fo2 altho a Man cant plead double Pleag 
makes it dou- in I yet he may plead ſeveral dilatozy Pleas. 1 Inſt. 304. 
* b. That Book is to be intended of ſevera! Dilatoꝛies at 
1 Times, and one after another, but not at the ſame Time, 
but Tremain cited Vaughan's Caſe, Paſch. 25 Car. 2. K. B. Rot. 
25. that ſeveral Outlamies may be pleaded at the ſame Time; 
but per Cur', the Plea is ill, foꝛ the Ooubleneſs and Judgment 
5 was given fo? the Plaintift, Niſi, &C. 
Outlawry Nota. Ch. J. (aid, Jt was not neceſſary to plead an Outlaw: 
ſub ligillo. xy + þ under Seal, fo2 it was lufficient, if it be pꝛoduccd un⸗ 
der Seal. 


Brandley and Milbank. 


Obligor joint L Rroꝛ on a Judgment in C. B. The Caſe was, A. and B. en 

and ſeveral. ter into a Bond jointly and ſeveraliy, in which they bind 
themſelves, their Heirs, &c. A. dies. In Debt againſt his 
Heir he pleads that B. ſolvic ad diem, and it is found againſt 
ous and Judgment enter d generally, Quod Quer recuperet de- 

tum. 

Judgment a= Hoyl aflignd fo2 Erroz, that there ought to be a ſpecial Judg⸗ 

1 ment, and not a general one. 1 Cro. 437. Poph. 15 3. Jones 88. 

or ſpecial. but admitted that Plow. 440. Davie verſus Pepys is, that there 

ſhall be a general Judgment; but the Cales befoze cited, and le⸗ 
veral others, are contrary to Plow. 

Curia. The Judgment is good, and if it had been as Hoyl 
would have it, it had been ill. Vide 2 Roll. Tit. Heir, that there 
ought to be a general Judgment in ſuch Cale, unleſs the Plain⸗ 
tiff pzays a ſpecial Judgment. 

And the Chief Juſtice ſaid, as to Bowyer's Caſe in Poph. 
that was ina Plea to a Scire Facias, and in that Caſe there ſhall 
not be a gencral Judgment, becauſe he is there charged as Ter⸗ 

_ tenant ; and the Reaſon of the Difference between the Pleas of 
an Exrecuto? and an Heir, is, becauſe the Heir and the Land 
are bound by the Bond, but not the Erecuto2; ſo Judgment ſhall 
be general on Nihil dicit by the Heir, And J udgment was al⸗ 
firmed, Niſi, Kc. 


Vut Dolben hæſitavit. 


4 OY Lee 
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Lee verſus Baſhpole. 


A Sſampſit, in Conſideration that the Plaintiff having a Debt congers- 


due to him from J. S. a Stranger, had fozbozn to ſue him cio" exft oor 
at the Defendant's Requeſt ; the Defendant, fo2 the - Conſidera- amamogc. 


tion akozeſaid, pꝛomiſed to pay, &c. and did not ſet fo2th the Ss 
Place, where he had fozbozn, and therefoze it could not be tried: 
There was Judgment by Dekault in C. B. and upon a TUrit of 
Erro2 in B. R. that was alledged to reverſe the Judgment; but 
per Curiam, it is ſuſtctent, foꝛ the Conſideration being paſs'd, 
it is not traverſable, and therefoze it is not neceſſary to lay a 
Place, but the Defendant ought to take Advantage at the Trial 
on Non Aſſumpſit, if there was no Conſideration. 

2. This Pꝛomiſe don t appear to be by TUriting, and then, by 
the Statute of Frauds and Perjuries, it don't bind the Defen- 
dant, becauſe tis foꝛ the Debt of a Stranger. 


Curia. This is never done in Pleading, but ought to be rien or Proof 
pꝛoved on the Trial. 


And the Judgment was allirm d. 


Duppa werſus Gerard. 


Ebt fo2 Fees of Kninhthood, and the Plaintiff intitul d . Show. 78. 
himſcif as Gentleman Uſher to the King, attendant on Debt for Fees 


the King, and ſet fozth a Cuſtom to have 5 1. of every one, that doc.. 


is made a Knight, Judgment pro Quer, and it was ſaid by the 
Chief Juſtice, that it was ſo adjudged lately in C. B. © 
Nota. Tt was alledged that Gerard was made a Knight vo- 
luntarily. ns, 


Coleman werſus Sherman. 


B. and C. in Conſideration of ſuch a Rent reſerved by a n Show. 79. 

X. Deed-Poll concefſerunt & dimiſerunt to the Plaintiff, a gun k. Di- 
and on this Covenant in Law the Plaintiff brought an Acton a- joint Cove- 
gainſt A. and aſſigned fo2 Beach, that A. and another by his nunt in Law. 
Command, enter d on the Plaintiff; and he ſhew'd further, that 
A. B. and C. had nothing, but that one D. was ſeiſed in Fee: 
The Defendant comes and traverſes abſq; hoc, that A. and ano: 
ther by his Command, enter'd ; to which the Plaintiff. demurs. 

Gold pro Quer. 1. The Traverſe is ill, fo2 it ought to be 
abſq; hoc, that A. and another, oꝛ either of them, enter d. It is 
objected, that it is a joint Covenant, and therefoze not well 


T 5: bꝛought 
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brought againſt A. only. Anſw. Ik it had been on an expꝛess 
Covenant. it had been joint, but here it is on the Covenant in 
Law; the Beach is alſo aſſigned in an Ac of the Dekendant him⸗ 
ſcif : And whereas it is objefed, that it ſhall be intended to be 


joint by Reaſon of the Wozd (Demiſe) he ſaid, lo it ſhould be in 


Ejctment, but not in Covenant. 
Darnel contra. An Aﬀjon of Covenant on a Covenant in 
Law doth not lie, unleſs there be an Eſtate to fix it to; but 
here the Plaintiff hath ſhewn that the Defendant hath no Eſtatc 
in the Land demiſed, and tho' it might be good by Indenture. 
by Reaſon of the Eſtoppel, yct not here, being by Deed⸗ Poll. 
Note. Holt. Clearly, Covenant lies on the Tozd (dimiſit) Hob. 
Holder verſus Taylor, Fitz. Nat. Br. Tit. Covenant, that an ac. 
tion of Covenant lies on a Covenant in Law, altho there be no 
_ Eſtate, if the Covenantoz himſelf enters, and he cited Treport's 
Caſe. A. and B. join in a Leaſe by the Moꝛd (Demiſe) B. hath 
nothing. An Action of Covenant dont lie againſt B. if A. hath 
a Title to demiſe (to which it was ſaid, that in the p2incipal 
Cale none of the Leſſees had any Thing). Ch. J. Then an Ac: 
tion ought to be b2ought againſt em all together. 
Sold. The Brecach being laid on a perſonal Ack of A. is good 
againſt him only; and the Ch. J. agreed, that a Covenant, which 
is joint in it ſelf, ſhall be taken ſeverally, when the Bzeach allign- 
ed is a ſeparate Act of one of the Parties: But A. the Defen- 
dant traverſeth his Entry, which is good, altho' it be abſq; hoc, 
that he and the other, by his Command, enter d, and doth not 
1 | 
Traverſe on Gold inſiſted, that thoſe are ſeveral Breaches, viz. the Entry 
8 ok A. and the other; but Curia contra, that it is but one Bꝛeach 
4: and the Traverſe good; and the Chief Juſtice took this Diffe: 
"rence, viz. in a ſpecial Plea, as here it is not neceſſary to tra- 
verſe, nec aliquis eorum ; otherwiſe on a general Plea, as in 
Debt on a Bond againſt two, quod non ſolverunt, it is neceſſa⸗- 
ry to ſay, nec aliquis eorum; lo in Waſte non fecerunt vaſtum, 
nec aliquis eorum, &c. RS 


' Rex verſus Fairfax. 
3 Mod. 269. X Ozder was made by the Juſtices of the Peace, at their 
Onder of SC Quarter-Seffions, to compel a Man to take an Ap- 


ſions to rake Prentice. | | 

-= 9 - Powel Serj. moved to qualh it, becauſe Juſtices of the Peace 

bzndry. Have no ſuch Power: The firſt Statute concerning this Patter 
is 5 Eliz. c. 4 ſect. 25. and then 43 Eliz. c. 2. ſet. 5. as the 
Juſtices ſhall ſee convenient, and theſe Mozds (if any) enable 


the Juſtices, but thoſe TUows do not; fo2 the Statute 1 Jac. 
I 3 | C. 25. 


— a—_— 
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c. 25 ſect. 23. had been nerdlels, if the 5 Eliz. o2 43 Eliz. had 
given ſuch Power befoze. J confeſs the general Pꝛactice is a- 
gainſt me, but that ſeems to be founded on the Reſolution cf 
the Judges mentioned in Dalton; but Twiſden J. ſaid, there ne- 
ver was any ſuch Reſolution. Obj. That if the Juſtices have no 
ſuch Power, that Law will have no Effet. Anſw. The Church ⸗ 
wardens may raiſe a Stock to put out Appꝛentices, and with 
that the Juſficcs may put em to ſuch Maſters, as conſent to take 
em; and he ſaid, that ſuch a Power in the Juſtices would be in- 
convenient, fo2 a poo? Lad may be fo2ced on a Yerchant, Attoz⸗ 
ney, &c. who ſhall have no Security, that a Thief, Enemp, oz 
inkedious Perſon ſhall not be put upon him. Vide Pine's Caſe 
29 & 30 Car. 2. B. R. by the Advice of all the Judges, that Jul⸗ 
tices of the Peace have no ſuch Power. 

Somers Solicito2 General contra. He inſiſted on the common 
Pꝛactice ever ſince the Statute, and cited Sid. 99, 411. and the 
Clauſe of the Statute fo? raiſing of Money was, that they 
ſhould do it where none in the Pariſh were able to take the Ap⸗ 
pꝛentice without. as 
Ch. J. The Raiſing of a Stock ſeems to impozt, that the 
Maſter ſhould have ſomething with his Appzentice ; and the Jn- 
— afoꝛe mentioned will follow, if it chould be other: 

Per Dolben. An Alderman oꝛ Merchant may employ ſuch Ap- 
pꝛentice in his Kitchin. e | 

Ch. J. He muſt be bound to a Trade. 

Dolben. Pusbandzy is no Trade, pet they are often put to 
- Husbandmen, and it ſhall not be pzeſumed, that Church-war- 
dens, &c. will put Rogues oz diſeaſed Perſons upon any Man. 
Vide the Caſe of the King verſ#s Jellifer, in Chief Juſtice Foſter's 
Time, and the Courſe in Chief Juſtice Mountague's Time : And 
as to what my Bꝛother Powel ſaid, that the Pꝛacice was found. 
ed upon the Reſolution of the Judges, in Dalton Juſtice, Cro. and 

Hutton, in their Circuit delivered their Opinions, that the Juſ- 
tices of Peace had ſuch a Power, which is much antienter, than 
Dalton. And as to Pine's Caſe, ſeveral of the then Judges told 
— oy were of Opinion contrary to what Twiſden repozted to 

ourt. | 

Gregory J. The Juſtices of the Peace have ſuch a Power, 
and, if a Yaſter happens to have an ill Appzentice, he hath his 
Remedy by Appeal to the Seſſions : And the Jnconvenience would 
be great to interpzet the Statute ſo, as to give Power to the 
Juſtices of the Peace to raiſe Money to put out the poo? Chil- 
den, fo2 then they might raiſe great Sums, and put them to 
Merchants, &c. 

Eyres J. There a Statute gives a Power, it gives all 
Things neceſſary to the Execution of it; ſo by giving — a 
ower 
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3 Mod. 268, 
Mortuarics 


due by Cuſ- 


tom only. 


Power to put out, it gives them a Power to compel the Taking: 
And ſo by 3 Juſtices againſt Holt (who retained his Opinion) the 
Juſtices have ſuch a Power; but the Ower was quaſhed, becauſe 
it was made o2iginally at the Seſſions, where it ought to have 
come thither by Appeal. 


Broad wer ſus Piper. 


Uit in Spiritual Court foz 10s. as a Hoztuaty (the Party 
deceaſed leaving a perſonal Eſtate of 40 l.) And after Sen. 
tence there, it was moved here fo2 a Þ2ohtbition, upon Suggefl- 
tion of the Stat. of H. 8. and that there was not any Cuſtom in 
the Pariſh to have a Yoztuary. 

Roe ſhewed Cauſe that there ought not to be a Pꝛohibition 
after Scntence, and eſpecially where the Spiritual Court hath 
ozginal Conulance of the Cauſe, Vide 2 Roll. 318. 12 Co. 76, 
Hob. 79. that where it appears not that the Spiritual Court 
hath not Jurisdiction, no Pꝛohibition ſhall go after Sentence, 
and a Yoztuary is of a Spiritual Nature, altho' it be a cuſto⸗ 


mary Duty. 2 Inſt. 49 1. Stat. de circumſpecte agatis : If one ſue 


fo: Moncp due upon a Modus, oz fo2 an antient Compoſition 
in the Spiritual Court, there ſhall not go a Pꝛohibition. Hob. 
249. 2 Inſt. 610. 1 Cro. 237. where the Court was divided. 
Raſt. Entr. . Sid. 263. a Pꝛohibition denied in the Caſe of a 


- Wontuary; but there the Queſtion was, cui ſolvend'. Vide 


3 Cro. 151. a Pꝛohibition granted where the Suit was koz a 
- WHoxtuary. 


1 Show. 27, 


Treſpaſs. 


juſtify for 
Common of 
Turbary, 
Rejoinder, 
an Eſtoppel 
by Verdict. 


The Rule given by the Court in this Caſe was to declare in a 
Pꝛohibition, but that the Sentence Gould ſtand as to the Obla⸗ 


tion (fo2 which there was a Suit as well as fo2 the Boztuarp) 


and the Reaſon why'ft was inſiſted, that the Sentence . ſhould 
ſtand fo2 the Dblation, was, becauſe fo2 that the Plaintiff (ould 
recover his Coſts. 


Ingleton verſus Burges. 


T Reſpaſs fo2 taking Turf and Stone. The Defendant 
p pleaded that J. S. was ſeiſed in Fee of an antient Mel⸗ 
fuage, to which Common of Turbary did belong, and laid a 
Pavilege a tempore cujus, &c. to dig Stone, &c. on the Com- 
mon, and ſo bzings down a Citle from J. S. to him; the Plain⸗ 
tiff traverſeth the Pꝛeſcription, the Dekendant rejoins, that in 
an Aion of Treſpals bzought againſt him by one of the JIlain- 
tiff's Tfſue was join d on the Pꝛeſcription, and it was found a- 
nainſt him, and relics on the Eſtoppel, to which the Plaintiff 
demurs. 

I 3 Hooper. 
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Hooper. That the Plea is ill: 1. Becauſe the Pꝛeſcription 
to dig Stones is laid in groſs, and not as belonging to an an⸗ 
tient Heſſnage, and then it cant paſs to the Leſſee by the 
Leaſe. 
Curia. Atho' it is not ſaid ſpectan, pet it ought to be intend- 
cd on the whole Reco2d to be appurtenant. 

2. Exception. That the Uſage to dig Stones ts latd larger 
than the Preſcription, fo2 the Pyeſcription is to repair the an- 
tient Meſſuage, and their Juſtification is, that they took em to 
repair their Tenement. 

3. Exception. That it is not alledged, that there were any 
Quarries open, which is too large, fo2 thereby they may dig 
throughout the whole Common. 

(The Court inclined that it was ill) as to the Cſtoppel, Hooper 
ſaid, they are not favoured in the Law, becauſe they ſuppzeſs 
Truth, that no Perſons are bound by em, but Parties oz Pze- 
vies to the Recozd. Bro. Eſtate 14. 33 H. 6. 51, 52. that he be- 
ing join d with the other ſhall be p2ivileged from the Eſtoppel. 


Lite. ſect. 672. | 
That Tenement and Meſſuage is the ſame. 


Tremain contra. 
Holt. Tenement is larger than Meſſuage, and if they are 

employed on the G2ound, they are employed on the Tenement, 
but not on the Meſſuage. 


Tremain. Pou can't take Advantage of this Exception, be. 
cauſe tis waved by pour going over and traverſing the Pzeſcrip- 
tion, as in a Juſtification fo2 Common, altho' the Defendant 


doth not ſay, levant and couchant, yet if the Plaintiff traverſcth 
the Preſcription, without taking Advantage of that Fault in the 
Plea, 1t is good. 

Curia. Jt is clearly aided by a Uerdict, but it is ill in this 


- principal Caſe, becauſe on Demurrer, and you ought to pꝛove 


that it is aided by the going over and replying. 
Tremain. As to the Batter in Law ; that in perſonal Actions, 


where the Perſon is once barr'yd by Qerdit, he is fo? ever con⸗ 


cluded. 6 Co. Ferrer's Cale. 


Holt. The Meaning of Ferrer g Caſe is, that it is a Bar fo: 


the ſame individual Thing ; but here is a new Cauſe of Action. 
13 E. 4. 2, 3, 4 there one Treſpaſs is a Bar to another by May 
of Eſtoppel, but that is fo2 taking a Utllain, but that is ground- 
cd perhaps on the Keaſon of the Favour of Liberty. 7 H. 6. 8. 
Jn Treſpaſs on an Iſſue, whether ſuch a one died ſeiſed, a Uer- 
dick was a Bar to another Action of Treſpaſs by Wap of Eſtop- 
pel, becauſe there Iſſue was join d on a Batter in the Realty. 

As to the Seition of Littleton befoze cited, the joining can't 


WDuvilege as a Releaſe by one, who afterwards joins with ano. 


ther, that Releaſe is pleavable to both; if this had been in a 
al Action, where there might be Summons and Severance, 
Ae tis admitted it would be an Eſtoppel. 


Hooper. 
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Hooper. There is a Difference between an Eſtoppel and a 
Releaſe, fo2 the firſt bars the Perſon from ſpeaking the Truth, 
but the other doth not. 

Dolben J. Ferrers Calc is not like this, fo2 here is a nem 
Cauſe of Adion, a new Treſpaſs; but in Ferrer's Caſe 'twas 
another Action fo2 the lame Treſpaſs. And the Court was en⸗ 
tirely againſt Tremain. 


ContraPacem At another Day Judgment was given fo2 the Defendant, fox 
ad proto a Fault in the Declaration, fo2 being tn Treſpaſs Quare clau- 
King. ſum, &c. tali die & anno Car. 2. with a Continuando to ſuch a 
Day in the Reign of Jac. 2. it concludes contra pacem Domini 
Regis nunc, which was ruled ill upon a general Demurrer, fo2 
contra pacem refers to the Treſpaſs, not to the Continuando, and 
then tis as if no contra pacem had been at all, which is Subſtance, 
and bad upon a general Oemurrer. And that it is Subſtance, 
is pꝛoved by the Stat. 16 & 17 Car. 2. which by erpeſs Wows 
aids it after Aerdick; ſo that it appears by this Statute, that 
it was not aided by Uerdit befo2c that Statute, which it would 
have been, if it had been but Form. The common Tay is to 
conclude tam contra pacem dicti nuper Regis, quam Domini Re- 

gis nunc. 


Fitzgerald and Clanrickard. Pot. 


: Show. 76. TRro2 in Dower out of B. R. in Ireland, where the Judgment 
Wanac of was given by Confeſſion, Sc. 
Arrorney, or 1. Error. That there is no Entty of the Admittance by Suar⸗ 
2 of dian on the Roll. Bro. Gard. 7, 17. 
&c. to be 2. Error. A. B. comes per J. S. Attorn' ſuum, omitting ſpe- 
certified, if cialiter admiſs per Curiam (this was on the Plea-Roll.) Old. 
5 Entr. 35, 36. 1 Roll. 303. 29 Aſſ. 67. 4 Co. 53. Hutt. 92. 
| 3 Cro. 158. 1 1 
Nota. Jn this Caſe, on Diminution alledged, there was a 
Rule of Court certified, that there was an Admittance, ut intra. 
Mo. 434. 447- Roll. 787. Leon. 166 : 
Dolben, to the firſt Erroz, It appears that ſhe pleaded per 
Guardianum, and it is certified that there was an Ower fo? Ad⸗ 
mittance, 8X. F . 
Holt, to the ſecond Erroz. It appears by the Accord, that 
ſhe was admitted. and therefoze tis Matter of Fozm only, and 
it is in Dower, which is favour'd. Vide 2 Saund. 94. 
Diminution-. On Diminution alledged, an Ozder oz Rule of Court there 
was certified of the Admittance, which was, that Ellenor Fitz- 
gerald was admitted by Guardian, whereas the Action is bꝛought 
Miſacmer. per Dominam Ellenam Fitzgerald, which the Court inclined 
was ill. 


+ 2. Error. 
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3. Error. The Plca is quod ipſe non poteſt dedicere, which 
refers to the Suardian, and it ought to be quod ipſa non poteſt 
dedicere, &c. 

Holt. Tt is well enough. Eyres. If ipſe had been omitted, 
ft had been good, and therekozc faiſe Latin in Surpluſage will 
not vitiate. 

Holt. Ipſe being in alters the Senſc, but 'twas admitted by 
ail, that it had been good, if it had been left out. 

At another Oay Holt Ch. J. ſaid, It is not aſſigned fo2 Erro2 
in this Cale, that there is no Admiſſion per Curiam, but only 
that [ ſpecialiter admiſs | is omitted, and that is not Erro, if tc 
was lo in Fact. Vide Raſt. Entr. 366. and Tit. Age 26 
Dolben J. There are ſeveral Pꝛecedents where tis omitted. 

Hole Ch. 7. On the common Erro2 you can't aſſign no Ad⸗ 
miſſion per Curiam. 

Eytes J. In the Reſolution of Rawlins's Caſe, it appears 
that a Recow of the Admiſſion per Guardian', is not neceſſary. 


_* Motion, that (whereas a Scire Facias had iſſued out againſt the Elegic + 
Tertenants, on a Judgment, and they had pleaded ne unques fope'd 7 
ſeiſie, and Iſſue found againſt them, and Judgment fo? the Plain⸗ — 
tiff) the Elegit might be ſtopped on winging the Money into Court: 
Court; fo2 it the Elegit were taken out, and the Lands extend 

ed, we might hade the Lands diſcharged by Scire Facias, and 

bꝛinging the Money into Court; granted. The like Motton was 

lately granted in C. B. 91 


Wait verſus Perkins. 


ohibition mob d fo2 on a Suit in the Spiritual Court, fo2 a soit for Sest 

Scat in a Church, the Plaintif ſuggeſts that it is an antient in * [ 
Scat belonging to ſuch a Houſe Time out of Bind, &c. And 
alledged, that Reparatton hath been of it by him, and all thoſe, 


— * Eſtate he hath in the laid Houſe; and Pꝛohibition granted, 
Niſi, &c. 1 


Dove verſus Martin. 


5 Action of Debt againſt two, one of the Plaintiffs dies « Show. 56. 

bekoze Uerdict, and after the Uerdict paſſed; and then a nt gg, 

Potion was made to ſet aſide the Uerdict, becauſe the AMon before Ver- 
was abated; and the Queſtion was, if it can be ſet aſide upon did, Action 


Potion, oz whether it ought to have been pleaded in abatement, 
Puis darein Continuance ? HIS 


EE Ch. 
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Ch. J. Ik it be abated, then the Court v il! ſet the Gerdict a⸗ 
ſide, but why cannot you bing a Crit ot Erroz, and aſſign it 
fo? Erro? in Fat, and have it debated on the Writ of Erroz, 
whether it be abatcd, 02 not? (1 Sid. Worrals Caſe 
Nota, Theres a Caſe in Sid. . where a Difference is taken 
between an Action founded on a Tot. and one founded on a 
Contra#; in the fozmer Caſe it is not abated by the Death of 
one of the Defendants) but it was ruled in the p2zincipal Cafe, 
that the Uerdict ſhould be ſet aſide, niſi cauſa, and that the Ation 
was abated. Hob. 162, 281. 
Amicus Cu- Ik it be abated, any one as Amicus Curiz, may move to have 
m—_ the Uerdict ſet aſit de, cven the Ocfendant himſelf, 


ä 


No new Court will not grant a new Trial oz a ncw Crit of Enquiry 
bos ve upon every Exceſſiveneſs of Damage, but only where thep are 
quiry for ex- emen Exceſſve. 


ceſſive Da- 
mages. | 
Hudſon and Fiſher. 
No probibi- JE Deviſeth Lands and Chattels by his Will to ſeveral 
„. 1 Perſons. It was ruled by the Court, that no P2ohibi- 


tion ſhall go in any Banner to the Eccleſiaſtical Court, to re- 
ſtrain the Pꝛobate of the Mul, fo2 the Pꝛobate doth not affet the 
Deviſe of the Land, altho' 3 Cro. 346. was objected, to which 
Holt anſwered, that it had been adjudged contrary to that Caſe 
ever ſince. 

Ante Dolben J. Firſt a P2ohibition in this Caſe was granted ab 
ſolutcly, then it was granted only quoad the Lands, but fo? 
theſe many Pears laſt paſt, no P2ohibition at all hath gone. 
—_ J. agreed, and it was ruled that there ſhould be no Pu- 

ition. 


n and Erherick. 


— a Here was Judgment upon a Demurrer, and a TUrit of En: 


aquiricanes of quiry was executed and returned, the Plaintiff thinking 
tera Wit of he had too little Damage given moved that he might dilcont. 
loquiry. nue. And 1 Cro. Earl of Oxford's Caſe, and Leon. wete 
cited by Winnington, that he might diſcontinue, fo2 the Judg- 
ment upon Demutrer is but the Award of the Court, and but 
interlocutory. 
Vide 11 Co. Motralf s Caſe. It either Party dieth, the Ac: 
tion, after ſuch interlocuto Judgment, abates. Vide 1 Saund. 
23. One may diſcontinue after a Special Uerdif. 


Ps ; Thompſon = 
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Thompſon contra. Here is not only an intcrlocutow Judg⸗ 
ment, but the King's CUrit awarded to inquire is returned. 
Criſp Serj. contra. (The Court cannot give leave to diſcon- 
tinue in this Caſe, becauſe both Parties are out of Court, fo? 
they have no Day, & tranſit in rem judicatam, but in Caſe of a 
Special Aer dict, the Parties have a Day over, and ore in Court, 


that a Scire Facias lieth upon ſuch a Judgment upon the Death 


of the King. Raſt. Entr. 144. becauſe the Parties are out of 
Court. Vide Sid. 16. As to the Cale in i Saund. ſupra, That 
was upon a Oemurrer befoze any Judgment cntred. And a Writ 
of Jnquiry is a judicial Writ. Dy. 195. pl. 37. that cannot dif: 
continue, and no Pꝛecedent can be pꝛoduced of a Dilcontinuance 
after Jupgment. 
Holt Ch. J. It is diſcontinuable by Conſent, but not without 
x Roll. Tit. Diſcontinuance. That 'tis not diſcontinuable by the 
Court after Uerdia, without the Defendant's Conſent, which 
doth not differ from this Caſe : And 'twas ſafd, if the Plaintiff 


ſhould on Purpoſe omit the Continnances, the Defendant may 
enter then without his Conſent, and the Defendant may being in 


the TUrit of Enquiry, if the Plaintiff do not. 

Dolben and Eyres J. The Plaintiff in this Caſe cannot diCf- 
continue, and there is no Difference between this Caſe and that 
of a Diſcontinuance after Uerdit. And Dolben ſato, he had 


two 02 thꝛee Caſes to the ſame Purpoſe, and it would be vera- 
tious and miſchievous to diſcontinue in ſuce a Cale. 


Skinner and Crouch. 


I 


them: The Defendant pleads the Jivilege of the Univerſity. 
After this the Aﬀton abates by the Death of the Plaſntif, and 


fo2 the fame Treſpaſs, the Defendant at the Time of this Aﬀion 
bzought having left the Aniverſityt And now the Defendant 
pꝛap d chat the Privilege of the Univerſity might be allow'd him 
by the Court, upon Motion; and that he might not be put to 
the Charge of Pleading it ſpecially. 
Thompſon oppolen it, fo2 that the Pzivilege of the Univerſity 
extends only to Perſons reſident, which the Defendant is not 
2 habing left the UAntverüty, and taken a living fn the 
2. The Paivilege ought not to be allow d in this Caſe, fo? the 
Univerſity cannot be Partics and Judge in their own Cauſe, and 
tog a Duty due to themſelves. | 


＋ 2 Grove 


Reſpaſs brought by J. S. againſt the Pꝛotto of the Univer: Privilege of 
ſity, fo: Goods ſeiſed by him going down the River to u n 
Sturbridge- fair, the Dutp to the Antuetrũty not being paid fo? pleaded; and 


the Charter 
ſer forth, if 


his Executozs bzing another Action againſt the ſame Defendant cbereby. 


e Univerſi- 
be 


2 — ͤꝓ Wñßß * —_ . 
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Grove contra. To the firſt Obicdion. A That the De⸗ 
fendant was a Member of the Autverſitp at the Time of the 
Treſpaſs committed. 

To the ſecond, agreed that the Aice⸗chancclloꝛ cannot try his 
own Cauſe, but he may depute his Bailiff oz Steward to try it, 
and ſo it is uſually done. 2 Sid. 121. And it being chargeable 


f us to plead our Charter, we p2ay it may be allow d us upon 


otion. 
3 J. Tt is diſcretionary in the Court to allow the Pꝛi⸗ 
vilege of the Univerſity upon Yotion, 02 no ; and the Defendant 
ought to have this Puvllege, being ſued fo2 a Batter done by 
him as Pꝛoctoꝛ of the Aniverſity. 

Holt Ch. J. Puvilege reſpects the Perſon, not the Cauſe, and 
you ought to plead it; and then it will pꝛoperly come befoze us, 
whether the Defendant not being a Hember of the Univerſity at 


the Time of the Action bzought, is intitled to his Paivilege, fo! 


A Covenant 
with B. to 
ten A 
Grant of 
Lands from 
C. A. is 
bound, tho 


C. has no 


Title. 


that he was a Member at the Time of the you done. Ruled per 
Cur, that the Charter be pleaded. 


| Scounden and * 


3 upon Articles of Agreement, one of which was, 
That whereas the Plaintiff had infozmed the Defendant, that 
Bradſhaw, one of the Regicides, was Moꝛtgagoꝛ of ſuch and 
ſuch Lands, which Diſcovery the Platntiff had made, to the Jn- 
tent to intitle the Duke of York to thoſe Lands, as fozfeited by 
the Attainder of Bradſhaw, (whereag in Truth, Bradſhaw was on- 
ly Truſtee of the Term fo another). The Defendant covenants 
to obtain a G2zant of thoſe Lands from the Duke of York to the 
Plaintiff, within ſuch a Time, and Aſſigns fo2 Beach, that the 
Defendant had not pꝛocured ſuch a Gzant, &c. The Defendant 
pleads, that at the Time of the Articles entred into, the Duke of 


York had no Jntereſt oꝛ Title to the Lands, the Plaintiff de- 


murs. 
Eyres J. The Defendant is bound by this Covenant to po- 


| 8 a Gzant from the Duke, tho' the Duke were not intitled; 


but it is clear, that if the Truſtec of a Term commits Treaſon, 
it is a Foxfeiture in Law of the Term, tho Ceſtuy que Truſt hath 
an equitable Right to it. 

Dolben J. The Ceſtuy que Truſt hath ſuch an equitable Rigbt, 
and in ſuch Caſes it is uſual to grant the Land to him upon 
Petition, but in Stritneſs of Law the King is intituled to the 
Lands, and you are bound by this Covenant to pꝛocure ſuch a 
Gzant, as the Duke might make. 

Holt accord. The Defendant is bound to pzocure ſuch 8 


Gant, Et valeat quantum valere poteſt; and it was adjudged that 
the Plea was naught. 


2 Saviere 
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Saviere verſus Lenthal && al. 


Sfiſe of the Office of Marſhalſea, Per Holt Ch. J. The Proceedings 
Jury muſt firſt appear, and be called and (wom; then the fn ant 
Mrit is to be delivered into Court, and the Count ought to be 
in Parchment, and annered to the Writ, and ff the TUrit be re- 
turnable upon a Return-Dap, then is the Aſliſe to be arraigned 
upon the Quarto die poſt, but ff returnable upon a common Day, 
as this was, then if the Afſiſe be not arraigned upon that Dap, 
tt is ill. In this Cale the Jury appeared and were won, and Vcmzndane 
the Writ was delivered into Court, and the Afiſe was arraſgn- i2 Af on- | 
ed in French, and the Tenant demanded; but the Count not cv not res- 
being in Court, the Counſel fo2 the Tenant inſiſted upon it, 9y to Count 
that the Tenant could not be demanded (which was allow'd 1 Taro, 
by the Court) and that therefoze the Demandant ſhould be non- Demand. 
ſuited, but the Court ſaid they were ſufficiently poſſeſſed of the 
Cauſe by the Crit being return d into Court, and upon that 
gave Day to the Demandant till the Day following, and adjour- 
ned the Jury to the lame Day, upon which Day J was infozned, 
after the Jury (wom and the Plaint read; the Counſel fo the 
Tenant demanded Oyer of the CUrit, which being read, and the 
Demandant having till neglected to ding his Count into Court, 
(as he was directed by the Court to do) the Tenant could not 
be demanded, and the Court refuſing then the Favour of a fur- 
ther Day, the Demandant was nonſuited, ; 


Rex werſus Clench. 


Oved to quaſh an Indictment foz a Riot upon the Stat. of Sc. H. 4 
13 H. 4. cap. 7. The Exception was, that by the Sta- f te, la. 
tute, the Jndiament ought to be taken befoze two Juſtfces, and chereon may 
the Þigh-Sheriff 02 Under-Sheriff; and this is taken befoze two je Jade, 
Juſtices of the Peace only. 

Holt Ch. J. M the Conviction be upon Uiew, then it ought 
to be as you alledge; otherwiſe, if made upon Jnquiry. Vide 
the Clauſe ot the Statute. After, upon reading of the Statute, 
it appeared to be taken a Month after the Riot committed. And 
—— pu Cur, it is clearly good by the Statute, befoze two 


Loc 


— — 


3 Mod. 262. 
1 Show. 68. 
Two Wit. 
neſſes to a 
Will, and 
two to a Co- 
dicil, one 
whereof was 
a Witneſs to 
the Will, are 
not three 
Witneſſes to 
the Will ir 
ſclE 
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Lee and Libb. 


ETA Special Gerdi. A. ſciſed in Fee (tali die) made 
bis Mill in CUriting, by which he deviſed the Lands in 
Queſtion to the Dekendant, and that he did ſeal and publiſh this 
Mill in the Pꝛeſence of two Titneſſes only, and that theſe to 
CUitnefſes only did ſubſcribe in his Pzeſence, and that a Year af: 
ter he cauſed to be made another (Uriting, which did recite that 
be had made his Ai, and confirms it in all Things, only by 
this Codicil 'twas ſaid (And my Till ts, that this Codicil be ta- 
ken to be of Fozce, and part of my CUill). And twas found 
that the Codicil was ſigned by two Citneſſes, one of which 
was a Citneſs to the fozmer CUil!, the other a new one, not 


- Witneſs to the fozmer Mill; and twas further found, that this 


- which is not here, fo2 the new Mitnels ſubſcribing the Codic 


Codicil was diſtind, and not anner'd to the foxmer Cal. 

Thompſon. This Mill is not good within the Statute of 
Frauds and Perfjurtes to carry the Lands, foz that Statute re- 
quires all uus, that devife Lands, ſhould be in Mrtting Cubſrri- 
bed by thzee Witneſſes at leaff, in the P2eſence of the by 
cannot be a good (Witneſs to the Will, fo? it is diſtinct from the 
Codicil, thep be not annex d together, there was a Year betwirt 
the making of them: And this third Mitnels never (aw the 
Mill, neither ts it found that he was ever in the Teſtatozs Pe- 
— ſo that he can never make a third CUitneſs to ſatisfy the 

tatute. 

That this is in Diſinheriſon of an Heir, whom pour Loꝛdchips 


will Favour; and it is upon a Statute to ſuppꝛeſs Fraud, which 


to the Til, co as to make ft a good Will to paſs the Land? 


all be taken firictly. | 
Treby Attozney-General contra. The Queſtion is, whether 
the new (Witneſs to the Mill chall be accounted a third CUitneſs 


The Jury have found that ft was his CUill, the Codicfl and 
the Mill are to be taken together, thep are two Parts inyeed, 
and ure found to be diſtin, and not anner d, but they malte u 
dit one fntfre Ml. Dne Mill may conſiſt of feveral Mritin 
made at ſeveral Times, foz'no Pan can think all at once, and 
there is no need that they ſhould de tacked together: a Will 
made in thee oz four Sheets of Paper not ftiched together, and 
one TUitneſs ſubſcribes on one Sheet, another on another; a 
third on the third, this is a good Mill. And Dolben juſt cited 
the Earl of Eſfſex's Caſe, where, after the Earl's Death, one 
Sheet was found in one Houſe, and another in another Houle, 
yet adjudged a good Till. 
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Tt hath been objected that the Titneſſes to the Codicil never 


ſaw the Gul. Anſw. TUitnefles ſcidom do, Mens Ttlills arc 
Sccrets, and they very often ſubſcribe upon the blank Part of 
the TUtll, ſaying, This is my ul, and good. 

J cannot cite many Caſes, fo2 tis a new Queſtion upon a new 
Statute, but there is a Cale 02 two comes up to the Reaſon of 
this. 2 Cro. 144. Molineux Caſe, Noy 1:7. There tn a De- 
viſe of ſome Rents and Annuities, Reference was had to an Jn- 
denture : Che Words of the CWUill were, Item, J Till that A. 
ſhall have all ſuch Annuities, &c. as be expꝛeſſed in an Inden⸗ 
ture, &c. ſigned, &c. So that the Till alone, noz the Inden⸗ 
ture alone, would not have carried thoſe Annuities, &c. but both 
together make a very good TUt!l, juncta juvant. 

A Fine alone, no2 an Indenture alone, to declare the Ales of 
that Fine, do not make a Kevocation, but both together. Obj. 
This would diſinherit the Heir. Anſw. The Honeſty of the Cale 


is with us, fo2 the Mil was made fo2 Payment of Debts and 


Legacies, and Pꝛobiſion fo2 Childzen, and pour Lo2dſhips will 
not favour the Yetr to defraud the Crevito!s. 

The End of the Statute is anſwered, you have here the Cre- 
dit of thꝛee CUitneſſcs atteſting, the Honeſty of the Caſe is with 
us; and the Jury have found that it was his Mul. 

Thompſon object d, that twas not found that the Witneſs did 
Sign in the Preſence, cc. 

Ch. J. Tis found thep ſeal'd, and Sealing is Signing. 

Dolben J. A ſigns his Will, and two itneſſes (ſubſcribe in 
bis Pꝛeſence; and the next Day a third ſubſcribes in his Pꝛe⸗ 

ſence, this is good; fo? there is no need that the Ceſtatoꝛ ſhould 
ſign in the Pꝛelence of thzxe CUitneſſes. 
Ch. J. The Teſtatozs Signing is requiſite to make the Till 


valid, and the Witneſſes muſt be TUitneſſecs of his Signing, 


which they cannot be, if it be not done in their Pꝛeſente. 
Thompſon. It is not found that the Codicil was ſubſcribed 
in the Pꝛeſence, &c. And it ſhall not be intended. 
Ch. J. That may be amended by the Notes of the Special 
Qerdict, oz if it cannot, you muſt not think to get Judgment by 


that Slip, fo2 we will award a Venire Facias de novo, if you will. 


not allow it to be amended. 


At another Day the Chief Juſtice delivered the Opinion of 
the Court, viz. that it was not a good Mill within the Sta» 
tute, fo2 the Mozds of the Statute are (ſigned by the Oeviſoz, 
and atteſted by thzee TUitnefſes in the Pꝛeſence of the Devil) 
And here wants the Atteſting by thzee Witneſſes, accowding to 

the Act. The Codicil will not carry the Land without the Will, 
no2 the Will without the Codicil: And the thzee Witneſſes with- 
in the Statute ought to be TUitneſſles to the hole. 
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Bill of Ex- 
change pay- 
able to A. 

not ſay ing, 


or Order. 


Bill taken as 
Money. 


Dolben ſaid, he was lozry that they could not Help the JIlafn- 
tiff, fo2 two Witnefles do as much ſhew the Intent of the Devt- 
ſoz, as twenty, but it would be of dangerous Conſequence to 


make (o wide a Beach in the Statute. 
Judgment pro Def. 


Duckmanee verſus Keckwith. 


Bill of Exchange is dzawn payable to J. S. (not ſaying, or 
Order) J. S. aligns this Bill by Indozſement, and the 
Ation is b2ought againſt J. S. 

Holt Ch. J. If this be a Bill, which is aſſignable, then clear: 
Ip the Aﬀion lieth; but here the "Queſtion is, whether this will 
amount to a new Bill to charge the Indozſo:? J agree, if it 
were payable to J. S. 82 Onder, there it is aſlignable, and you 


may have your Action againft the Indo2(o2, oz reſozt to the firff 


D2awer. 

Dolben J. Jf my Credito2 takes a Bill from me, _ a 
Goldſmith, who after bzeaks, befoze Payment of this Bill, 
Crevitoz cannot after come upon me, fo2 he hath taken this Sa 
ko his Debt. 

Holt Ch. J. It the Bill be upon the Goldſmith, 02 Ower 

the Creditoꝛ map after come upon you. 
Dolben contra. Fo? it might be a good Bill at the Time | 
that J gave it, and my Creditoꝛ may neglect to cali the Money 
in in Time, whereas the Goldſmith might be reſponſible at the 
Time that J gave the Bill, and fail afterwards. Adjournatur. 
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Cudliff and Rundle. 


Aſe. Plaintiff declares, that he was poſſeſſed of a 4 Mod. 9. 
Term in a Houſe, which he let to the Defendant fo2 . 
ſeven Peats, and that the Defendant negligently negligent 
kept his Fire, &c. Defendant pleads non dimiſit, keeping bis 
the Houſe per lndenturam przd. Special Uerdiz, that the Plain- 
tiff let the Fenement called with all Houſes, & c. ex- 
cept, and always reſerved the new Houſe fo2 the Ce of — 
Plaintiff and his Family, and not to be let to any other, but 
the Defendant to have the Ale of it in the Plaintiff's Abſence; de 
And find further, that only one Room was fn the Plaintiff's 


_ Cuſtody, and the reſt in the Defendant's, and that the Fire hap⸗ 
pen'd in the Defendant's Part. 
Gold pro Quer. 


1. An Ackion will lie by a Leſſee againſt his Under⸗Leſſee, be. 
cauſe chargeable over to his Lefſoz, Hern pl. 161. Jermy and 
Lowther. 3 Cro. 461. Jones 224. 1 Cro. 187. 
2. That upon this Tflue of Non dimiſit, &. The Jndenture 
found by the Jury varies not from the Declaration, becauſe the 
Houſe is demiſed, and the Plaintiff only pzivileg'd to be there ad 


placitum, and no Jutereſt excepted. 2 Cro. 329. 3 Cro. 40. 
1 Leon. 68, Ow. 91. Inſt, 281. 


Aa Roe 


— 
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Roe contra. Admitted the firſt Point. 

Admitting the new Houſe to be demiſed, yet not dcmiſed foz 
ſeven Pears, prout in the Declaration. 1 Saund. 206. Ow. 20. 
1 And. 52. Bend. 181. | 

That it is at moſt but a Leaſe at Till, and then not ſuch a 
opt the Plaintiff hath declared on 2 Roll. 709. 
Dy. 260. 

Holt Ch. J. It appears not that the Plaintiff hath any Re. 
verſion, whereupon to ground his action; the Declaration being, 
that the Plaintiff was poſſeſſed of a Term fo; Years then, and 
pet to come, which may be, tho the Plaintiff hath paſſed away hig 
whole Jntereſt. 

Afterwards, in Hillary-Term following, the Court ſpake ta 


this Caſe. Eyres J. That a good Action would have lain foz the 
Plaintiff, if he had well declared; but here he declares upon a 


Leaſe fo2 ſeven Pears of the new Houſe, whereas the new Houſe 


paſſed not by Reaſon of the Exception. Brownl. 181. in Point, 


1 Saund. 52, 206. 
Gregory J. accord'. Jones 224. Hob. 170. Inſt, 47. Bendl. 


181. And. 52. in Point. Dy. 264. Ow. 20. 


Dolben J. accord. 

Holt Ch. J. accord', That the new Houſe was abſolutely ex- 
cepted. | 15 

— Judgment pro Defendente per Cur. 
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Hobbs and Young. 


Nkozmation ſur Stat. 5 Elie. koꝛ ercrciſing a 0 not ha- I ow. 241, 
ving been, &c. it wag found ſpectally, that he employed 5 1 
thoſe, that had been Appzentices in the ſaid Trade, and kept Employiog 


a Pater Wozkman to Dverſee them, who had ſerved ag Wockmen: he 


Apprentice to the (aid Trade. — — 


Eyres J. pro Quer. At Common Law any Man might exer- rice, is an 


cile a Trade, but the Statute reſtrains this. 1 Cro. 347, 576. Exerciſing 


he Trade 
2 Bul. 191. 1 Saund. 312 within f E- 


He is a Trader in Law, who runs the Hazard of the Loſs, and lz. 
is to have the P2ofit of the Trade: The Widow of a Tradel⸗ 
man cannot exerciſe her Husband's Trade, unleſs the Cuſtom 
warrants it. Noy 50. Hutt. 132. - 

Paivate Uſe of a Trade in one's own poule, fo2 the Uſe of 

one's Family, not within 5 Eliz. ſecus, if exerciſed pꝛivately to 
 expo2t and ſell abꝛoad. 8 Co. 130. Hob. 211. 11 Co. 54 
| Gregory J. accord”. 
Dolben J. contra. The Defendant here ererciſeth only the 
Trade of a Merchant, and not of a Cloth-wozker within the 
Statute. The Intent of the Statute was to pꝛevent Jdlencſs, 
— fo2 well-wozking in the Trade, which Defendant hath pur- 
ured, 

Holt Ch. J. pro Quer. One of a particular Trade cannot 
ererciſe de: Trade: As Coach maker cannot make the 


Nees of bis Coach, that belongs to the Trade of a Wheeler, 
Oy 133. 


in 2 A 


wy 
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A Comb maker pꝛeſſeth and [mootheth Hons fo2 his own Uſe 
in his Trade, held at the Afſizes to be within this Statute; and 
the Counſel were well ſatisfy'd with the Judgment. 

The Defendant's employing Joyrney-men is an Ciſing of the 
Trade; and in an Action bzought againſt the Journey man, it 

had been a good Defence that he did not Ale the Trade, but his 
Maſter, and that his Yaſter took the Pꝛoſits and ſtood to the 
Loſs. The Statute is nst confined to a manual Occupation by 
the Perſon, but the Moꝛds are pe that lets uy a Trade, which 
the Defendant doth in this Eafe. And tho the Defendant may 
have great Skill in the Trade, yet in Pꝛeſumption of Law he 
hath none, and therefoze within the Statute. 

mw Judgment pro Quer. 


Pain and Partridg & al. 


r Show. 243, F "Aſe. Plaintiff declares that the Town of Littleport was an 
| Mod. abs antient Uillage, by which there runs an antient Kiver, 
1 Salk. 12. ober which was an antient Paſſage fo2 Hozſes, &c. by a Ferry: 
Le not boat, kept by the Pꝛopꝛietoꝛs, who uſed to take ſuch a Toll of all 
bis Paſſage Paſſengers, &c. except of the Inhabitants of the antient Mel. 
common luages in the ſaid Uill, who uſed to paſs Toll-free, and that the 
Highw*y, Dekendants neglected to keep a Ferry-boat, whereby the Plaintiff 
ment. * f his Jaflage ad Dam, Kc. | 
efendauts plead, thot they, at their own Coſts, built z 
Bꝛidge over the Biver, at the lame Place, which was an caſig 
and ſafer Paſſage. Plaintiff replies, that he was not ſuffer d to 
go ober; Defendants demur. 
Eyres J. pro Defendente. Admitted the Cufigm well alledged 
as wy Matter * Fozm. 8 2 
2 ams way od, tho' no 1Commepcement can 
ſhewn. 6 CO. Sateweldg Caſe, 1 Lean. 142. Inſt. n 13- 
Sid. 267. Dav. 32. 12 Hl. 8. 5. 1 Boll. 216. 3 Cro. 746. 1 Rall. 
566. 1 Cro. 419. 3 3 
That the Banner ol the Cuſtom js good, to go ad libitum o- 
ver the Ferry. 3 Cro. 441, 664. 1 Cro. 419. Admitted the Delen⸗ 
dant s Plea not good, no moze than in Juſtification fo2 ſtopping 
a WWay, to ſay, that he hath ſet out a better, which is not god. 
But J am of Dpinion, that Judgment ought to be given ko: 
the Defendant ; becauſe, upon the Plaintiff's own chewing tis a 
common Paſſage, and no other than a Highway ; and all other 
Subjefts may maintain this Action as well as the Plaintiff, which 
the Law will not admit of. 5 Co. 73. Inſt. 56. 3 Cro. 654. Mo. 
180. That here the Defendant may be indicked at the King's Sult, 
and therefozc the Action lieth.not. 13 Co. 33. 2 Inſt. 30. Dav. 57- 
1 Cro. 132. ri L | 
I Gregory 
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Gregory J. accord”. | 

Holt Ch. J. accord'. This is a good Cuſtom, tho the con- 
trary hath been held in another Action in the Common Pleas. 
That this Cuſtom conliſts not in charging the Defendants ; and 
the Laying of the Reeping of a Fer boat ts but Jnducement : 
And the Cuſtom conſits not in a Right of Freedom of Paſſage, 
but in being diſcharged of Payment ok Toll; and tis a me 
Ealement. Vide Gateward's Cale, 1 Cro. 418. 18 Ed. 4. 3. b. 


3 Cro. 509. 


© This Cyſtom might baue reaſonable Commencement : And the | 


Inhabitants might agree at firſt that one of them ſhould have the 
Pꝛoperty of the Ferry, aud the reit ſhould be at the Charge of 
the King's Gzant, and in Conſideration thereof to be carried 0- 
ver Tall free, which would be a good Commencement, 8c. at 
this Day. 1 Roll. 552. The Plea in Bar is not good, fo2 the 


Erecting of a Budge is voluntary, and he may pull tt down at 


his Pleaſute. b | 
This Action lies not, becauſe the Plaintiff hath no moze Spe- 
cial Damage, than others of the King's Subjetts. 22 H. 6. 14. 
0 par Euylineſs by Stopping of a Paſſage, is not a 


ſufficicnt 'parxicular Damage, whereupon to ground an Akkon; 
ſecus of @ 


(f) 02 (b) vale, &c. falling into a Pit. Fitz. Nat. Br. 94. 
On __ 4 
and the Chief Juſtice ſad, that Dolben J. concurred with 


them in omnibus. 3 
e Judgment pro Defendente. 


Newton verſus Trigg & al. 


T Reſpaſs foz bzeaking his Houſe and Cloſe, and carrying a- 
wap Gqods particularly named. Special Uerdit finds, 


3 Lev. 59. 
I Gow: 6, | 
268. 


that Newton was an Jnn-keeper of London, and bought pay, 3 Mod. 327. 


Dats, Sc. which he ſold in his Inn, and thereby got his ©". 


an't be a 


Living; that he with others built a Ship, and had a Shar Bankrupr. 


therein to the Ualue of 501. They find that he became indebte 

in ſo much to Creditoꝛs, who took out and pꝛolecuted a Commiſ⸗ 
ſion of Bankruptcy againſt him, that the Commiſoners aligned 
to the Defendant tuch and ſuch Goods in a Schedule found in 


hæc verba ; and that the Defendant took awap the Goods (being 


the Gogds mentioned in the Declaration) Et fi, &c. 

_ Eyres J. pro Quer. The Watters found, nejther ſingle noz 
altogether, do make the Defendant a Bankrupt : Pis having a 
Share in the Ship doth not make him a Bankrupt any moze, 
than having a Share in a hackney⸗Coach, &c. the Finding that he 
had 501. Stock, ad negotiand', is not within the Statute, fo2 
tho he be thereby a Merchant in potentia proxima, pet he - 

| 17111111 


Innkeep - 
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not thereby a Merchant in actu exercito. 1 et. 
1 Cro. 282. | 

That the Buying of Neceſſaries fo2 the Inn, and Uending 
them there, whereby he got his Living, doth not make him a 
Bankrupt, becauſe Juns are of Neceſſity, and Inn keepers have 
not a Liberty to refuſe Gueſts. 2 Roll. 345. Hutton 100. 2 Roll. 
84. Dalton's Juſt. 28. 1 Roll. 84. 2 Roll. 84, 85. Vide Stat. 
1 Jac. cap. 21. which ſpeaking of Ale-houſes extends to Jnng, 
2 Roll. 84. 

That Jnn-keepers are indictable fo2 Extoztion, which thoſe 


are not, that ſell upon Contract. March 35. Criſp's Caſe. gn 


Jan-keeper is no general Trader, but only with particular Per: 


long within the Uerge of his Inn. Vide Sit Tho. Little- 


tons Cale in the ſame Court. 

None can be a Bankrupt, unleſs the greateſt Part of his 
Gains be by Trading, but an Jnn-keeper gets chiefly by Lodging, 
Servant's Labour, &c. 

Never pet reſolved, that an Jnn-keeper was a Bankrupt, but 


in Cris p and Prat's Caſe, there were two Judges againſt two, 


and ſo it reſted ever ſince: And the Statute is not now to be en: 
larged, which, as now uſed, is become inconvenient {= 
Gregory J. accord' pro Quer. 

Holt Ch. J. pro Quer. That an Jnn-keeper is not taken No- 
tice of in Law as a Trader in Buying and Selling, but is called 
Communis Hoſpitator. Vide 8 Co. Caly's Cale, and the o2igi- 
nal Writ: That he receives his Boney, not only in reſpect of 
his Proviſions, but alſo fo2 his Pains and Attendance in lecu⸗ 
ring of the Goods, &c. And Buying and Selling is only inct- 
dent to the Trade of an Jnn-keeper. Obj. That a Shoemaker is 
within the Statute. 1 Cro. 31. and a Baker. Hutt. 42. 

Anſw. Here the End of Buying is to make them fit fo? 
Sale. It is unreaſonable to make all that buy and ſell to be 
within the Statute, fo2 that would include a Farmer, who clear- 
ly is not within the Statute. That an Jnn-keeper ſells under 
the Reſtraint of the Law, and therefoze not within the Statute. 

Sir Thomas Littleton's Caſe was held upon a Trial at Niſi 


prius, not within the Statute, his Employment being the Fur- 


niſhing of the Fleet, and not being a Trader at large. So in 
the Cale of the Exchequer, which was grounded upon the Calc 
of Sir Tho. Littleton. 6 

This Point was ſettled befoze in Criſp and Pratt's Caſe, as re- 
Po2ted in Croke; and Jones's Repozt ſeems to be miſ-p2inted in 
this Calc, fo2 he goes upon the finding; and agreed, that if a bare 
Jnn-keeper, he wag not within the Statute. No Difference be: 
tween an Jun-keeper and a School-maſtcr. 

The having a Share in a Ship makes him not a Bankrupt 
any moze, than letting Hozles to Hire. And his having a Stock 
is but a particular Uenture, —_ 

2 An 
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Aud the Chiek Juſtice ſaid, that Dolben J. concurred in Opi⸗ 8 
nion. 


Judgment pro Quer. 
Heydon and Pace. 


L Jetment. The Defendant pleads; that the Lands are Par- Sbow. 25 1. 

E cel of ſuch a Yano? within antient Demelne: The Plain- econ ne: 

tiff replies, and traverſeth, that the Tenements, oꝛ any Parcel cd. vide 

thereof, are antient Demelne. LOR pag. 185. 
Cur Ik he had traverſed that they were Parcel of the Manoz, 

it had been naught, koz they might be Frank-fee, tho held of a 

Mano? in antient Demelne, The Plea was held'good, and 

N e 5 Judgment pro Defendente. 


Burden and Burden. 


Rro2 in Dower, the Defendant, after Jmparlance, pleads 
Detinue de Charters | „ Detione of 

Cur. 'Tis not pleadable after Jmparlance, fo2 it goes only Charters, no 
in Abatement, and Judgment was affirmed, Niſi, &c. Ples aſter Im- 


parlance. 


2 Salk. 252. 
Sh 


I ow, 2 7 r, 


Carpenter and Adams. 


Reſpaſs foz Taking away a Gun. Defendant juſtifies as Gume- keeper 
Game-keeper duly made within ten tles of London. G * 
Cur. The Plea is ill, not ſaying by whom he was made, noz Treſps6 lies, 
that the Plaintiff was an unqualifyd Perſon by the Statute : —_— 
And the Defendant ought to have had a Warrant from a Juſtice ran no Juti. 


of the Peace: And an Authozity from the Low of the Banoz is fication. 
not (ufficient. 
8 Judgment pro Quer. | 


Godfrey and Newport. 


Ebt fo2 Rent againſt an Executo2 upon a Leaſe-parol after Debt ſor 
10 the Term ended. | 2 
Dekendant pleads, that his Teſtatoꝛ entred into a Bond, &c. 
Cur'. The Plea is ill, fo2 the Rent being in the Kealty is 
of as high a Nature as a Bond, fo2 no Mager of Law lieth. 


WE 
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Baker and his Wife verſus Barber. 


Treſpaſs for 
Besting the 
Wife, ad 

dampa' ipſor 


and Mike, fo2 a Battery of the Mike ad dampn' ipſo- 
rum. 
Curia. That is not Lam, and Judgment was at- 


reſted fo? this Exception in the paincipal Caſe. 
Hir Robert Purkes's Cafe. 


Outlawry 3s Eta was indicted and outlawed fo2 Treafon, by the 
1 Name of Knight, and after pardon d by the Name of B+ 


don as Baro- 
ner, ill. ronet. 


Ch. J. The Pardon is not good fo? this Qariance, but the 
other thꝛee Judges were againſt him, and allow'd it. And in this 
Cafe the Dutlawyzy was reverſed fa2 an Erro2 in Fat, viz. that 
he was a Baronet and not a Knight, which was confeſſed by the 
Attozney-General. | 


V Ide the Regiſter 105. A TUrit of Treſpaſs by Husband 


Hill 


— . — 


r em tit. Ms 


» — 
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Hill and Mills. | 1 Show. 293. 


Otion fo2 a Pꝛohlbition to the Eccleſtaſlical Court, foz Prohibirion 
N granting Adminiſtration to A. where B. was named Exe⸗ — — 
cutoꝛ by the Teſtato?, fo2 that B. was a Bankrupt. bate of ANI 

Shower urged. that this was not in the Owinary's Power, 
and that a teſtamentary Eſtate is not liable to Bankruptcy. 

Ch. J. Opinary is not to grant Adminiſtration, where an 
Cxecutoz is named, and Bankruptcy is no material Diſability, 
and he acts en auter droit, and the Ceſtato? hath intruſted him. 
But in Caſe of non ſane Pemoꝛp there is an abſolute Neceſſity 
to grant Adminiſtration. 5 | 

Eyres J. accord. And that till of late the Chancery would 
not put out an inlolvent Truſtce, koz that he was intruſted by the 
Donoꝛ, &c. . 

Dolben J. Sir William Middleton, about fozty Pears ago, 
made H. Middleton his Exccutez, and left many Childzen : 
H. Middleton became very poo, by which the whole perſonal E⸗ 
ſtate was in Danger: And the Maſter of the Rolls and two 
Judges would not alter the Executoz, fo2 that he was intruſted 
by the Teſtatoz, and they were fozced to give him Money to re- 
linquiſh : And the like Matter was endeavoured fn vafn in the 
Spiritual Court. A Pꝛohibition was granted. 

Tt was ſaid by Mz. Jones, that a Pꝛohibition was granted in 


2 Caſe, where there were tio Executozs named, one of which 


was a Papiſt convict, and ſo diſabled, and the other inſolvent ; 
and the Dwdinary granted Adminiſtration, which ought not to be, 
while there remains one Executoz, tho inſolvent, fo2 he is in- 
_ truſted by the Teſtatoz, and the Oꝛdinary cannot put him by. 


Blake and Gell. 


CCveral Tertenants in ſeveral Counties. Scire Facias againſt Scice Fecies 
the Tertenants in one County only, one Tertenant in ano- nnd Ter: 

ther County dieth, and this aſſigned fo2 Erroz, Roll 775, 778. 

2 Cro. 506. Palm. 56. 1 Roll. 757. Judgment that tis erroneous. 

And held by the Court in this Caſe, that one may be ſummoned 

by a Rent liable to the Judgment, and the Summons to be upon 


the Land, 


Glover and Cope. 


80. 3 Lev. 326. 1 Salk. 185. 


TS Caſe is wanting here (but is in 1 Show. 284. 4 Mod. 
—3Dd Nor- 
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Antient De. 
meſne plezd- 
ed. Vide 


prox pag. 
ante. 


have been ſhewn that they are held of the Mano. 


1 Show. 330. 
1 Show. 342. 


Conſide ra. 

tion, ſerving 
as a Commil- 
ſioner, good. 


Northy pro Quer' cited Hob. 176. 3 Cro. 361. Inſt. 59. 4 Co. 


27. Poph. 38. 1 Cro. 204. 4 Co. 28, 29. 3 Cro. 442. (Ch. J. 


The Aflignee of a Reverſion cannot have an Action of Covenant, 
fo2 a Covenant that runs with the Land. Eyres J. contra cited 
1 Roll. 576. but the Chief Juſtice was difſatisfied with if.) Fitz, 
Covenant 7. 30. 1 Cro. 221. Ow. 152. 2 Bul. 281. 1 Saund. 240. 
Bro. Covenant 3o 02 22. 3 Co. 7. 4 Co. 26. 3 Co. 8. 1 Cro. 242, 
Dy. 264. Inſt. 33. 4 Co. 30. 1 Cro. 24. 

Cooper contra. 2 Cro. 559. 1 Co. 46. 2 Cro. 17. Plow, 174. 
1 Cro. 44. Mo. 876. 4 Co. 29. Yelv. 222. 2 Cro. gol. 

And afterwards, in Eaſter-Term following, twas adjudged pro 
quer', that the Aſſignee of a Copyhold Reverſion is within the E. 
quity of the Statute 32 H. 8. cap. 30. to bꝛing Covenant. 


Baker verſus Winch. 


Jectment. Defendant pleads, that the Lands are antient 
Demelne of the Crown, and Time out of Mind were 
parcel of the Mano? of Bray, and that Bray is antient Oemeſne, 

Ch. J. Ik it be part of the Banoz, then it cannot be held of 
the Manoꝛ, no2 impleadable in the Manoꝛ Court; and it ſhould 


Reſpond” Ouſter. 


Stockton verſus Colliſon. 


Sſumpſit brought by Commiſſioners pro opere & labore, in 


ſerving upon a Commiſſion in a Cauſe depending in the 
Erchequer. And moved in Arreſt of Judgment, that the Action 


lies not upon the Special Matter. Latch. 55. Noy 76. Inſt. 156. 
2 Cro. 103. pe 

Ch. J. and Eyres (czteris tacentibus) that the Action lieth, and 
Judgment pro Quer'. | 
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Henderſey werſus Foſter. | x Salk. 464. 


Ebt on Bond, and declares fo2 361. The Bond was $ex trigint 

Sex trigint libris, 1 Cro. 386. Down and Hath- 1 
wait's Caſe was cited to pzove it was good, and 

2Cro. 261. that it was ill. | # 

Ch. J. The Plaintiff might have declared ſpecially, and 


chen the Condition, which would have ſhewn the Intent, but 


hete the Defendant had p2ap'd Oyer of the Obligation, and not 
of the Condition: And Judgment fo2 the Plaintiff upon De- 
Nota. After the Defendant had pzay'd Oyer of the Obliga- 
tion only, the Plaintiff having no other Way to ſhew it, by Rea- 
ſon of the Defendant's Demurrer, pzayd that the Condition 


might be entred, all being in Court, and the ſame Term fn which 


the Bond is pꝛoduced. 


Porter verſus James. . 


INdebitatus Aſſumpſit pro denar' debit & inſolut. not ſetting indebitatus 


koꝛth how the Debt did ariſe, and held ill per Cur', becauſe it Aſſumpft. 
map be on a Bond. 


And the Judgment was reverſed, 
B b 2 Tallent 


188 a Termino Sancti Hillarii. 


1 Show. 394- Tallent verſus Jermy. 


Miſnomer. ASE againſt Jermin; the Defendant pleads, that his 
Name is Jermy, abſq; hoc, that it is Jermin. 

Curia. This is a matcrial UAariace, but is cured by the De: 

fendant's Appearance; but the Defendant ought to have pleaded 

Quod Jermy qui implacitatus eſt per nomen Jermin dicit, that 


— Name is Jermy. And therefoze Judgment quod reſpond 
ouſter. 


DE 
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Lady Winchelſea verſus Nichols. 


ed, that he had fully adminiſtred, and thereupon a P2o- Cn 1277 
hibition Was granted, niſi cauſa, and now per Curiam; Common 
the Spiritual Court may well try this Jſſue, but if they _ — 

over-rule this Plea, oꝛ refuſe to give Pꝛecedency to Debts of a 


higher Nature, and ſo vary from the Common Law, they ſhall 
be pꝛohibited. 


ing from the 


D 0: in the Spiritual Court againſt an Executoz, who plead- Spiritual 


Lord Dover's Caſe. 


HE appeared at the Bar, with a Urit of Erro2 to reverſe Attainder 
his Attainder of High Treaſon ; and the Erroz alligned red. 
was, that he was outlawed by the Mame of Henry Low Dover, 

without any Addition, and pꝛoduced a Patent, whereby he was 

then made Baron of Dover. 

Eyres J. Agked how they could take Notice, that he was the A Peers Par- 
ſame Perſon ; to which it was anſwer'd, that they could, becauſe 92 rend. 
he came in and appear'd as ſuch, which the Attozney-General not 
oppoling, it was reverſed, and afterwards he pleaded his Par- 

don of Treaſon: And per Dolben and Eyres, Pe being a Peer, 
the Court can't demand what he hath to ſay, 8c. becauſe they 


cant 
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can't award Pꝛoceſs; but that he might voluntarily have it read, 
without being ask d, &c. which was done, and the Pardon al- 
lowed, and he diſcharged. 


4 Mod. 149. | Baker and Lade. 
2 Vent. 145. 5 


3 Lev. 291. 


Grant for N an Avowy a Deed was pleaded, by the Nlods Give and 
1 Grant to his Son for Money; .and ft was objected, that it 
bow to ope- WAS not well pleaded, becauſe twas not pleaded accoding to the 
— Opetation thereof in Law, viz. by Covenant to ſtand ſeiſed; as 
tf Tenant koz Life grant, &c. to him in Remainder, it ought 
to be pleaded as a Surrender ; and if it be pleaded by Way of 
Grant, and found ſpecially, it ſhall be adjudged againſt the 
Pleader. 
Squibb contra. Cited . . 7 8.7.16. 
Curia. The Conſideration being natural Affection to the 
Son, altho' it be likewiſe ko: Boney, pet it is in Law a Cove: 
nant to ſtand ſeiſed, and therefoze it being pleaded by Way of 
Grant, it is ill, and Subſtance, | 


Sear.of Li- Aſſumpſit upon a Bill of Exchange againſt the Dꝛawer, foz 
. Aalue received; Defendant pleads the Statute of Limitations, 
bio En. Plaintiff teplies, that it was upon Accompt between Merchants, 
change.  Altd that the Defendant was beyond Sea, &c. 
Cur'. The Defendant's being beyond Sea doth not erempt 
the Plaintiff from the Statute of Limitations, as in the Caſe 
of Hall and Wyburn lately in this Court: And alſo this ap⸗ 
pears not to be upon an Accompt, becauſe fo2 Ualue received: 
And per Cur, the Caſe in Saunders, of a ſtated Accompt, is 
good Law. 


Judgment pro Defendente. 


* Moor verſus Parndon. 


On lidbea? Rro2 on a Judgment in C. B. in Ejetment. The Erroz al- 
3 ſigned was, that the Declaration was on two Demiles, 
2 and there was no Habend' in the Firſt, but afterwards the ſe⸗ 
cond Demiſe was, Habend' Tenementa prædicta, which, as 

*twas urged, did not extend to both the Demiles, no2 would it 

be good in Cale of a Gzant, and the Judgment is entire, quod 
recuperet Terminos prædict'; but per Cur, it is well enough, and 


the Judgment was affirmed. 


3 Rex 
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Rex verſus Warrington FS al. 


was (ent down thither to be tried; and it was ſuggeſted, 


N Jnfo2mation fo2 a Riot committed in the City of Cheſter Riot. 


that Warrington was one of the Sheriff S there, whereupon the Information. 


Venire Facias was awarded to the other Sheriff, and not to the 
Co2oners ; after a Uerdict there fo2 the Ring, it was moved in 
Arreſt of Judgment, that the Venire Facias ought to be direfcd 
to the Cozoners : But by the Chief Juſtice, who gave the Re- 
ſolution of the Court, the Award of the Venire Facias ts right ; 
and ſo it was in the Caſe of Sir T. Player on the like Suggeſtion. 


22 H. 6. 51. where there be five Cozoners, if one be challeng d, 
the other four may execute the ys ſo is the Current. of the 


Books, and Mod. 198. Dy. 328 02 329. 


Burton verſus Woodward. 


1 Show. 368. 
4 Mod. gs. 


OPecial Uerdie in Ejectment of a Rectozy and Tithes : The Six Months 


Queſtion was, Whether the ſix Months fo2 taking the 


for a 
Lunar = 


Oaths after the firſt of Auguſt, upon the late At, ſhall be ac⸗ not Kalendat. 


counted Solar oz Lunar; if Lunar, then pro Quer. 

Webb of the Inner- Tewple pr o Quer. That they ſhall be ac- 
counted Lunar, becauſe moze certain, and lo they are accounted 
in all Caſes, except in a Quare Impedit. Inſt, 135. 2 Cro. 166. 
Yelv. 100. 2 Roll. 521, 522. 2 Inſt. 624. Dy. 218, 219. Mich. 
22 Car. 2. Holcroft's Caſe. Act concerning Nonconfoumiſt, which 
ſpeaks of ſir Months, was accounted Lunar. Lite. 19. That 


ſeveral Clauſes of this Statute, as that of Jmpziſonment, and 


of being ſuſpended, are to be conſtrued of Lunar Months foz Ad- 
vantage of the Sufferer, and fo? the ſame Reaſon in our Cale. 
1 Sid. Rex werſns Cuſtus. 
Sir Tho. Powis pro Defendente. here an Act relates to 
_ Church-men, there the Computation ſhall be accozding to the 
Computation of the Church; otherwiſe in Caſe of Lay Per⸗ 


ſons. 6 Co. 621. 2 Inſt. 361, 365. The Law condeſcends 
to the common Underſtanding of the Times, as a Bond to pay 


Youry upon the firſt Day of the Term, ſhall not be conſtrued 
unon the Eſloin⸗Day, but the Quarto die poſt. Tempus Semeſtre 
is underſtood of fix Months, not half a Pear. Lit. 19. 2 Roll. 
521, 13 H. 4. 7. Sid. 186. 3 Cro. mT That 
a 
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That the Act being Penal ſhall be conſtrued favourably, 
6 Co. Catesbys Caſe, the Rule, where Tlozds are ambi- 


guous, they ſhall be conſtrued in Favour of the Party. Ad- 
journatur. 


„ 


Richards and Turvy. 


Covenant 2-— Rro2 on a Judgment in C. B. The Caſe was, A. demiſcy 
„ L. to B. reſerving Rent, with a Covenant to pay it; B en: 
an Aſſign:e. terS and aſſigns to C. who Covenants to pay the Rent, and 
there was an Jndozſement of a Covenant to pay twelve Bottles 
of Sack. A. bꝛings Covenant againſt C. C. as to Part of the 
Money and Part of the Sack, confeſſcth it, &c. and, as to the 
Reſidue, pleads an alignment over to D. befoze it became due, 
Judgment in C. B. fo2 A. by Ch. J. Pollexfen and Rookby, Powel 
diſſentiente, and Ventris ægrotante. 
pemberton pro Quer in Errore. This alignment is a good 
Diſcharge. Walker's Caſe, 3 Co. 3 Cro. 555. 1 Sid. 338. 
that Notice is not neceſſary per Twiſden. 
That needs no Notice of Aſſignment to the Leſſoz, becauſe it 
is no pꝛejudice to him. 
Defendant might have pleaded Nil Debet, and have given this 
Aſſignment in Evidence, and ſo was Criſly and Wilcocks's Caſe 
in C. B. per Cur, egainſt the Loꝛd North; and that it was no 
fraudulent Alignment, tho' no Notice given. 
Levinz contra. That till Notice a Pꝛivity of Eſtate remains 
as to Payment of the Rent. Bro. Avowry 11. The Caſe of 
Marrow verſus Turpin, in Walker's Caſe, was pleaded with No: 
tice. 2 Cro. 398. 

Holt Ch. J, Algiment by Aflignee diſchargeth him, becauſe 
he was only chargeable as having the Land: And there is na 
moze Reaſon fo? his giving Notice to the Leſſo2 of his Allign⸗ 
ment over, than of the Afſignment to him by the Leſſee. 

Dolben and Eyres agreed, and (abſente Gregory) the Judg⸗ 
ment was reverſed. 


1 Horner 


— 
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Horner verſus Bridges. 


Reſpaſs Quare clauſum fregit, and pulled down a Mall. Treſpaſs 
E 3 2 Apr. 2 W. & M. with a Continuando to the 20 Feb. I 
1 W. & M. on Not guilty pleaded, there was a Uerdict fo2 the 
Plaintiff, and intire Damages affeſſed. Jt was now moved in 

qrreſt of Judgment, that the Continuando is laid befoze the 
Treſpaſs. 

Gold. The Continuando is void, and all the Damages are 

given fo2 the Treſpaſs. Butler verſus Hodges. Hill. 18 & 19 Car. 2. 

B. R. 1 Sid. 319. 2 Cro. 207. 

Northy contra. J admit an impoſſible Continuando vold: 

But here the Pulling down of a Mall map be continued. 

Ch. J. and Eyres. That the Continuando is void, becauſe it Poſt. 
is impoſſible, and the Damages ſhall be intended fo2 the Treſpaſs 


only. 
Judgment fo? the Plaintiff. 


Rex verſus Roberts. I Show. 38g. 


4 Mod. 100. 


Mkozmation, that the Defendant had a common Ferry boat to — — 
carry all the King's Subjects, Time out of Bind, and that der, Sum 
Time out of Mind, every Hoxſe and Man, &c. paid 1 d. and &c. uncer- 
every Scoze of Sheep 29. and every Scoze of Bullocks 5 d. . A. 
and that the Defendant being the Ferry-man did carry from ſuch 
a Time to ſuch a Time, and erto2ted from ſeveral of the King's 
Subjets that paſſed, fo2 every Man and Þozſe 2d. fo2 every. 
Score of Sheep 4 d. &c. EE. 
- Qerdiit, That the Defendant was guilty, &c. 1 
Williams. That the Inkozmation is good. Obj. Jt is not 
mentioned who went over. | 
| Anſw. Quidam ignoti to the Attomep-General is ſufficient. 
Obj. Not laid, fo2 how many Men and Hozſes, and Scozes of 
Sheep the Defendant had extozted. 
Anſw. Number not material, becauſe it is ko; every Man, 
Hole, &c. between ſuch and ſuch a Time. 1 Cro. 314. 1 Roll. 
88. 2 Cro. 440. 2 Leon. 38. 3 
This is an Inkozmation at Common Law, where no certain 
Pony 4 and therefoze ſufficeth that a Crime appears. 3 Cro. 
395, 609. ED | 
Shower contra. | 
Admitted de quibuſdam ignotis good, if the Offente were ſhewn 
certainly, which is not here done. Obj. Gerdick will help it. 


Anſw. The Statute of Jeofailes doth not extend to Jnfozna- 


—— 


Termino Paſche. 


194 


_ 1 Show. 353. 
4 Mod. 129. 


Debt on 
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Ch. J. Every ſeveral Taking is a ſeveral Ertoztion, and 
not good to lap many Extoztions together. Johnſon's Cale, 
2 Cro. 609. ſeems not to be Law. 3 
That being diſtinck Offences, and not particularly ſet fo2th, 
the Court cannot tell how to ſet a Fine. 

Dolben and Eyres agreed, foz the laſt Reafon ; and that the 
Caſe in 1 Roll. is in Point: Akterwards Sir Wilham Williams 
moved that the Defendant might be bound to the Good Beha⸗ 
viour, being found guilty of Extoztion, but that was not done. 


— — — rang 


D E 


Term. Sanctæ Trin. 


Reginæ, in B. R. 


Culliford and Blandford. 


the Bayo2, &c. fo2 a falſe Return of a Perſon elect- 

ed to Parliament, the Bill is 3 M. 2 W. & M. the 

Declaration was delivered above a Pear after, but 

the Latitat was taken out within the Pear, whether ſuch Jn- 
fommer be within the Statute 31 Eliz. 

Eyres J. He is not, becauſe the Statute 31 El. extends only 
where the Inkozmer and the King, oz the King only is to have 
the Penalty, but on this Statute the Inkozmer is to have the 
whole Penalty, Noy 71. 1 Cro. 336. 11 Co. 65. 3 Cro. 138. 


1 2. That 


Dv on the Statute 23 H. 8. by a Stranger againt 
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2. That the Latitat bought within the Pear ts a ſufficient 


Commencement of the Suit within the Pear. 1 Sid. 53. the La- 
titat here is as an Oziginal. 


Gregory agreed in both Points. 

Dolben J. agreed, but doubted whether it was within the 
Statute of 31 Eliz. becauſe it is a ſeveral Penalty given to the 
King, and a ſeveral Yenalty to the Jnfo2mer. 

The Chief Juſtice helg, that the Statute giving two Penal- 
tics, the Hoiety is to the ing, and the Moicty to the Jufoz- 
mer and doubted whether it ſhould not be taken as a jomt Pe⸗ 
nalty fo2 the Whole, | | 

And as to the ſccond Point. That the Latitat is no Com⸗ 
mencement of the Suit within the Year, within the Statute 
21 Eliz. it being a Penal Statute; otherwiſe in the Caſe, where 


a Man hath a Right, fo? there it will pzevent the Statute of 


Limitations, and here the Party might have ſued by Onginal, 
and lo at no Pꝛejudice; and the Treſpaſs in this Caſe ſhall be 
accounted from the Time of the Offence to the Time of Filing 
the Bill: But, by Reaſon the other Judges were of the contrary 
Opinion, Judgment was given fo2 the Plaintiff. 


Princetord verſus Smith. 


Na Special Uerdi# in Ejetment the Caſe was thus; J. S. 


4 Mod. 131. 


A. Covenants 
that B. ſtand 


ſeifed in Fee, in Conſideration of the Marriage of his giga to 
Son with A. Covenants with J. D. &c. to levy a Fine to ſach Uſes, &c. 


Ales in Tail, oz elſe that they ſhould ſtand ſeiſcd to the te of 
his Son in Tail, &c. the Son marries A. no Fine is levied, 
but thꝛee Years after J. S. makes his TUul in theſe Mods, I do 
hereby make good and confirm the Eſtates granted in Marriage, 
for the Uſe of my Son, and his Wife, or any of them: And it 


is found further, that J. S. made no other Writing, but this, to 


which the ill refers, and that he had not ſettled any other E- 
ſtate on his Son, and his TUife, oz any other to their Ale: And 
the Queſtion was, TUhether the Deed and Will together made 
an Eſtate⸗tail. - | 


Gold Serj. That they did Hob. 32. Bro. Deviſe 48. 2 Cro. 

144, 145. 1 Roll. 611. 

Hooper contra. That here the Eſtate is not executed, becauſe 
the Will is to confirm the Eſtate to the Truſtees to Ales, on 
which the Statute does not operate, but Curia contrary to that. 
1 Cro. 369, 447. Mo. 5 2. 8 


Curia. This is a good Deviſe of an Eſtate tail, on the In⸗ 


tent of J. S. which is apparent; and altho J. S. had not granted 
any Eſtate to his Son, &c. yet here the Mozd Grant ſhall not be 
taken ftritly, but as it ſignifies any Agreement in common Par- 


Cc 2 lance. 
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4 Mod. 133. 
1 Show. 355. 


Adminiſtra-. 
tion, how 
committed. 


lance. Poph. 188. 1 Leon. 313. 2 Cro. 145. And per totam 
Cur', It is a good Deviſe of an Eſtate tall, and Judgment was 
accowingly given. 


Maſon and Hanſon. 


A brought Debt fo2 Rent due in the Life time of 

the Jnteſtate, and ſhewed, that Adminiſtratton was grant- 
ed to him by the Official of the Pꝛebendary ot Brampton, & pe- 
culiaris Juriſditionis : There was a Uerdict fo2 the Plaintiff, 
and it was moved in Arreſt of Judgment by Darnel, that it be. 
ing a Peculiar, the Plaintiff ought to ſhew by what Authozity, 
&c. 2 Cro. 556. Palm. 98. 

Gold Serj. contra. It is ill on Demurrer, but it is now aid: 
ed by the Uerdit. Sty. 236. Vide 3 Cro. 431, 791, 879. Sid. 228. 
2 Roll. Rep. 104, 150. 

Judgment koz the Plaintiff by thꝛee Judges. Holt dubitavit, 
but by Eyres, Dolben and Holt the not Pꝛoducing the Letters of 


Adminiſtration 1 but Foꝛm. 


Windſor 
Court Plea in 
Abstement 
in Reple vin. 


Fletcher and Porter. 


Rro2 on a Judgment in Replevin out of Windſor Court. 
1. Error. That the Pledges are not amcrced. 
2. Error. That it is Quod nil capiat per narrationem, where 
it ſhould be per Querelam. 
3. This Court ought to give the ſame Judgment, as ought to 


be given below, viz. Nil capiat, and not to have a Return with: 
out making any Avowzy. Bro. Replevin 1, 3, 31. 39 H. 6. 35. 


2 Cro. 519. 2 Roll, Rep. 64. that here it ought to have abated, 
and then no Return can be. 3 H. 6. 3. 2 Roll. 433. 9 H.6. 4. 
That here the Replevin is bzought de ſex peciis Corii, which 
is incertain, and therefoze it ought to abate. 
Curia. Pou ſhall not take Advantage of your own Default. 
Ch. J. TUhere a Plea in Abatement goes to the Point of the 


Action, as a Plea of Pyoperty, there it is not neceſſary to avow 


to have a Return, becauſe ſuch JIlca implies an Avowzp; other- 
wiſe where the Plea in Abatement doth not go to the Point of the 
Wirit. 26 H. 6. 18. 2 Roll. Rep. 64. 

Jn this Caſe the Court reverſed the Judgment; but becauſe it 
appeared to them that the Plaint ought to have abated, Judgment 
was given that the Ockendant ſhould have a Return. Quzre. 


I | Maſon 
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Maſon and Watſon. 


$6 againſt the Sheriff of York, and Chews, that in ſuch a to Pleading 
Court of York, there are ſo many Attozneys, and that on gung ron. 
the Death of every Attomey, the Mayo? hath uſed to eled a new mon Right, 
Attomney, and that the Sheriff ought to admit the Perſon elected, be Charter 
and that this Uſage had been koz 200 Pears laſt paſt, and that — 
on the Death of ſuch an Attoznep, the JIlaintiff was elefcd by 
the Mapoꝛ, and that the Sheriff had refuſed to admit him: To 
this the Oekendant demurs 

Holt Ch. J. This Matter being againſt common Right, it 
ought to be ſhewn, that it was by Charter oꝛ Pꝛeſcription, and 
you are not a Stranger to the Hatter, becauſe pou Claim under 


= Title of another, and the Action is not grounded on the Pot 4 
leſſion. 
Dolben J. agreed. 
Eyres J. That conſueverunt & * had been ſome- 
what, if the particular Time of 200 Pears had been omitted, 
but it is otherwiſe now, becauſe it hath Reference to the Time Diſcontinu- 
Cats. : But the Plaintiff had Leave to diſcontinue paying 3 
olt's. 


Rex cific The Maycr f Exeter. — s, 


364. 


* a Mandamus to reſtoze one Glide. it was returned, that Mandamus 

there was a Cuſtom within the City to chuſe the Alder 2,790 in 
men out of Twenty-four, and to remove them on a reaſonable yo 
Cauſez and that Glide being an Alderman, &c; removed out of 
the ſaid City, and reſided at Dale, and neglected his Duty as 
Alderman, and did not attend at the Common Council, and alſo 
ſpoke contemptuous Moꝛds, and took not the Daths, fo? which 
he was diskranchiled. 

Eyres J. Altho' ſeveral bad Cauſes are return'd, yet there is 
a —_ Cauſe fo2 his Diskranchilement, viz. his Removal out 
ok the City and reſiding at Dale, fo2 Reſidency is incident to 
the Duty and Place of an Alderman : That the Moꝛds deſeruit 
and reliquit ſhall be intended an abſolute Leaving of the City, tho 
J admit much ſhall be intended in Favour of Liberties, 3 Bul. 
189. 1 Co. 409. but admitting he return d afterwards, yet that 
will not purge the Forfeiture. 

Gregory J. agreed, And that his declaring that he would 
come among them no moze, is no good Cauſe of Olsfranchile- 
ment, without an actual Abſenting. 


| Dolben 
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Dolben contra. Vetaule tis not lald, that he never return'd 
again, and the Wo2ds deſeruit, &c. ſhall not be intended of an 
abſolute and total Leaving the C ity. 

Holt Ch. J. Admitted his Removal, and Leaving of the City 
a good Cauſe of Removal. Mo. 135, 233. 

Here is no good Summons, and there foze, altho the Cauſe of 
his Removal be ſufficient, pet he ought to be reſloꝛed: The Re- 
turn is, that he was ſummoned, but not that he was ſummoncd 
to anſwer thoſe particular Matters. 

Tf his Deſertion be a Cauſe of Removal, pet if he returnd 
befoze his Removal, and reſided in the City, then he ought ta 
be ſummoned, but admitted a Summons was not neccflary, where 
the Party is alway out of the City, and here Crrtatnty is re- 

quired to every Intent, becaule the Patty hath no Oppoꝛtuntty 
to anſwer. 3 Bul. : 89. 
Mo Mandamus by thre Judges againſt the Ch. J. 


5 Can and Callice. 
ere 2 E Ale fo2 enfring his Batliwick of Weſtminſter, and ſets fo2th, 
hn. Pia. C that he was ſeiſcd of the Liberty, and that the Defendant 


eff need ro: ᷑ntet'd upon him, and executed an Execution: The Ocfendant 
_ his Ti. plcads, that he enter'd by Uirtue of Warrant from the Sheriff, 
& c. to which the Plaintiff vemurs. 
It was objefted fo2 the Defendant, that the Occ! aration was 
not good, becauſe there was no Title made to the Balltwick, 
viz. by Ozant oz Pꝛelcription. 
Ch. J. Somewhat might be, ik the Sheriff had declared 
otherwiſe of the Sheriff's Bailiff, who is a Stranger; but per 
Ch. J. In the Caſe of Cary and Backhurſt lately, ſuch a Decla- 
ration was held good and affirm'd in Erro2 ; and ſo in the Caſe 
of Sir Robert Atkins in Hale's Time: And per Cur, antientiy 
the Title was let kozth at large, but of late this ot Tay 
bath obtained, and the Declaration was adjudged good; tho 
per 3 7. this Cale goes further, than any _ E 


4 Mod. 97. Knight and Symms. 


In Ej-&ment L Jedment de quinque Clauſis terræ arabilis & paſturæ vocat 
F 2b gs Long Furlong, continen' 10 Acras. 
muft be Ch. J. The Declaration is ill, becauſe it don't ſpecify how 
ſhewn. Many A:res of each. 
Dolben J. There is another Fault, fo2 it is habend' prædict 
claus' Terrz, and ſaith nothing of the Paſture, and ſo the Sheriff 
can't * Poſleſſion. 


Ch. 


Judgment arreſted. 
Higden verſus Eundem. 


Nlbbt on Bond. The Defendant pleads, That the Plaintiff ac- 
cepted a Feoffment, with Seiſin of ſuch Land befoze the 
Dap, on which the Monep became due by the Condition, in Sa⸗ 
tisfaction of the Bond. Judgment fo2 the Plaintiff, becauſe it 
is not pleaded, that he gave the Land in Sattisfafion, &c. 


Feſſe verſus Hawtry. 


A Sſumpſit againſt the Þugband fo2 Goods taken up by the Where No- 
/\ Wife: The Defendant pleads, that he had ſettlcd 1500 1. ries N. . 


per Annum, fo2 the ſeparate Maintenance of his Mite, and that once, che 


they lived ſeparately, and that the Plaintiff had Notice of it; bz not 
to this the Plaintiff demurred, and Judgment was given foz the Wie, Con- 
Plaintiff; but per Cur, it is good Evidence, that the Hugband 8. 

Non Aſſumpſit. | RY 


| Inns and Humphreys. 2½ 


Ebt on a Judgment. The Defendant pleads in Bat, that 2 Writof 
-a TUrit of Erro2 is depending. y . 
The Court were of Opinion, that the Plea was ill in Bar, Bar, but good 
but good in Abatement, and Judgment was given koz the Plain. i» Abitc- 
tiff, Niſi,. &c. But the Court ſaid, that altho' the Pꝛactice be 

ſo here, pet the Exchequer have uſed to reverſe it, &c. and they 


ſaid that they would ſpeak of it to the reſt of the Judges. 


Drew werſus Barldell. == goons 


HE Court were of Opinion, that a Scire Facias might be Scire Ficizs 

well bzought here, on a Recognizance temoved hither out 7c 2 
of C. B. by Certiorari, and that by Reaſon of ſome Pzecedents zance re- 
ſhewn them in their Chambers. mov'd from 


D E C. B. 


on pleading 


— 
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Hicks and Harris. 


* ceſtuous Yarriage (where the Woman died betoe 
Sentence) per Cur' fiat prohibition. quoad their de- 
|  claring the Marriage to de void; fo2 when the Jnceſt 
is determin'd by the Moman's Death, they cannot now baſtar- 
dize the Ie, tho' they may puniſh the Jnceft. 


Poor's Settle- In an Dyer made by two Juſtices to remove a poo? Perſon, 
ments. they mult ſet fozth that one is of the Quorum; and Note, it is 

not ſufficient to ſay, that a Man is poo? and like to be charge: 
able, &c. but it muſt be ſaid he doth not Rent 10 J. per Annum. 


Inceſtuous T HE Court Chziſtian having pꝛoceeded to annul an ft: 


Sce 2Shower. De la Baſtide verſus Reynel 1 Ux. 


Omine Replegiando. The Sheriff return'd Elongavit, whete- 
upon iſſueth a Capias in Withernam, but the Defendant 


In homine 
 Replegiando, 


Non cepit, had appeared befoꝛe the Capias in Withernam was awarded. 
2 Levinz pro Defendente. Said it would be an intolerable Hatd- 
thernem. Chip, if the Defendant could not be admitted to traverſe the Elon- 
gavit, which the Sheriff returns of Courſe, when he would plead 


Sol. 


non Cepit. 
I 
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Sol. Gen. pro Quer. Maps that the Dekendant map gage 
Ocliverance. 

Holt Ch. J. In a common Leplevin, where the Defendant Po! 
appcars, no Withernam ſhall go: Aud here, if the Sheriff can- 
not execute the Writ, he muſt return Elongavit, fo? elſe he hou 
falſify the CUrit, which he cannot do. But the Defendant ti 
Keplevin ſhall not gage Oelfverance where he pleads non Cepit. 

It was ruled, that, upon the Defendant's Pieading non Cepit, 
there ſhould go a Soperſedeas to the Withernam, quia improvide 
emanavit. 


Middleton verſus Swail. 


Iddleton deviſed (even ſeveral 26th Shares in the Mew Rf- Deviſe to 

ver Water to his ſeveral Chiidzen (by two ſeveral Ven- Sunne ang 
ters) in Fee: Pꝛovided, that, if any of them die under Age, oz Shore alike 
unmarried, then the Part o2 Share of him o2 her ſo dying to _ 2 
be divided among the Survivozs, Share and Share like; one of Common. 
the Ocviſees Dies, it was adjudgd, that the Survivozs were 
Tenants in Common of that Part fo2 Life only; fo2 the CUom 
Share doth not denote the Jntereſt, but the Quantity. Vide 
3 Cro. 52. Petti wood verſus Cooke, 3 Leon. 180. S. C. Roll. 835, 
836. Hanbury and Cockerell. 


Wharton and Liſle. Poft. 


E 3 E Plaintiff being Tmpzopaſato? of the Pariſh Church of Flax. &c. in 
T. in Eſſex, the Queſtion upon a Special Uerdict was, Cuneo ot 
Whether Flax be great 02 ſmall Tithes? Hole (atd, if it were Field: Q.1f 
planted in a Garden, it were [mall Tithe ; but i fn a Field upon sell Tiches 
antient arable Land, it were great Tithe, which Dolben and 
Eyres denyd, fo2 they (aid the Place of Sowing could not alter 

the Nature of the Tithe. Nota, By a particular Endowment, 

the Uicar may have Tithe-Hap, and it ſhall be pzeſumed, that 

what the Uicar hath enjoyed, he was ozginally endowed of. 

Vide 1 Roll. 643. (20) Web's Caſe. Hutton 77. Udal and Tin- 

dal. 3 Cro. 467. and Mo. 90g. Bedingfield g Caſe. Adjo. 

verſus Reſid'. Poſt. 


Ambroſe verſus Whittingham. 


Ee upon a Judgment in Ejectione firmz pro Mineris Car- Ejeftment ds 
bonum in Durham, not ſhewing how many. — 
ſne wing tho 
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Return of 

Habeas Cor. 
pus to infe- 
rior Court. 


Pro Quer. Ejetment lieth not pro Miner' Carbon' generally, 
fo2 it is uncertain. Own 18. Palmer's Caſe. Mo. 702. S. C. 
2 Roll. 166, 189. Sty. 30, 193. 1 Cro. 593. 11 Co. 25, 55. 

Pro Defendente. Jt would have been good de Miner' ſans 
Queſtion. As to Mineris, one Mine map go thzo' a whole Ma. 
no2, but when there are ſeveral Shafts they are called ſeveral 
Mines, ſo that if the Ejectment had been b2ought pro Miner, 
p2obably he would have recovered but one Shaft. 

Such Ejedments pro Mineris have been uſually bzought in 


Durham, we have Copies of the Recozds and Judgments there⸗ 


Ch. J. hæſitavit. Tis hard to maintain an Ejectment of a 
Nine, but that is ſettled. Here Hines may be taken fo2 all 
the Pines in the Pariſh; yet the Judgment was affirmed. 


In C. B. 


72 a Habeas Corpus to remove a Cauſe out of an inferio2 
Court they returned the Stat. 21 Jac. 1. cap. 23. And 
that the Plaint was entred tali die, the Appearance tali die, and 

the Demurrer joined tali die, (which was in Truth above ſix 


- Weeks after) but they did not (ay, that it was above ſir Teeks 


(to bar the ſuperioꝛ Court by the Statute); no2 that it was not 
joined ſooner. Another Fault was, that the Return was not 
directed to the Court. 5 
The Return was diſallowed, and ozdered that the inkerioꝛ 
Court return the Cauſe within a Meek. 
Cook Prothonotary, It the interioꝛ Court would have the Be⸗ 


_ nefit ok the Statute, they ſhould not have received and allowed 


Contempt. 


Ejectment of 


a ReQory. 


Admiſſion, 
&c. of a Lay» 
man, not 
void, &c. 


the Certiorari. Cur' contra, fo2 this Court ought to be aſcer: 
tain d by their Return, elſe tis a Contempt, &cc. 


Dr. Harſcot's Caſe. B. R. 


R. Harſcot, Dean of Windſor, was pꝛeſented by the King 
(ratione Lapſus) to the Rectoy of great Haſley in the 
County of Oxford, and cauſed an Ejectione firmæ to be bzought 
fo2 Recovery of the Poſſeſſion; and now it was try'd at the Bar, 
and when he had p2oved the Pꝛelentation (under the great Seal) 
and his Admiſſion, Inſtitution, and Induction, and reading the 
39 Articles, &c. the Defendant's Council inſiſted, it ſhould be 
pꝛoved that he was in D2ders. 

Holt Ch. J. The ſame Pꝛook ſhall be allow'd to pzove Oꝛders, 
as to p2ove Marriage, viz. conſtant Reputation, &c. And ik he 
were laicus, the Admiſſion, Inſtitution, and Induction, were not 
vold, but voidable, and till depzived the Plenarty remains. 

I | | | 


The 


— 
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The Dekendant intitled himſelf to the Rectozy by the Pꝛeſen⸗ Corpococions 
tation of the Dean and Chapter of Windſor, under their com- 5 *% le 
mon Scal; to which the Plaintiff replyd, that the Scal was un- preſcoc. 
fairly obtain'd, and (o no good Chapter:A#. A Copporation muſt Vie infra. 
af by a Majoity. There were ſeveral Oꝛders upon the Founda- 

tion tempore Ed. 3. and confirm'd by Act of Parliament, that this 
Living ſhould be diſpoſed of by the Dean and Chapter, and that 
there ſhould be ten Days Watning. The Body conſiſts of the 
Dean and twelve Canons; and only Dy. Scott and Dy. Dowty 

were pꝛelent, when the Pꝛelentation was ſealed; that it was done 
ſuddenly, and without Marning. 

Sir William Williams fo2 the Defendant. I there was an 
Over of the Chapter directing the Pzeſentation, there needs no 
Pajozity, when the Seal is put: CUhen a Tenant hath the com- 
mon Seal, (hall he be obliged to pꝛobe that there wag a Majozi⸗ 
ty at the Baking of the At? 

Hole Ch. J. The Seal is Evidence prima facie, but map be 
diſpzoved, if obtained unfairly. Of common Right there muſt vide fvpre- 
be a Majozity of the whole pꝛeſent; and the PBajozity of them 
preſent mult make the act: But here, by the particular Conſtitu-s 


tion (as appears by ſeveral Pꝛecedents) a lefſer Number map 
make Acts, &c. ; 
which hath 


Obj. The Pꝛetedents are againſt the Conſti 
been confirmed by ſeveral Ads of Parliament. Anſw. The Atts 
ok Paritament do not reach this Caſe. 3 
Holt Ch. J. A By-Law map ſubje# Perſons to Penalties, By Laws. 
but cannot make an At void, which is warranted by the oziginal 


 Conftitution z and here it appears, that by the Uſage a Chapter 
map be held without a Majonty of the whole Body. | 


Trevagnion's Caſe. 


A Mandamus was granted to the Juſtices of the Peace in Manu 


Cornwall, to give Judgment in bis Caſe, upon the Sta- e Jg. 
tutes fo2 Releaſing poo? Priſoners, = 


Rex verſus Cherry. 


[© was moved to quaſh an Omer made at the Seitens at S*fions can'c 
8 Hicks's-Hall, foꝛ diſcharging an Apprentice, becauſe it was Þjchurge un 
made at the Seſſions per Saltum, whereas it ſhould firſt have been apprentice. 
under the Hands and Seals of two Jultices. 6 

* Eyres J. It Gall be intended to have come to the Seſſiong by 


Acconnizance, as the Statute direts., But Holt C. J. and 
Dolben J. contra. 


24. Eyres 


204 Iermino Paſchæ. 
Eyres held, that the Seſſions might ozder Money to be return 


ed to the Appzentice ; but Holt Ch. J. contra, fo2 the Statute 
relates only to Appꝛentices in Husbandꝛp, and ſuch like. 


Rex 65 Reg ina verſus Lloid. 


Conſtable, n MME Hesketh was arreſted by the Defendant Lloid, a Con- 
—_—_— ſtable, by Uertue of a Warrant of a Juſtice of the Peace 
ebe denon, fn Middleſex, againſt the ſaid Hesketh, as the reputcd Father 
of a Baſtard-Child; Hesketh pleads, he is no ſuch Perſon, and 
depoſits Plate and Money in the Hands of the Officer. 
Afterwards, upon Eramination of the Batter at the Seſſions, 
Hesketh centred into Recognizance, &c. And the Court ozdered 
Lloid to return the Boney and Plate; and now it was moved 
to quaſh this Ower, but deny'd, fo2 the Conſtable is an Officer 
of the Court of Sefſſons, over whom they have Power, &cc. 


Suit for get. Dit Barth. Shower moved fo2 a P2ohibition to the Court: 

ring a Baſtacq Chziſttan, upon a Libel againſt a married Man fo2 Adultery, and 

prohibited. | getting a Baſtard-Child. And it was granted, quoad the Com: 
pelling him to anſwer upon Dath ; but the Court-Chaiſttan may 
pꝛoceed fo2 the Incontinencp, tho not fo2 the Baſtard⸗Child. 


Hodges verſus Steward. 
Bill of Ex- de upon a Bill of Exchange: Cuſtom was laid in London, 
_ . that where a Bill is payable to A. oꝛ Beater, it muſt be paid 


Bearer, is not tu the Endoꝛſee. Holt Ch. J. ſald, it was repugnant, fo2 another 

to Indorſee. Perſon, and not the Endozſee might be the Bearer. No lndebi- 
tatus Aſſumpſit lieth againſt the — of a Bill of Exchange, 
tho' accepted under Hand. 


Knight verſus Leach in Errore C. B. 


* ale upon an Agreement, that the Defendant ſhould aflgn 
_ awe his Part of a Ship. and that the Plaintiff ſhould pay 
23 l. in Hand, and 600 moze, upon an Aſſignment in TUriting ; 

and it was alledged in the Declaration, that Def. non aliqualiter 
performavit agreamentum præd. And now aſſigned fo2 Erro? after 
Qervdict, that the Aſſignment of the Breach was too general, as, 

if a Yan covenant to repair a Houſe, tis too general to ſay, 

that he hath not repaired it, and upon this G2ound. were cited 

3 Co. Playter's Caſe. 3 Cro.. 292. Gregory verſus Nevil. 

Hob. 6g. Auſtin and Jervoys. 2 Cro. 503. Leneret verſus Rivet. 

Yelv. 176. Rocks Cale. 


2 Sit 
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Sir Barth. Shower argued to the contrarp, fo that an Action 
ok the Caſe hath no particular Fozm. 4 Co. 91. Here was a mu- 
tual Agreement, and Damages given fo2 Non-perfozmance of it ; 
'tis a Negative upon an affirmative Covenant, and certainly very 
well after a Uerdict, and he cited Sid. 178. Baxter and Jackſon 270. 
Pleaſe verſus Palfry 447. Gibbons and Northcot. Non infregit 
conventionem is naught upon Oemurrer; but good upon Iſſue 
after a Uerdit; fo2 a Uerdi# will help where the Thing wanted 
muſt be intended to have appeared at the Trial, as Attoznment up- 
on an Avow2y, &c. ; 
Holt Ch. J. cited Dyer 297, 298. and 2 Saund. 350, 352. Da⸗ 
mages are given here occafione non performationis, pꝛobably it 
might have been good upon Demurrer. 3 Cro. 543 Gower verſus 
* Cappar. Yelv. 11. Gurnons verſus Hodges 133, 134. Bettiſworth 
verſus Campion. Hob. 88. 106. Lampleigh verſus Brathwait. But 
this being after a Uerdict, the Judgment was affirm'd ſans Diff 


Rex & Regina verſus Wiggot and Petty. 


Pon an Indickment fo2 bringing back one Hall to the Pa- Indiftmene:, 
riſh of Whitchurch, after an D2der to ſettle him in Feck- e ©2* 
nam in the County of Worceſter. Eyres J. ſaid, where a Sta 
tute pꝛohibits a Thing without a Penalty, o2 makes a new Du- 


| ty to an Officer, the Jndictment needs not conclude contra for- 
| mam Statuti. | 


Rex & Regina verſus The Biſhop of London in 
Quare Impedit for the Vicarige of St. Martins. 


The Defendant pleaded in Abatement a Uartance be: Variance be. 
tween the Writ (which ſays the Church is void, Et ad Wera 
noſtram donationem ſpectat) and the Count, which is jure Præ- Count. 


rogativz ad noſtram, &c. 
Sir Barth. Shower argued, that where the King is intitled to 
preſent jure Prærogativæ, 02 alieno jure, the Crit ought to be ſo Jure Prarog. 
too, as Reg. fol. 30. ſpectat ad donationem noſtram ratione cu- 
ſtodiz terræ & hæredis. Reg. fol. 32. Tis true, in an Action of 
Waſte the CUrit may be general, and the Count ſpecial, but that 
18, in eodem jure. And in 3 Cro. 240. (which ſeems againſt me) 
= 8 was only Explanatozy of the Writ, not in another 
1 2 | | 
Tremain contra, relied upon 3 Cro. 240. ny 
Holt Ch. J. 'Tis clear, the Crown hath the Pꝛerogative to 
prelent in Caſe of Simony, pet there a general CUrit is good, 
never ſaid Ratione Simoniæ. As to Wardſhip, it map be —.— 
genera 
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general oz ſpecial, Raſt. 528, 530. pl. 11. the oꝛds ſyectat ad 
donationem noſtram do not imply pleno jure. Ruled quod Re- 
ſpondeat Ouſter. N 


Houghton and Howard. 


Wric to the Pon a Writ of Erro2 directed to the Chief Jaſtice of Cheſ- 
— 4 ter, five ejus locum Tenenti. 
locum tenen. Sit William Williams moved to quaſh the TUrit, fo that the 
er, well. Reco return'd is coram A Capital' Juſt & B. alt Juſt'. | 
Holt Ch. J. Befoze the Stat. Eliz. there was but one 
Juſtice, but that Statute adds another, and ever ſince the Re- 
coꝛds have been as this is; tho Sir William Williams ſald, tas 
al ways return d coram Juſticiario, till King Charles the Se: 


_ conds Time. The Judgment was affirm'd. 


* Dubray werſus . 

dere P Uled, an Adminiſtratoz thail not be compelled to find Spe- 
gc b. % IX Cial Bail upon a bare Suggeſtion of a Devaſtavit ; but 
Peering in Debt upon a Judgment, where a Devaſtavit is actually te: 
Devaſtavic. turn d by the Sheriff, he ſhall. | 


James verſus Barkley. 


Where Error Þ JOle ſaid, A Urit of Erro in Parliament, where there is 
3 a long Pꝛoꝛogation, ſo that a Term doth intervene, is no 
Judgment in Superſedeas ; and ſo of a Crit of Erro2 upon a Judgment in the 
c-8- no Common Pleas. Where a Recodd is actually return d into Par- 
Per tedens. tiament, if there be a Pzozogation, and no Continuance of the 
— Writ of Erroz, Execution ſhall be awarded. Vide Mod. 285. 

2 Cro. 341, 342. Heygon and Godſalve. . 


An D E 
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Anno 5 Willielmi & Mariæ, Regis & 
Reginæ in B. R. 


Thomas Savere Cen. Demandant verſus Lenthal, 
Briggs, Faringdon, Glover, Cook, and Ellis, Te- 
nants. 


Sſiſe of Novel Diſſeiſin fo; the Office of Marſhal of this Affe of the 
- Court tryd at the Bar. The Demandant makes Ti- 2f<: of 
tle by Gzant of the Dffice from Lenthall, one of the 
Tenants, to the Demandant fo2 his Life ; and Articles 

were read, whereby Lenthal, in Conſideration of . 401. paid in 
Hand, granted and covenanted to convey the Office to the De. 
mandant fo? his Life, from and after the Death, Surrender, Fo2- 
feiture, o2 other Determination of the Eſtate of Glover, of, and 
in the ſaid Office, paying a yearly Rent of 16001. whereof 3551. 
2 — paid upon the Sealing the Conveyance fo2 the firſt 

uarter. 

That Glover committed a Foxfeiture by a voluntary Eſcape : 
And it was pꝛoved, that the Demandant was ſeiſed and difſeiſed 
by the Tenants. . = 

But the Court was clearly of Opinion, that no Eſtate paſg'y What Cove. 
dr the lords of the Articles, but they ſounded only in Cove- gg 2s 
nant, foz if the Sentence ended at the Woz2d Grant, then nothing nor. 
was granted. A Covenant that one ſhall enjoy, makes a Leaſe, 
but not a Covenant, that one will convey, &c. Vide Hob. 34, 
35- Tiſdale verſus Sir William Eſſex. 1 Cro. 207, Drake verſus 


Munday. And the Plaintiff was non pꝛols d. 


Caſe 
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Caſe of the Pariſhes of Shermanbury and Boldnev. 


Poor's Settle. CUoman is ſettled with three Childzen in the Pariſh of 
ments. Shermanbury, and relieved by the Pariſh at 38. per 
Teck. A Man of Boldney marries the Woman, the Childꝛen 
follow their Mother: The Juſtices at the Seſſions make an Oz. 
der, that the Pariſh of Shermanbury chould continue their Pay. 
ment to the Childzen in Boldney. 195 8 
Holt Ch. J. Chis cannot unſettle the Childzen, unlcſs the 
Step - Father be able. Yet Quære, Whether the Childzcn being 
under Age muſt neceſſatily follow their Bother as Nurſe: 
Childꝛen. ; 
Eyres J. Tho the Father be chargeable with Maintenance, 
&c. pet they may not thereby be removed to another Pariſh, fo! 
if ſo, that Pariſh might be charged with them after the Death of 
the Father. 
Then it was ſaid by the Council, that this Ozder was made 
oziginally at the Seſſions, without any Appeal. 
Eyres J. Jn ſome Cates the Juſtices may make an oziginal 
Dper at the Seſſons, as to charge the G2andfather, &c. Ad. 
journatur. 


Lamb verſus Archer. 
Devſſe of LJ” a Special Ucrdict in Sjectment the Caſe was, A 
Term in Re- Man poſleſsd of a long Term fo2 Years deviſed it to 
ter 2 Tail, Richard bis Son, and the Heirs Bales of His Body; and if he 
a Contingen- die without Ifſte (ttving Elizabeth his Bother” then it Could 
©, good. xg over to his Son John; the Contingent happend. 
Jt was adjudged without Difficulty, that the Deviſe over to 
John was good, upon the Rraſon and Authozity of the Duke of 
Norfolk g Caſe, which the Court ſaid was decreed accowing to 
the Rules of Law, and no Danger of a Pcrpetuity doth enſue. 
And Note, Child and Baily's Caſe hath been very much ſhaken. 


Where A Eyres J. It is a Queſtion in our Books, Whether an Ation 
edna for mill tte fo2 the malttious Pyoſecution of one fo2 Felony, befaze 
Proſecution, the Felonp tryD: And where the Judge will pꝛoceed (tho 'tis 

fil done) pet we cannot tie up his Hands, tis an Erro2 in 


Judgment. 


Q. If confeſ. Eyres J. J much Doubt, Whether the Rules of confeſſing 
ing Leaſe, Leaſe, Entry, and Ouſter, be good in an inkerioz Court, but 


Entry, and : 
Hence. be they ſhould p2oceed the antient Wap. 
For Courts. - 


Holt 
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Holt Ch. J. No Pan is to be admitted Tenant 02 Defen- whs to be 
dant in Ejectment by the common Rulc, unleſs he hath been in dmirred De- 
Poſſeſſion, 02 received Rents, and not a meer Stranger. x bag 


jc ment 


Wharton and Liſle. Ante 


T was now argued again upon a Special Uerdict in Trover, riches of 
whether the Tithe of twenty-ſir Acres ſown with Flax be a _ > or 
great Tithe 02 a (mall (there being 1300 Acres in the Pariſh,) ))) 
4 Cale was cited fo? the Plaintiff, between Witherington and 
Henden, adjudg d in the Exchequer. Paſch. 27 Car. 2. that Tur- 
neps, when ſown in great Quantities, were great Tithes. But 
Dolben J. dcenyD that it was (o reſolved, but that the Tithes 
remain of the ſame Nature, whether in Gardens 02 Fields, and 
of that Opinion were the reſt of the Juſtices ; but they ſaid, if 
the greateſt Part of the Pariſh ſhould be ſown with Flar, per- 
haps they might alter their Opinion. Vide Linwood 192. Linum 
reckon'd inter minutas decimas. 


Judgment fo? the Defendant, Niſi, &c. 


Holt Ch. J. J wonder that any Creditoz, that is in Earneſt, 11abess Cot- 
ſhould deſire to remove a Paiſoner out of the Country, foz he pus for Fri- 
may as well Charge him in the Country by Uertue of the late Cone 


Countr 
Act, &c. which hath taken very good Effet, ſo that the Habeas « Trick,” 
Corpus is but a Trick. 


Noſworthy and Baſſet. 


NE deviſeth the Banoz of D. by Will, and afterwards Two Lit 
makes another Will, without mentioning the Banoz of D. Vil r-4- 
Quære, Tf this be a Revocation. 


1a ſingulis. 
Holt Ch. J. hæſitavit. Foz by the Stat. H. 8. it muſt be 
the Laſt Till. 


Finch contra. F02 the foxmer Mill ſhall be taken fo2 the Laſt 
Will, as to D. Adjournatur. OT or 


Harcourt werſus Fox. 


P fo2 the Profits of the Office of Clerk of Clerk of the 
the Peace of Middleſex, the Jury found ſpecially the Sta- . 
tutes 37 H. 2 cap. 1. and 1 Will. & Mar. relating to the Ok. moval of the 
ice of Clerk of the Peace: And the ſole Queſtion was, TWhe- Cuſtos Rocu- 


ther the Plaintiff continued Clerk of the Peace after the Kemo. 
bal of the Cuſtos Rotulorum. 
E © And 


r 
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And now all the Juſtices ſeriatim delivered their Opinions fo2 
the Plaintiff, upon the TWlozds of the new Statute, that the 
Cuſtos ſhall name the Clerk of the Peace to hold the lame Om̃ce 
ſo long only, as he ſhall behave himlelf well, which gives him an 
Eſtate fo2 Life. = 
Firſt Juſtices Holt Ch. J. In his Argument laid, that the Dffice of Cuſtos 
of Peace Rotulorum is not Time out of Mind, but it is an antient De. 
made 1 Ed. 3. ce. Lambert's Inſt. fol. 371. Juſtices were created 1 Ed. 3. in 
Lieu of the Conſervatozs of the Peace; without Queſfion, they 
had thereby the ſame Authozity as the Conlervato2s had, Stat. 
34 Ed. z. gives them greater Authozity, this gave Occaſion fo) 
the Office of Cuſtos Rotulorum. The Juſtices are Keepers of 
the Recozds, but that was inconvenient, fo2 one might take one 
Note. Becozd and another another: The King may name one of th 
Cuſtos Rotu. that are named in the Commiſſion (foꝛ Convenience) to be Cuſtos 
8 Kotulorum, tho legally ſlill they are in the Cuſtody of the Juſtices, 
Autecky. fo2 the TUrit of Certiorari is direfted to them; but the Cuſtos ig 
chargeable, if they be embezelld: Hence it follows, that the 
King cannot name one to be Cuſtos, who is not in the Com: 
miſſion of the Peace. 2 H. 7. fol. 1. A Recognizance fo? the 
Peace ſhall be certify'd to that Juſtice, who is Cuſtos Rotulorum. 
CTis incident to the Office of Loꝛd Chancelloꝛ to name the Cu- 
ſtos (but in the Name of the King) without Marrant, as he now 
grants Commiſſions of Oyer and Terminer and Gaol-Delivery; 
fo2 ex officio he ought to pꝛovide fo2 the Execution of Juſtice, 
The Stat. 37 H. 8. that takes the Nomination from the Chan: 
celloꝛ (and appoints a middle Tay by Bill figned) was an Jn: 
croachment upon his Dffice, and found to be inconvenient ; and 
therefoze, by the Statute 3 & 4 E. 6. 1. the Power of the Low 
Chancello2 was reſtozed. 
The Nomination of the Clerk of the Peace belong'd to the 
Cuſtos, as the moſt pꝛoper Perſon. 2 Inſt. 425. 5 
Jt was plainly the Intent of this new Statute to make Pꝛo⸗ 
viſion, that the Seſſions ſhould be always furniſhed with an able 
Clerk, who might diſpoſe of Himſelf and his Affairs accoꝛdingly. 
It was the general Temper of the then Parliament to make Off. 
ces more laſting (our Places are ſo) and Contemporanea Expoſitio 
eſt optima. OE | 


_— 


Judicium pro Quer- 


Hermitage's Caſe. 


Mandamus 


e Hermitage bzought a Mandamus to be reffozcd to the Place 
Free. School J. ok Maſter of the Free⸗School of Wakefield in the County 
Wider Ther of York: Che Governours return their Foundation by Queen 
Return a Ilizabeth, and their Power to chuſe a School-maſter, who was 


Power to to continue quamdiu compertus foret per Gubernatores ſive map- 
rem 


diſplace, and 
woll. - | | 


n 8 — ä . 
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rem partem eorum eſſe diligens fidelis & aptus; with Power to 
the Governours to make By-Laws and Statutes koz the better 
Government of the School; and they returnd ſeveral Statutes 
and ſeveral Bꝛeaches of them by Hermitage, and therekoꝛe they 
dilplaced him, &c. 

Dis Council offer'd ſeveral Exceptions to the Return, inſiſt⸗ 


ing that one oꝛ two Failings do not amount to a Fozkeiture of 


the Office, but it muſt be an obſtinate perſiſtance. 

But the Court was of Opinion, that the Statutes in this 
Caſe are but directoy, and the Governours by the Foundation 
are made the abſolute Judges, from whom there licth no Ap 
pcal. 


Anonymus. 


T T Pon a Covenant in a Leaſe to pay the Rent, without any 
Allowance of Tares, Jmpoſitions, 02 Aﬀeſiments, which 

are impoſed, 02 hereafter ſhall be impoſed. 
Jt was urged by the Council, that a Covenant to pay Rent, 
free from Taxes, ſhall not be ertended to parliamentary Taxes, 


Covenant to 
pay Rent, 
free from 
Taxes, how 
intended. 


which the Court ſeem'd to admit; but here the Moꝛds Aſſeſl- 


ments, and which ſhall be impoſed, muſt extend to parltamentary 
Tares, and cannot otherwiſe be ſatisfied, elſe many Contracts 
would be avoided. 


Anonymus. Poſt. . ab. 199 


Ebt upon a Judgment, the Defendant pleaded a Writ of 
4 Erro! depending in Abatement. 
_ Holt Ch. J. It is a good Plea in Abatement, tho' not in 
Bat, accoding to the new Diſtinction in the Exchequer-Cham- 
ber: The Judgment is ſuſpended in a great Meaſure by the 
Crit of Erroz; fo2 tho an Executo2 ought to pay Judgments 
befoze Statutes, yet he may pay off a Statute befoze a Judg- 
ment, upon which there is a TUrit of Erroꝛ depending. 
Dolben J. The Law, in Oliver's Time, was that a Weit of 
_ ſhould not be a Superſedeas, and it would be well if it were 
now. - 5 
: — J. The Diſtinction between Bar and Abatement is 


Holt C. J. Ju talk with the other Judges about it. Adjo. 


Ke 2 Ano- 


Error pend- 


ing, pleaded 


in Abate- 
ment to Debt 
on Judg- 
ment. 


de in Latin. 


— —— 


212 TIermino Sanctæ Trinitatis. 


Anonymus. 


Alien. nee in JE was pleaded in Abatement, that the Plaintiff was an Alten- 
— nee apud Roan in Regno Franciæ infra Ligeantiam Regis 
Red: The Plaintiff replies, that he is Alien Amie nee 
al Hamborough infra Ligeanc of the Empero2, and traverſeth 
that he was boꝛn at Roan modo & forma, &c. 
4 = Ch. J. It ſeems to be an ill Traverſe, and puts an ill 
k. | 
Serjeant Darnel cited 2 Roll. 681. D. 1, 3. 
Eyres J. Jn thoſe Caſes modo & forma alters the Caſe. 5 
Holt Ch. J. 1 Inſt. 281. Upon a Traverſe quod feoffavit mo- 
do & forma. A Feoffment by Paroli will not ſatisfy the Allega- 
tion of a Feoffment by Deed. 
Eyres J. The later Authozities are otherwiſe. 
Holt Ch. J. pe might have been bozn at Roan, and pet infra 
Ligeanciam Angliz, as if attending on an Embaſſadoꝛ, and there: 
 foze he ſhould have pleaded Alien Enemy nee, &c. Adjournatur. 


Edwards werſus Pierce. 


Two fubmir, IT CAD ſubmit to an Award, and nothing was awarded as to 
Award 3 one, but only, that all Aﬀions ſhould ceaſe : Pet the 


gainſt one, 


good. Court held it to be a good Award. 


Warrant of Ch. J. By the Pꝛadite a Warrant of Attozney before the 
— Eſſoin⸗Day to enter up Judgment; as of the pzecedent Term, is 
ment.. good. J once knew a ſilly Attomey, that entred up a Judgment 


4 = p2ecedent Term upon a Bond given, and dated in the Ua- 
cation. 


Rex Verſus Read. 


2 Jen was indicted upon the Statute 5 Eliz. fo exerciſing artem 
Ora de le Fabre; and the Indictment was quaſh'd, foz by the 


Trade muſt Statute all Jnditments ought to be in Latin, here tis in French. 


judgment in It was moved fo2 a Co- parcener, one of the Defendants in 
Ej-menr a- Cjeament, that the Plaintiff might take a Judgment fo; a Poie- 
nr te hh elſe if be P2OceeD and recober but a Boiety, he may pay Coſt. 
a Moiety. G2anted Niſi. 


2 


Rex 
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Rex verſus Pullen. 


JS Convittion fo2 Deer⸗ſtealing being affirm'y, Sit Barth. Deer. fel. 
Shower now moved fo2 an Attachment; but the Court de- *# 
nyd it, fo2 they laid they muſt purſue the Statute, and make out 
ſuch P2ocelſs, as the Statute dire#g. Vide 2 Inſt. 162. 13 Co. 64. 
Jn Cale of fozcible Entry, this Court may award Reſtitution; 
and tis a general Rule. that this Court in all Caſes may grant 
the like Execution, as the Court below ſhould have done. 


Harcourt verſus Fox. 


JR Barth. Shower moved foz a peremptozy Mandamus, the Mandemos, 
8 Right being now try d, and ſaid it was granted in the Caſes torx. 
of Maxfield-School and Birmingham-School, without Retarn of 
a firſt Mandamus. The Surmile of a peremptozy Mandamus fs 
quia conſtat nobis de Recordo quod A. debet admitti, which is 
true in this Caſe, as well as upon Return of a Mandamus. 

Dolben J. Then there ſhould have been a Rule by Conſent 

fo2 trying the Right. 
Holt Ch. J. They may ming a Writ of Errozz Then Sit 
Barth. Shower pꝛayd a general Mandamus, and it was granted. 


A Mandamus ditected to the Mayoz, Alvermen, Common M. ad- mus, 
Council, and Chamberlain of Canterbury, was returned by the ho direg- 
Mayo? and Commonalty. And now Turner moved fo; a peremp: ©* 
toy Mandamus. 
Holt Ch. J. A Mandamus need not be directed to the Co2po: 
ration (tho it may be ſo) but to the Perſon, who did the Trong, 
and hath Power to do Right. You ſhould have moved, that the 
\ Perſons, to whom the (Urit was directed, ſhould have returned it, 
the Return muſt be quaſhed ; But you may take a new TUrit. 


Eyres J. It two Tenants in Common be difſeiſed, their Lel⸗ Ante + 


lee in Ejedment muſt declare upon two ſeveral Demiles. miſe wher 
EZ 1 — 
Rex ver ſus Pope. difſciſed. | 


HE Defendant being Overſeer of the Pooz, was indilted Overſeer in- 
foz not obeying an Oꝛder of Selſllons concerning the Set⸗ i@6cying 


tlement of a poo? Man; and now the Jnditment was quaſhed, *n Order of 
becauſe jt recited quod cum ordinatum fuit, &c. whereas it 2 “ 


, HR 
ſhould have been abſolute, without the Cum. Vide poſt. . ons. 


contra. 
Ano- 
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Anonymus. 
Treſpaſs lies | YOlt C. J. A Man poſſeſſed of Goods may have Treſpaſs 
on « Poſleſ in his own Name, by Reaſon of the Poſſeſſion ; but where 
ö he declares as Adminiſtrato? fo? Honey received ad uſum Admini- 


ſtrator. tis otherwiſe. 
Eyres J. J thought it had been koꝛ lent Money, and then the 


adminiftrato2 might declare either Way, and the Naming him: 
ſelf Adminiſtratoꝛ is but Surpluſage. 
Holt Ch. J. There the Adminiſtrato2 gives a Yan Authozity 

to receive Money fo? him, the Action muſt be bzought in his own 
Name ; but if paid to a Stranger without ſuch Authozity, the 
Adminiſtrato? hath his Election. 
Where oe (here an Adminiſtrato2 names himſelf ſo, 8c. the Defendant 
ſucs es Admi- may have an Audita Querela. J remember the Caſe ſome- 
Defendant Where. 
may have Sir Barth. Shower. *'Tis in Saunders. 


_ Que- 
ye 3 
Bret and Johnſon's Caſe. 
— R. Harrington moved koꝛ a Mandamus to the Mayoꝛ and 


Ss Or. Citizens of Cheſter, to reſtoze Richard Bret, Thomas 
mon-Coun- Johnſon, and ſeven others, to their Dffices of the 'Common 
. Council there, and it was granted. 
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Sands qui tam verſus Child & al. | 


h N Aion bzought upon the Statutes 13 R. 2. 5. Gen fo: 


15 R. 2. 3. 2 Hl. 4. 11. fo; ſuing in the Admiralty jt inthe 
fo2 Things done ſuper terram. ro ſtay a Ship 


That the Plaintiff, 34 Car. 2. was going with his benad for 
Ship from London to the Maderas. the Eaſt-In- 


dies. 

That the Defendants 13 December, 34 Car. 2. proſecuted a 
Plaint in the Court of Admiralty, and on the 14th cauſed the 
Ship to be arreſted, fo2 Caution not to trade with Jnfidelg 
within the Limits of the Eaſt-India Company's Charter, with- 
out the King's Licence, whereby the Ship was ſtopp'd till April. 
The Dekendants pleaded Non Cul'. 
The Jurozs found ſpecially the Licence of the Eaſt- India Com- 
pany, the Petition of Child to the King; whereupon the Ging 
orderd the Commiſſioners of the Admiralty to cauſe the Ship to 
” ſtoppd, until Security given, &c. that on the 13th of Decem- 

ber, the Defendants, as Agents fo2 the Company, pꝛocured a 
Warrant to areſt the Ship, which was arreſted on Behalf of the 


Company: And they refer'd it to the Court, whether the Otten- 
dants were guilty within the Statute. 
Finch pro Defendente. 


1. Here is no Suit at all in the Admiralty, neither Plaintiff 
no? Dekendant, no2 Thing in demand, no Libel, to which An- 


— 
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ſwer required: The (Urit of ne excat Regnum ts no Suit; fa 
here. 

2. It cannot be any Suit within the Yeaning of the Statute, 
fo2 the Occaſion of the Statute was, becauſe the Admiralty held 
Piea of Things triable by the Common Law; but there is no 
CUay to ſtop a Ship at the Common Law: This is not fo2 a 
Matter done upon the Land, no2 fo2 a Matter done at all, but 
only foꝛ Prevention, &c. 


The King without Queſtion may lay an Embargo, and it 


may be executed by the Admiralty, fo2 which he cited the Caſe of 
Stock and Cullen in this Court, upon an Appeal from the Ouke 
of York, Tarden of thc Cinque- -Ports, whence it follows, that 
the Admiralty had a Jurisdidion. 2 Cro. 23 3. Waterhouſe and 
Bawd. TUhcthcr the Embargo be well oz ill laid, not material. 

The Dekendant is no Pꝛolccutoz within the Statute : The 
King may lay an Embargo as to particular Places, which muſt 
be by Security. Apon a Ne exeat Regnum the King may re- 
quire Security; this At is not to be extended by Equity: An At: 
tomey 02 Solicito2 is no Pꝛoſecutoꝛ within the Act ; By the Stat. 
of Prxmunire 16 K. 2. All Agents are included within the 
Toꝛds. 

'Tis true, one, who pꝛekers an Tndizment. oꝛ accuſeth a Man 


ok Felony, is liable to an Action, but that is only becauſe of the 


Scandal. 

Sir Þarth. Shower contra. 

The King may lay Embargo's in Time of Danger, but this 
was a Time of Prace, whereof the Court will judiciallp take 
Notice. Every Pan hath a Right to traffick, and is encoura- 
ged therein by the Common Law. Magna Charta, cap. 30. in Fa- 
vour of Merchants. 2 Inſt. 53. publice prohibiti, muſt be by At 
of Parliament. No TUrit of this Mature, that of Ne exeat Reg- 
num doth not juſtifyit, foꝛ upon that a Habeas Corpus lies; 4 
Crit of Ne exeas Regnum is not granted, but by Reaſon of 
Special Danger to the Crown. Lit. K. 27. Noy 182. The Law 


doth not warrant ſuch Pꝛoceeding, fo2 pꝛevention whereof, if any 


CUrong be done, there map be Remedy afterwards. Here the 
whole Matter ariſeth ſuper terram. 


As to the Pꝛoſecu ton, it is not neceſſary to be a Suit, but 


ores is a ſufficient Jntermedling within the Statute ; here is 

1. Judex ſuprema Cur' Admiralitatis. 2. Rite & legitime procedens. 
3. Advocate and Pꝛoctoz. 4. Allegation and Sur mile. 5. Paper 
fo2 Oecree againſt the Ship. 6. CUarrant made thereupon. 


As to the Objection, that it was the King's Suit. Ik the 


King grants a Tarrant to impziſon a Yan againſt Law, he that 
erecutes it is a Treſpaſſoz. 

Sir Joſiah Child was not the King's Attomey, no2 the Com- 
pany's, fo2 it doth not appear that he had any Authozity under 
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their Seal. In the Cale ok the King and the City ol Cheſter 
in Quo Warranto, no Appearance could be entred fo2 them, with⸗ 
out CUlarrant under their common Seal. 

As to the Foxfeiture of 1c1. to the King, and the King's Oil- 
penſation by his Licence, that cannot help. 4 Inſt. 39. The 
Dꝛopertp of the Ship is to be pꝛeſumed with the JPoſſeMon; and 
if joint, pet Merchants may bing ſeveral Aﬀions; tf ſcucral 
101]. tis their Fault; if but one 101; might plead auterfoits 
acquit. 

as to the Doubling of the Coſts, he cited Dy. 159. b. 1 Leon. 
232. 2 Leon. 52. Rolſton and Chambres. 10 Co. 116. in Pilfold's 
Cale, no Diſtinction of Damage de Incremento. Bro. Coſts 14. 
2 Cro. 582. Thoroughgood verſus Scroggs 26 H. 6. 57. Fitz. Nat. 
Br. 248. 1 Roll. 517. "True, there is no Danger in the Country. 

Now the Chief Juſtice delivered the Opinion of the Court, 
that tho the Pꝛocceding in the Admiralty was not at the Suit 


ok Sir Joſiah Child, pet his Pꝛomoting it was ſufficient ; and 


whereas it was objected, that Sands was only a Tenant in Com- 
mon, no Advantage can be taken ok that now, it might have 
been pleaded in Abatement. 


Judgment affirmed. 
Pope and Haman. Poſt. 220. 


JPon the Pyoviſo in the Statute 28 Eliz. cap. 4. That Poundsge 
Poundage ſhall not be taken fo2 any Executions in Coz: enn pe for 
poꝛations. Holt Ch. J. and Dolben J. held it muſt be intended Judgments 
of Executions upon Judgments in their own Courts, and not in Corpora- 
upon fozcign Judgments. tions. 


It was moved, that the Bail upon his pzoducing the Pin. —__ 
cipal might be relieved againſt the Bail-Bond, tho a Term had t 8.4 on 


the Bail. 
inter ven d. Bond, on pro- 


Aſton repo2ted, the Pꝛactice had been both Ways, accoding ducing the 


to the Circumſtances. — 


Holt, Gregory, and Eyres, that Pꝛoceedings ſhould ſtay upon 
the Bail : bond: But Dolben (aid he never knew it done, where 
a Term oz an Afſizeg interven'd; whereupon the Court agreed, 


that they would not relieve the Bail in luch Caſes fo2 the 
Future. 


Holt Ch J. Upon a Judgment againſt one Copartner, the Judgment « 
Sheriff may take the Goods of both in Execution: And the Panne. 
other Copartner hath no Remedy at Law, otherwiſe than by re- cution may 
taking the Goods, if he can, fo2 the Uendee of the Sheriff be- be of boch 


comies Tenant in Common with the other Copartner. | —— 
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. C. 38. 
Aleyn 44. 
Concluſion 
of IndiQ- 
ment. 


Award, Sub- 
miſſion to the 
Plaintiff him- 
ſelf, good, 
tho —— in 
his o 

Cuſe. 


Holt Ch. J. ſaid. An Jndictment upon the Statute of Stab 
bing need not conclude cantra formam Statuti. 


Matthew Verſus Ollercon. 


Ebt upon an Award, Serjeant Levinz moved in Arreſt of 

Judgment, that the Submiſſion was to the Plaintiff him 

ſelf and another: And it is againſt Right and Law, that the 

Plaintiff ſhould be Judge in his own Cauſe. Jt J Licence a 
Man to beat me, ſuch Licence is void. 

Curia. The Defcndant map refer to the Plaintiff himſelf, if 
he will; but Licence to beat me is void, becauſc tis againſt the 
Peace. Dolben J. ſaid, he remembꝛed a Caſe where a Gentle- 
man's Steward bzought an Aﬀion in his Maſler's Name; and 


the Defendant entred into Rule by Conſent, to pap what the 


Poor's Settle. 


ment. 


Plaintiff ſhould think fit. and my Lord Hale held it to be a good 
Submiſſion. 


Lucas's Caſe. 


NE Lucas, an old blind Ban, was bon at Walton in 

Lancaſhire, and about thirtcen Pears ago was ſettled as 
a Servant at Huntington in Cheſhire, and thence removed him- 
ſelf, and was ſettled at Stoke in Herefordſhire, where he became 
Blind, and thence return d to Walton in Lancaſhire, whence two 
Juſtices removed him by Oꝛder, &c. to Huntington. Mz. Booth 
and H. Hurlſton, two Juſtices in Cheſhire, make an Ower foꝛ 
removing him to Stoke in Herefordſhire. 

My. Solicito2 Trevor moved to quaſh the Ozder of Cheſhire, 
fo2 that they ſhould have appealed to Lancaſhire, and could not 
make an oziginal Ower, fo? otherwiſe the Pooꝛ would be toſſed 
from Pillar to Poſt. 

Curia (abſente Holt Ch. J.) heſitavit. At another Day, Pz. 
Cheſhire pay d, that the Omer of the Juſtices in Cheſhire might 


be alt med, fo2 the Over of Lancaſhire is binding to Cheſhire, 
| quoad Lancaſhire (only) but doth not hinder them from finding 


him a new Place of Settlement; and the Statute 14 Car. 2. 
cap. 12. which direts the Perſons grieved to make their Appeal 

to the nert Quarter-SeMſons, &c. cannot be taken to extend to 
fozeign Counties. 1. Becauſe of the Shoztneſs of the Time, 
fo2 it muſt be to the next Seffions. 2. Becauſe of the Oiſkance 
of the Place, which may be to the remoteſt Part of the Ring- 


dom. 


1 ” Holt 


—— — 


Anno 5 W. & M. in B. R. 219 


Holt Ch. J. The firſt Ozder of two Juſtices is good, till re. 
vers'd; but whether the O2der of Cheſhire be good as an ozigi⸗ 
nal Omer, hæſitavit. 
Sol. Gen. The Juſtices of Cheſhire can make no Ozder con- pong. 
trary to that of Lancaſhire, and conſequently cannot remove him 
to any other Place; fo; the Terminus ad quem is Part of the 
Over, as well as the Terminus a quo. 
M2. C heſhire. The Oper of Lancaſhire is Faulty, fo2 that 
Huntington is not laid to be the Place of his laſt Settlement. Note. 
Cur. That Omer is already affirm d in Court, elle the Ex⸗ 
ception were good. 
Sol. Gen. J hall take M2. Cheſhire s own Exception againſt 


the Oꝛder of Cheſhire, which hath the | ſame Fault: And therefoze 
it was quaſhed per Cur”. 


— 


Green verſus Horn. 


DE Plaintif declares, that in September, 1688. George Covenant Q. 
Pollard being his Ocbto2 by Bond, he ſued out a TUrit 
againſt the ſaid Pollard, and he being under Arreſt in the Bailiff's 
Hands, the Plaintiff, at the ſpecial Inſtance of the Dekendant, 
did enlarge him, in Conſideration whereok the Dekendant, by 
Writing under his Hand and Seal, p2omiſed to bzing Pollard in⸗ 

to the Bailiff s Hands, on o2 befoze the 29th Day of September 

then next following; and alligns the Bzeach, that he did not Breach. 
bing the (aid Pollard ante præd. 29. Diem Sept. nec unquam Po- 
ſtea, the Defendant demurs to the Declaration; and Northy mo⸗ 
ved two Exceptions: 
1. The Bꝛeach is not well aſligned, fo2 the 29:h of Septem- 
ber, which is the moſt pꝛoper Time, is quite excluded; and the 
— 1 might bꝛing Vollard on that Day, tho neither bekoze 
no? after. 

2. That the Engagement was made to the Bailiff, and not 
to the Plaintiff, he is not ſo much as named in the Note. But 
as to that, the Court held clearly, that the Plaintiff may take 
Benefit of it, tho not mentioned as Party: Jf J oblige my ſelf 

to galt! 8. 100 l. the Obligation is made to him, fo2 whoſe Be- 
nefit it is. 

_ Hole Ch. J. to the firſt Exception hæſitavit. May it not be 
taken, that he did not render him befoze the 29th, no2 at any 
Time afterwards. that is, after the Time befoze the 29th, which 
endeth with the 28th, and then the 29th is included in the Poſtea. 

Oay was given to the Plaintiff to anſwer, whether he would 

| diſcontinue paying Coſts. 

Note, Tho' the Bailiff could not take Pollard again without a 


new CUrit, pet it ſecmeth the Defendant ſhould have done his 
Part, viz. to o have brought bon. 


f 2 Mid- 


F 
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Middleton verſus Wheeler. 


Debt lies not 
below on 

Judgment in 
8. R. 


Djudged that an Action of Debt lieth not in an inkerio: 
Court upon a Judgment in this Court. 


Pope and Haman. Ante 217. 


Debt for She- L KRroz of a Judgment in Briſtol in Debt fo2 the Sheriffs 

riffs Fees. Poundage fo2 executing a Ca Sa. The Court held, that 

the very Permiſſion by the Statute makes it lawful, and a Duty 

May intends tO the Sheriff, fo2 which he may maintain an Ackion of Debt. 

ſhall in # Ste. 2 Cro. 654. Staunton verſus Sulliard. 1 Cro. 287. Liſter verſus 

IN Bromley. Jt being further demanded at the Bar, if upon a Sta- 
tute one Sheriff takes the Body, and another Goods, which of 
them ſhall have the Fees : The Court anfwcred, that both Could 
hade their Fees, and whereſoever the Sheriff hath double Trcu- 
ble, he ſhall have double Fees. Vide Latch. 51. 


Nicholas and Chapman. 


Damages on Rro2 of a Judgment in C. B. in Debt by Default. Cheſhire 
. aſſigned fo2 Erroz, that the Entry of the Damages ſhould 
' aid Ex aſſzn- habe been ex Aſſenſu ſuo, fog, if the Plaintiff do not like them, 
ſu ſuo, well. he map have a TUrit of Enquiry. 2 Saund. 106. 
Holt Ch. J. It is well enough in Debt by Default, other: 

wiſe in Cale: But Aſton told me pꝛivatelp, that all the Pꝛece⸗ 
dents and Entries are ex Aſſenſu ſuo, and he thought thoſe 
CUozds neceſſary. And M2. Cheſhire told me, he did not erpet 
ſuch an Anſwer from the Court, but rather to have been told, 


that the Omiſlion of thoſe Tozwds was cured by the Stat. 16 & 


17 Car. 2. cap. 8. fo2 fo he thought it was, tho the Court took 


no Notice of it, tamen Quzre; fo2 that Statute doth not ſeem 
to ertend to Judgment by Default. 


Harding verſus Salkin Executor of A. B. 


Adminiſtra- Ebt againſt one as Erecutoz, the Defendant pleaded. in 

1 Bat, that A. B. died Jnteſtate, and that Letters of Admi⸗ 

pleaded in Niſtratton were committed to him. 

_— Northy pro Defendente. That ſuch Plea mav be picaded in 
Bar appears by Robinſon's Caſe. 5 Co. 331. Where a Diver: 


ſity is taken between a perpetual Bar, and a Bar as to the Ac. 
tion of the CUrit. 


I Holt 
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Holt Ch. J. Chat is where the PDlaintiff brings an Action as 
Cxecuto?, when in Truth he is Adminiſtrato2; but here the De- 
fenbant cannot plead ſuch Plea in Bar, that Himſelf is Admint- 
ſtratoꝛ and not Erccutoz, fo? he is ſi!l chargeable to the Platin- 
tif, tho he be Adminiſtratoz. (Northy cited Dyer 305.) Vide 
Office of Executor 248. 
Holt Ch. J. Pou cannot give Letters of Adminiſtration in Evidence,&c. 
Evidence upon a Ne unques Executor, but Letters ad Colligen- 
dum pou map. Ik there be Judgment againſt an Adminiſtratoz 
by the Name of Executoz, and he be ſued afterwards as Admi- 
niſtratoꝛ fo2 the lame Caule, he may give the fozmer Judgment 
in Evidence. 


Maſter, Wardens, Aſſiſtants, and Community of Sta- 
rioners in the City of London againſt Salisbury, 
upon a Habeas Corpus. 2 


Ebt upon a By-Law, that the Maſter, Mardens, and Al. $cationers 
ſiſtants, 02 majo2 Part of them, ſhould from Time to "yg | 
Tune cleft ſuch Members as they think fit into the Livery, any 7 
if any Perſon ſo elected refuſe to accept the ſame Office, 8c. 

without a reaſonable Excuſe, to be appꝛoved by the Court of Al. 

ſiſtants, that the JIcrſon ſo refuſing ſhould fozfeit 401 

The Declaration recites the By Lam, and that the Defen- 
dant on ſuch a Day was elefed into the Livery, and refuſed, 8c. 
per quod waaQtio accrevit, &c. with Averment, that he had no rea- 
ſonable Excuſe, and that the By-Law was made by all the Coz- 
pozation. The Defendant demurs. 

Northy pro Defendente. 5 

1. The Company are here made their own Judges of the rea- 
ſonable Excuſe, which is againſt Law. 1 Roll. 364. Caſe of the 
Taploꝛs of Ipſwich. 8 Co. Dy, Bonham's Caſe. 
2. Admitting the By-Law to be good, here is no good Breach 
aſligned, fo2 the Defendant ſhould have been required by the 


Court of Aſſiſtants, and to that End ſummoned befoze them, 
which is not alledged. 


Sir Barth, Shower contra. 

The Afton is here bzought by the Company, the Appꝛobation 
to be by the Court of Aſſiſtants, who could have no Benefit, but 
only as Part of the Community, It a By-Law were made that 
none ſhould do ſuch an Act, without the Conſent of a certain Per⸗ 
ſon (who is a Freeman) it ſeemeth a good By-Law : As to the 
Caſe of the Taplozs of Ipſwich tn Roll's Abridgment, the Reaſon 
of the Reſolution of that Caſe by the Loꝛd Coke's 1 1th Report 
was, fo2 that it tended to the Reſtraint of Trade, &c. Ik one 

ok the Juſtices of this Court bzings an Action in this Court, he 


may 
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may have Judgment, fo2 it is per Curiam : Do if one Cowner 
bungs an Action, and he and another pꝛonounce the Judgment 
of Outlawzp, it is no Erroz. 2 Roll. 93. But if a Yayo? being 
an Action befoze himſelf by Name, that is crroneous. Here 
they have averrd, that he had no reaſonable Exculſe, and that 
the By Law was made by the whole Company, whercof the De- 
fendant is a Party, and the ſubje# Matter of it is lawful, and 
the Defendant by his Demurrer hath confeſſed the Averments, 
and the Penalty ſhall be pꝛelumed prima tacie to be reaſonable. 

Holt Ch. J. Here the Cauſe of Ercuſe is to be app2oved by 
them, ſo that, if it were reaſonable and not appꝛoved, the Party 
would be without Remedy; and we cannot here reject that Part: 
here a Parcel of By-Laws come bekoze us together, ſone 
good and ſome bad, they may be lever d; but not ſo where the 
Senſe is intire, as in this Caſe. 

Sir Barth. Shower. Suppoſe it were, Apon due Pꝛook to be 


allow'd by a certain Officer, ſure that were good: 


Holt Ch. J. J Doubt that. 

Sir Barth. Shower. This By-Law was ſigned by the Low 
Chancello2 Finch, 

Cur. Tis never the better fo? that, fo2 that is done of 
Courſe. So we uſe to do in the Circuits : but if the Ozders be 


not good, let the Parties look to that at their Peril. 


And the Court inclined fo2 the Dekendant upon both the 


Exceptions, but adviſed him to ſubmit to his Company, and re- 


Coſts on 
Judge's Cer- 
tificate. 


Fraudulent 
Conveyaace 
purged by a 
good one. 


commended a Reference to my Loꝛd Yayo2, 8c. 
a ; 


Phelps and Rainer. 
Erjeant Darnel moved fo2 the Defendant, that whereas the 


Judge that try'd the Cauſe, certify'd only an Aſlauit, and 
ho Battery ; yet the Plaintiff had ſued out and executed an Er⸗ 


ecution foz his full Coſts, which exceeded the Damage, being 
under 40s. 


Holt Ch. 7. Pou come too late, after Execution executed. 
ay may take your Action, Vide Stat. 22 & 23 Car. 2. cap. 9. 
a nem. 


Porter aud Clinton. 


[Olt Ch. J. ſaid, Ik a Conveyance be made by Fraud, and 
afterwards the Land 1s conveyed over upon valuable Con- 
ſideration, bona fide, the Fraud is purged. 


1 | | Leonard 
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Leonard qui tam verſus Beech. 


Laintiff declares on the Stat. 1 Jac. cap. 22. that the Ocken Set. » Jac. | 
2 dant being Sealer and Scarcher of Leather in the City of ag 0+ 
London, Allocavit & figillavit 150 Coria inſufficientia contra for- ficers in Scal- 
mam Statuti. Per quod, &c. ing Leather. 

Sir Barth. Shower (in Arteſt of Judgment come ſemble) That 
it is but one ſingle Offence; the Allowance but one Act, thercfo2e 
the Dekendant ſhould incur but one Penalty. 

Dolben J. The Refuſal of twenty ſufficient Hides is but 
one Offence ; lo it ſeems of the Allowance of ſo many inſufficient. | 

Holt Ch. J. The Setting the Seal every Time is a complete Sealing every 
Offence, the Sealing ts the Teſte of the Allowance ; and Search- —_— eve 
cr and Sealer is the ſame Office. W 
Eyres J. Allowance ſignifies nothing without the Seal. 

Sir Barth. Shower. The Office of Searcher and Sealer ſeem 
to be different by the 31ſt Paragragh of the Statute. 

At another Day it was reſolved, that every Putting the Seal 
is an Allowance within the Statute. 

| Judicium pro Quer. 


It was moved, that whereas a Sheriff had return'd a Cepi Sheriff amer- 
Corpus, and ſtood out long befoze he had byought in the Body, £700 » d. 
_—— he ſhould pay Coſts befoze his Amerciaments ſhould be 

iſcharged. | 

Holt Ch. J. It ſeems reaſonable, but J never knew it done. 

Dolben J. TJ never knew ſuch a Motion, pou have Cofts fo: 
all your Pꝛoceedings tax d at laſt upon pour Judgment. . 


Heath and Reece Error e Cur. Pal. 


Kinner afligned fo2 Erroz, that whereas the Plaint was gene- 1 Com. Pal. 
ral, viz. in his own Right, yet he declares as Adminiſtra- line gene- 
taz fox Boney received by the Defendant to his Uſe. = 
Northy contra. He needs not name himſelf Adminiſtratoz, tis 
but Surpluſage; ſo in Trover ; ſo fo2 an Eſcape in his own 
Time. Trin. 26 Car. 2. Curtis and Dawe. Jf an Executoꝛ 02- 
ders a Yan to receive Boney fo2 him, a general Indebitatus Al- 
ſumpſit will lie. 
Holt Ch. J. cited the Caſe of Herenden and Palmer. Hob. 88. 
And ſaid, unleſs there were an expꝛels Pꝛomiſe to the Executoz, 
it cannot raiſe a Conſideration fo2 an Action in his own Right. 
Jn the Caſe of an Eſcape upon a Judgment obtained by the Exe- 
cuto2 himſelf, he need not ſhew the Letters teſtamentary; o⸗ 
therwiſe upon a Judgment in the Like of the Teſtatoz. * 
| | | Holt 


—— — — 
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Warrant, no Holt Ch. J. I one under Arreſt give a Warrant of Atto: 
present. Nep to confeſs a Judgment to the Plaintiff, no Attomey being 
pꝛeſent, we generally vacate it; but if the Judgment were to 
another Perſon, as to his Bail, 8c. it ſcems to be out of the 


Rule. 


Maſter, Wardens, and Aſſiſtants of the Company of 
Cutlers in Hallamſhirè in the County of York a- 
gainſt Hurſley. 


Coſts on a N upon the Statute (Quzre 1f a pꝛibate Act) that no Per: 
r ſon uſing the Occupation of a Cutler, &c. ſhould cmploy 
Penalty. moze than one Appzentice, except his Son, &c. upon Pain of 
40s. per Month; now, after QAerdii fo2 the Dlaitiffs, oz 6 1, 
fo2 tlzce Months, it was debated, wh: ther the Jlaintiffs ſhould 
have eny Coſts in this Cale. | 
Sir Barth. Shower urged, that this is upon a Penal Statute, 
where there was no Penalty befoze 10 Co. 116. Piltold s Cale. 
Jn Caſe of a Quare Impedit, where Oamagcs are given by Sta- 
tute, there are no Coſis. 2 lnſt. 289. So in Debt upon the 
Statute 2 Ed. 6. fo? not ſetting out of Tithes no Coſts, tho 
the Judgment be by Confeſſion 02 Ocfault. Hutton 22. Jn Debt 
upon the Statute 5 Eliz. fo2 Pcriury, tis ſaid the Plaintiff 
 Hould have no Coſts, the Penalty being certain. 
But it was anſwered by Northy, and reſolved by the Court, 
that, whereſoever Damagcs are to be given in Ocbt, Coſts are 
to attend them: And the Reaſon of the Damages is, becauſe the 
Monep is not paid upon Demand; fo2 if the Ocfendant pleads. 


Tout temps priſt, &c. the Plaintiff muſt reply, and ſet fozth a | 


ſpecial Demand, whereupon Jfſue may be taken; and if it be 
found fo2 the Defendant, the Plaintiff can have neither Dama: 
ges noz Coſts: Nothing is duc to a common Jufo2mer befo2c 
the Aﬀion brought, and therefoze he ſhall have neither Oamages 
no2 Coſts : But where a new Action is given to the Party griev- 
ed fo? a certain Penalty, he ſhall have Coſts, fo? elſe the JIcnalty 
might be leſs than the Coſts. Roll. 516. and 574. North and 
Muſgrave is in Point; and the Saying in Hutton 22. is no Law. 
IDs adjudged the Plaintiffs ſhouid have Coſts. 


Rex 65 Regina verſus Yaxley. 


Special Au- 5 appeared, upon the Return of a Habeas Corpus, that Yaxley 
ehoriry by J being (uſpeted to be a Jeſuit, and refiliſing to Anſwer was 


Star ought 


to be pur. COMMitted by the Low Nottingham. Secretary of State, until 
Sit 


ſu-d. he ſhould be delivered by due Courſe of Law. 


ad 
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1 Sir Barth. Shower pro Defendente. This Commitment 18 
grounded upon a ſpecial Authonty given by Stat, 35 Eliz. 2. to 
commit upon Reſuſal to Anſwer, and the Commitment ought to 


purſue the Statute, viz. until he ſhould Anſwer, and not until he 
be deliver d, &c. | 

Cur'. Ft is a ſpecial Authozity given by the Statute, which 
ought to be purſued; but this Court (not being excluded by ne- 
gative TTlozds) hath Authozity to ask the Queſtion now, which 
was accowdingly done: And the Dekendant anſwered, that he is 
no Jeſuit, Seminary, oꝛ Romiſh Peſt, and he was diſcharged. 


Sir Francis Winnington moved fo? a Certiorari, to remove a peeſentment 

Pieſentment againſt one Godfrey. and Indif- 
Holt Ch. J. A Pꝛelentment and Indictment is in Law the ay = pony 

ſame, they differ only in common Parlance. It is an ill Pꝛac⸗ PO 

tice, that they are not dzawn up in Foꝛm the ſame Afſizcs. They 

uſe to put it in Foꝛm at the Aſſizes following; and then upon the 

. Clerk's Dath, that it was pzeſented by the laſt Gzand Jury, they 


_= Billa Vera. But J think the Clerk may put it in Fozm, ex 
Omcio. 


Dolben J. 
ol Paper. 
Cur'. It is not uſual to grant a Certiorari to the Aſüzes, be: No Certiore- 


cauſe the Matter muſt go down again by Niſi Prius; and there: 22 the Al. 
foze we will not meddle in it. | 


J do not regard the Pꝛelentment moꝛe than a Bit 


Rex & Regina verſus Allen and Hazard. 


Jon an Inkoꝛmation foꝛ Per jut v. Holt Ch. J. ſaid, Ik Coſts in bs. 
the Pꝛolecutoꝛ gives Notice of Trial (tho' in an Jnfoz- — 5 
mation) the firſt Alizes, and does not pꝛoceed, the Defendant 


mut have Coſts. If the Perſon indicted gives Notice, the Pꝛo⸗ 
_ fecuto2 ſhall have Coſts. 


Rex & Regina verſus Wright. 


T DE Defendant was indicted fo2 Fozeſtalling Trecent' & odta- lob Ament 


gint Aves Anglice Turkeys, the Defendant demurs to the Jos.. 
Indictment. ” 


Serjeant Darnel pro Defendente. There there is a pꝛoper 
Latin Mond to erpzeſs a Thing by, an Anglice will not ſatisfy, 
Noy 68. Beſtwick and Conden. Sty. 313. Floyd verſus Morgan. 
2 Roll. 8 1. And here is Octaginta pro octoginta. 
Pro Defendente. That an Anglice map reduce a general Anglice, ies 
Wow to a Certainty, as Perias Aur Anglice Guineys. Pipas Uſe. 


g Vini 


r 


PP ¶ * 
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1. 


Vini Anglice Canary Winc. Hardr. 361. Kelway 100. Ketes pro 


Retia. 
Dolben J. Ferreum Inſtrumentum Anglice a Key, hath been 


adjudged good, yet there is a p2oper (Uo2d foꝛ a Key. 
OQagint' for Holt Ch. J. It hath been taken both Maps: But here Aves 
Anse, is certainly well enough, without any moze. One Letter too lit- 
| tle 02 too much will not vitiate it, but here octagint pro octogint 


is one Letter fo2 another. 
Sir Barth. Shower pro Defendente. Jt map be well however 


fo the 300. 3 
Holt Ch. J. No, the Offence is intire. Adjournatur. Quære 


ok the laſt Exception. 


Smith verſus Wood. 


Words of E 3 HE Court deny d a Pꝛohibition to the Eccleſiaſtical Court 
— upon a Suit fo2 theſe CUozds, You are a Rogue, Raſ- 
ä cal, Whore-maſter, and the Son of an old damn'd perjured Af- 
fidavit Bitch. Dolben J. laid, that a Pꝛohibition had been often 

deny'd in Caſe of the Wow Whore, and there was the like Rea: 

ſon fo2 Whore-maſter. Vide 1 Cro. 110. Sid. 248. 1 Cro. 332. was 

Poſt. . Cited; but Eyres J. ſaid, that Caſe had been ſince exploded, 
Selby objected, that the Libel is fo2 ſpeaking theſe Mozds aut-iis 

in effectu ſimilia: But the Court laid, that is their common 

Fozm, and that the Objeckion had been over-ruled fo2 twenty 


The Inhabitants of Swanburn in the County of Bucks 
verſus Inhabitants in the Count) of Bedford. 


poor's Set- M O Juſtices of the Peace make an Oꝛzder to ſettle a poo? 

tlements. Man in in the County of Bedford. Two Juſtices of 

Bedfordſhire remove him to Swanburn, Swanburn Appeals to the 

Seſſions in the County of Bedford, and the Over was affirmed 

upon them. Now Lemon moved that the two laſt Oꝛders might 

Ante . be quaſhed, fo2 that the ſecond Oꝛder was void; but the Court 
would not quaſh it, becauſe they had appealed upon it. 


Of Eatring Reſolved, that by the Courſe of the Court Judgment cannot 
Judgment. regularly be entred upon a Tarrant of Attozney after the Pear, 
without Motion. 


EEE PIN Net Knight's. 
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Knight's Caſe. 


Woman was removed by Ozder of two Juſtices of the Poor'sSertle 
A Peace to her Pusband; and upon Appeal to the Seffſong, went. 
tis there oꝛdered, that the Man and his Mike be removed to the 
ſame Place, whence the Woman was removed to befoze : Now, 
_ Motion this Ozder of Sefſſons was quaſhed quoad the 
Husband. 9 


King & Us verſus Peppard. 


AW and Battery upon the Plaintiff's TUife ; the Defen- Molicer, ms 
dant pleads ſon Aſſault demeſne ; the Plaintiff replies, — - 

that the Dekendant entred the Plaintiff's Houſe, and abuſed the Aſaulc, good. 

Husband, whereupon the Mike tempore quo, &c. molliter ma- 
nus impoſuit, without any Traverſe 02 Averment, quz eſt 

eadem, &c. = 

FQ the Defendant it was ſafd, there ought to be a Traverſe, 

as in Raſtal 612. (12) Old Entries. 1 Cro. 164. Durſcomb and 

Smith's Caſe, And it may be averr'd Quz quidem mollis impo- 

ſitio, & c. eſt eadem, &c. 

Holt Ch. J. That would be a very inſipid Averment : When 

the Defendant pleads ſon Aſſault demeſne generally; non conſtat 

to the Court, whether that Aſſault were juſtifiable, o2 not? Then 

the Plaintiff by the Replevin ſhews it was a juſtifiable Aſſault, 

and ſo confeſſeth and avo:ds, which is a full Anſwer without a 

Traverſe: Where the Repl' fs de injuria ſua propria, it muſt 

conclude ad patriam. Here the Laping on of Hands is a Beating, 

and if the Plaintiff had given the Oefendant a Box of the Ear, 

that might have been ſhewed in the Rejoinder : And where the 

Parties agreed in the Time (as here tempore quo) thcre needs no 

Averment that it is the ſame Treſpaſs. 21 H. 7. 

Jadicium pro Quer. 


Pearſon and Garrett. 


Ale upon the Cuſtom of Yerchants, and declares that De- count, che 
fendant per notam five bill' ſecundum conſuetudinem p20- Narchane, 
miſed to pay 60 Guineas to the Plaintiff, if the Plaintiff ſhould on « promic- 
de married within two Months, and avers that he was married, ſory Note, il. 
&c. the Defendant demurs. | 
The Court inclined againſt the Cuſtom, this not being by 
Way of Negotiation, but a Note to pay Money upon a meer 
Contingency, which by this Se they would make equal with 
g 2 e 


2 
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Judges to A Bond, and not ſet koꝛth any Conſideration ; and they ſatd it is 


ſuppreſs new 
Inventions. 


3 Lev. 375. 
< Mod. 244» 


Adminiſtra- 
ror not to pay 
Coſts, or give 
Bail on a 
Writ of Er- 
ror, | 


| Yelv, 168. 


the Duty of the Judges to ſuppreſs new Inventions. 


Gale and Till. 


123232 being given below againſt the Plaintiff there (who 
ſued as Adminiſtrato?) he brought a TUrit of Erroz, where- 
upon the Judgment being affirmed. Levinz now moved, that 
the Adminiftrato2 might pay Coſts, becauſe the bzinging the Writ 
of Erro2 was his own Act, which was within the Ucaſon of the 
Caſe of Atkey verſus Heard. 1 Cro. 219. But the Court deny d 
it, and ſaid, an Adminiſtratoz ſhall not give Bail upon a TWrit of 


_ Erro2, no moze ſhall he pay Coſts; and Twiſden's Dpinton, Sid. 


Delivering 
Declarations. 


183. was denyd. 


By the Courſe of the Court, if a Declaration be not deliver: 
ed within two Terms, the Oefendant is not obliged to receive a 


Declaration afterwards, but may enter a Non prof. of the Term 


Replevin 
Bond. 


Return Ha- 
bend'. 


2 Salk. 411. 
4 Mod. 215, 
&c. 


Jamaica. 
Laws of con- 


quer'd Coun» 


tries remain 
after Con. 
queſt. 


Lane and Foulk. 


Ebt upon a Replevin-Bond taken by the Sheriff condition: 

ed, that if C. B. appear at the next County Court, and 
pꝛolecute with Effect fo2 taking, &c. and make Return, &c. if 
Return be adjudg'd, and ſave harmleſs the Sheriff, 8c. Then, &c. 


— The Defendant (after Oyer) pleaded, that at the next Coun: 


ty-Court, tent' tali die, he did appear, and pꝛoſecuted, &c. until 
it was removed by Recordari, and did ſave harmleſs the Sheriff, 
but doth not ſay, that no Return Habend. was adjudged ; and 


upon Demurrer the Court inclined fo2 the Plaintiff, fo2 the De- 


fendant ſhould have ſaid, that no Return was adjudged at all; 
fo2 tho' he p2oſecuted to the Recordari, pet Return Habend. might 


be adjudg d afterwards, and the Condition goes to any Adjudica- 
tion of Return. 


Dolben J. ſaid, the Sheriff is reſponſible, if he do not take ſuf: 
ficient Security befoze he delivers Cattel, tis inſtead of Pledges, 


and a better aas. 


Blancard and Galdy. 


N upon a Bond fo2 Perfozmance of Covenants, whereby 
the Defendant agreed to pay the Plaintiff 4001. per An- 
num, fo2 a Deputation of the Office of Pꝛovoſt Marſhal of Ja- 
maica ; the Defendant pleaded the Statute Ed. 6. and that ſa- 

| maica 


- —äͤ _— — — — — 
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maica is Patt of the Poſlcſſions of the Crown of England; the 
Plaintiff replies, that after the Conqueſt thereof, it was go- 
vern'd by the Laws of this Kingdom; the Defendant rejoins, 
that after the Conqueſt thereof it was govern'd by the Laws of 
that Inland, whereunto (it ſhould ſeem) the Plaintiff demurr d; 
and it was adjug'd fo2 him, fo2 the Laws of the Conquero? do 
not take Place till eſtablich d. Laws of Wales remain d till 
Stat. 27 H. 8. the Ille of Man is Part of the Poſſeſlons of the 
Crown, yet not govern'd by the Laws of England : And where 
it is ſaid in Calvin's Caſe, that the Laws of a conquer'd Pea⸗ 
then Country do immediately Ceaſe, that may be true of Laws 
fo2 Religion, but it ſcems otherwiſe of Laws touching the Go- 
vernment. 


—ͤ——4ĩ—äũ ——— — 


Greenvil and Dighton. 


Ebt upon a Judgment in this Court. The Defendant pleads Writ of Er. 
in Abatement a Writ of Erro2 pending in Camera Scac- 797 no Super- 


- ſedeas to 
caril. | Debt on the 


Levinz. Debt lies notwithſtanding the cutit of Ettoz, fo2 Judgment. 
the Judgment remains in full Force. 1 Sid. 236. the Reco re⸗ 

mains in this Court, and it were in vain to bing Debt after the 
Judgment affirmed, fo2 then he might have Execution. Debt 
will lie in Common a after a CUrit of Etroꝛ brought in this 
Court. 4 H. 6. 21. a. 14 Ed. 4. 6. b. 

Holt Ch. J. The Caſe in 8d. is the firſt that J remember in Sid. 236. 
this Point; tis ſtrange that a Writ of Erro2 ſhould be a Super 
ſedeas to the Execution, and not to that, which is in Der to 
have Execution. A TUrit of Erroz is a Bar to a Scire Facias, 
which is given by the Statute in Lieu of an Action of Debt. An 
Executoꝛ may well diſcharge a Statute pending a TUrit of Er- 
ro, tho' he hath not Aﬀets fo2 both. Yelv. Read and Berbeck. 

But J muſt ſubmit to the late Keſolutions. 
Judicium pro Quer'. 


Grammar and Thompſon. 


FT D E Plaintiff cauſed the Defenvant to be bzought up by Guolers 
Habeas Corpus from Stafford ; and now the Gaoler mo- — 
ved to be allow d his Charges fo? binging him up; but the Priſoners. 
Court ſaid he yu have agreed with the Plaintiff befoze he 
brought him. Ch. J. Take pour Action againſt the Plaintiff fo; 

pour . 


____ Turnet 


20 Termino Sancti Michaelis. 


Turner and Fuller. 


Whar ſhall Eplevin. The Defendant avows fo2 the Yoiety of certain 

be cravers'd N Rent, and ſets fozth, that A. B Anno 83. demiled to one 

ry. Harris, rendzing Rent, and afterwards aſſigned the Moictp of 
the Reverſion, &c. : 

The Plaintiff replies, that the Defendant at the Time of the 

Diſtreſs was ſeiſed of a Moiety, and Mary Chone hetetofoze, and 


her Son now ſeiſed of a Yotety. | 
Ch. J. Pou ſhould have traverſed the ozjginal Seiſin at the 
Time of the Leaſe. Judgment fo2 th? Avowant. 


9 the A Clerk of the Peace returned a Certiorari in his own Name 
turns a Cer. ſub ſigillo meo: And the Courteſaid he was an impudent Fel. 
tiorori in his Io, and directed that he ſhould take out a new Trit, and return 
iu. Nome, it at his own Charge, elſe they would ſend fo2 him. 


Sir Richard Manſel's Caſe for Murther. 


A Pardon of E pleaded his Pardon, and being asked fo2 his tit of 
— Allowance, it was anſwered, that it had been allow d at 
| the Old Baily. And after ſome Debate it was allow'd here with: 


out a new TUrit. 


Sanders & 24 al ver ſus Johnſon (all Herald 


Painters.) 


Held Pain= IT was covenanted by Articles of Agreement, that the Mok 
44 of Herald Painting ſhould be bꝛought to one Shop, and the 
Advantage to be equally divided: In Covenant hercupon the 
Breach aſſigned was, fo2 not bzinging the Mok to the Shop 02 
Mog houſe ; and after Judgment by Ocfault, and a TArit of Jn- 
quiry executed. It was moved in Arreſt of Judgment, that the 
Covenant here is ſeveral (with each and every of them) and 
therefoze the Plaintiffs cannot join in this Aﬀton. fo2 the Da- 
mages are to go accozding to the Diſtribution of the ]2ofits. 
But the Court declared, that the Action was well bzought, fo: 
the not bzinging the Mozk to the Mozk houſe was a joint Da⸗ 
mage, fo2 it was firſt to be bzought into the joint Stock, and 
then the Articles take Place fo2 the Diviſion. 
Judgment pro Quer'. 


I Rex 
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Rex 65 Regina werſits Belvin. 


Pon rcturn of a Certiorari to remove O2ders, Grove took Lxceptions 
A ſeveral Exceptions. 1. That the Owers were return'd Ga 
in Latin. 2. That it was ſaid Civit. Exon. and afterwards dice: 
Com. præd. 3. Tis not ſaid Juſticiar' aſſignat. 4. The Oꝛder 
is directed to two Pariſhes, and ſays He intruded in veſtram pa 
rochiam non conſtat to which of them it refers. | 
Holt Ch. J. to the firſt, (afd it was well enough; to the ſe- 
cond, that Civitas was ſufficient fo2 the County, and uſually ſo + 
to the third, that they were not aſſignat. being Charter Juſtices, 
but the kourth Exception was allow d. 


Prickman and Tri p. 


1 Plaintiff declared, that Þe 1 die Julii, 1 Will. & Mar, Water- | 
and till the Day of March laſt, was poſſeſſed of an ved. 
antient Meſſuage in in Com. Somerſet, and that a certain 
Water courſe at D. currere debuit & adhuc debet in quendam Currere de- 
fontem, and, as often as the Cell overflow'd, did run into the boit, well. 
Plaintiff's Houſe fo2 his neceſſary Uſe, that the Defendant ma. 
litioſe ſolum & fundum prope fontem præd. did dig and ſubvert, 
and a Ciſtern near the ſaid Tell did Place, whereby the later 
was diverted, and did not overflow from the 15th Day of March, 


& c. whereby the Plaintiff loſt his neceſſary TUater, After. a Uer- 
dit foꝛ the Plaintiff. 5 
Serjeant Pawlet moved in Arreſt ok Judgment. x. There is 
no Terminus a quo of the Mater⸗courſe. 2. Tis not averr'd 
ba. it uſed to overflaw, 3. There is no ſufficicnt Diverſion al⸗ 

But it was anſwered by Gold Serjeant, and reſolved by the Cured by 
Court, that it is not neceſſary to alledge a Terminus a quo, 8. 
and that the other Inkoꝛmalities were cured by the Uervict. So 


the Plaintiff had Judgment. Vide Palmer 290. Hetley 34. 
Duncomb's Caſe. 


Shorter and Davilon. 


DE Court held, that an Afton lieth not fo2 indicting one c., for la- 

of Treſpaſs: Jt was long befoze it was allow'd in Caſe 9i8iog of 

of an JndiXment fo2 Felony; but this is altogether new in 25 
Treſpaſs. Nota, Mz. Cheſhire tells me, the contrary was ad: $:« 1Satk fz, 
judged in B. R. Savil »erſ#s Roberts, about 10 Will. but a (mall 10 
Matter will ſuffice foꝛ a pꝛobable Cauſe, —— 48 f. 


405. 


Sit 


2.32 
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Exccution. 


Baſtard- 
Child. 


Words. 


Termino Sancti Michaelis. 
Sir Sam. Aſtry ſaid, it is the Pꝛadice not to award an blegit 


upon the Roll, becauſe Attozneys think they can have no other 
Execution afterwards ; but per Cur, tis a miſchievous Pꝛactice. 


An Oꝛder, that the Father of a Baſtard Child ſhould allow 2 s. 
per eck fo2 ſeven Pears, and that the Yother ſhould keep it, 
was allow'd good and conſiſtent. 


Somers and Howe. 


Aſe fo? theſe TUows, You are 2 Rogue, and you broke open 
a Shop at Oxon: And your Grandfather Jones brought 
over 3ol. to make up the Breach. Upon a Motion in Arreſt of 


Judgment. Eyres J. doubted very much, and cited 2 Cro. 302. 


Long verſus King fo; theſe Mods, Mr. Maſters was robbed of 
40 J. worth of Plate, and Jobs Ford and Ann King (innuendo 
the Plaintiff) had it, and for that they will be hanged. There 
Judgment was given fo2 the Plaintiff in the King's Bench, but 
afterwards reverſed in the Exchequer-Chamber, fo2 that the 


- Wows were not actionable. And Latch 159. Keymer is a baſe 


Gentleman, and hath had four or five Children by Ann his own 
Maid, and hath either killed them or procured them to be killed; 


and held azionable, only by Reaſon of the Pꝛetace, baſe Gentle- 


man. But Holt Ch. J. ſaid, he thought the Moꝛds in the foz- 
mer Caſe were aitionable, and likewiſe in the later, without ſuch 


'Introduition. And afterwards the Plaintiff had Judgment, 
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Rex kꝗ Regina werſus Moſeley 2 al. 


Statute, one upon his Conkellon, and two upon E- '* 


vidence ; and the Judgment ſaith; that all thꝛee were 
Convic. de ſeperalibus offenſ. &c. by Confeſſion and 


Teſtimony ; and yet held well enough reddendo ſingula fingulis; 
but fo2 another Exception WER" in — the Convittion 


was qualyed. | 


FT REE were convicted of Decr-ſtealing upon the late Deer.ſteat- 


Broom werſus R oberts 


DE Court will not giwe Leave to diſcontinue after a Uer- he Diſcounts. 


dic, unleſs the Uerdict be (et aſide.as an ill Cerdif, but vid, nid, 
in the pzincipal Caſe the Uerdict was not blamed ; however, * New Trial. 


fuller Satiskaſtion, a new Trial was drunter. 


Benſon . Scott. 


* 


Erz fo? Copyhoid Lands. The Jury found 6 hi Cuſtom Copybold 

to make Surrender by two cuſtomary Tenants, &c. that Ticks i. be. 
Samuel Scot did fo ſurrender to the Uſe of Barbara Callard and fore Admit- 
ber _ and this was pꝛelented bg the Like of Sam. Scot at the 5 ede g 


next tender. 


nin B. R. for 
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next Court, but Scot died befoze Admittance, then B. C. was ad. 
mitted, and afterwards Martha, the Widow of Sam. Scot, wag 
admitted, they find the Cuſtom of Frank Bank within the Ma⸗ 
no2, and that Martha continued a TUidow, and conctude gene: 
rally, &c. 

K. Webb pro Quer. Tho claimed as Aſſignee of Callard. 

1. By the Conſtrufion of this Cuſtom the (Uidow is to enjoy 
it in the lame Manner, as the husband ſhould have done, and 
not otherwiſe. 2 Cro. 26. Fairly's Caſe 126. Laſhmore's Caſe, 

2. Here, by Relation the husband did not die ſeiſed. Inſt. 59. b. 
the Eſtate being bound by Relation from the Surrender. 3 Bul. 
219. Roll. 505. Roſwell and Welch. 2 Roll. Rep. 383. Royden 
and Malſter. Indeed there is a periot due by the Death of the 
Snarrendzoz, but that is a [P2ofit faflen from his Effate. This 

differs from Convepances at Common Law, and moze like thoſe 
by Way of Uſe, tho' ſometimes Relation holds Place even in 
Common Law Conveyances. lnſt. 310.b 

Levinz pro Defendente cited 3 Cro. 349. Berry verſus Green, 
and Yelv. 16. which are not much material: Me ſaid the Deken⸗ 
dant's Title was inchoate by the Marriage, and conſummate by 

the Death of the husband befoze Admittance of the Surrendzee: 

But the Ch. J. ſaid, the Title doth not commence by the Bar: 

_ fo then it could not be barred, but tis only by the dying 

And it was adjudged ko; the Plaintiff without much Difficulty, 


Note, pere the Hongagee had afligned to the Hefr ; and the 
the Coutt were of Opinion obiter, that the Widow paying the 
MBortgage-Botiey might be relieved in Equity. 


Attachment Tho it is not uſual to grant an Attachment upon not return 

corner s faßt ing A firſt Tirit of Mandamus, pet it may be done, if the Court 

Mandamus. ſee Cauſe, as in Caſe of a Rank and wilful Diſobedience and 
Dbſtruction of Juſtice. N 


Fer KFegina verſus Evans. 


Information gi R Barth. Shower moved to ſtop Proceedings upon an It 
n koꝛmation koꝛ Perjury in Wales, becauſe the Stat. 26 H. 8. 
Wales. Doth not extend to ſuch Offences. Vaugh. 412. 
Ch. J. I you think it doth not lie here, you may plead to 
our Jurisdiction, fo2 we will not determine it upon a Motion. 
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Rex & Regina verſus Jones of Briſtol. 


H' Ch. J. The Court of Seſlons map try the ſame Sef- Ide and 
ſion when Iſſue is joined, if there be an Adjournment, ſo . 8h 


that there may be fifteen Days fo2 the Return of the Venire, 
Quod Nota. 


Rex & Regina verſus The Inhabitants of Iſlington. 


ÞE Juſfices of Middleſex made an Ozder at their Seſſion Highways. 
1 fo2 re-imburſing one Duncumb, Surveyo2 of the High- Oer 8 
ways, upon the new Statute; and it was moved to quaſh this cons to re- 
Omer, fo2 that it appeared 992. D. had firſt applied to the Spe- inburſe a 
cial Sefſions, where the Juſtices refuſed to meddle, then he ap- Cnc be per 
ply'd himlelf to the General Sefſion as a Perſon aggrieved. Siltum. 
Holt Ch. J. It comes to the General Seſſion per Saltum, 
fo2 it cannot be by Map of Appeal, where the Juſtices have done 
nothing befoze ; and tho' it was urged by Sir T. Powys, that 
there is another Clauſe in the Ad, which gives an oziginal Ju- 
risdition to the Seſlon; to that Eyres J. anſwered, that is on⸗ 
ly where fozmer Statutes about repairs do not reach, and upon 
Affidavit, &c. He ſaid further, it ſeem d doubtful whether a Sur- 
ve yoꝛ can be re-imburſed by th's Statute fo2 any Thing but G2a- 
vel, tho he thought he might, &c. 


Brig ver ſus Adams and Wilkins. 


N Treſpaſs, Aſſault, and Falſe Impriſonment. The Defendant Officer juſti- 
1 juſtifies the Impziſonment, fo that Briſtol is an antient Bo- f*4- 
tough, and that upon the fifteenth Dap of July, 3 Will. & Mar. 

the Defendant Adams levied a Plaint in the Court there held be⸗ 
foe the Mapoꝛ and Aldermen of Briſtol, de placito tranſ. ſuper 
Cal. ad dam. iiii l. againſt the Plaintiff Brig, and declared foz 
31. 15s. to which Brig pleaded Non Aſſumpſit, and the Jury 
gave 5s. Damages, but the Coſts were 541. fo2 all which the 
Defendant Adams had his Judgment, and thereupon ſued out a 
Ca. Sa. by Uertue whereof the Defendant Wilkins took the Plain- 
tiff Brig in Execution, &c. 3 | 


The Plaintiff confefſeth the Plant, Judgment, and Ca. Sa. Private Stor. 
and ſets fozth a pate Act of Parliament made 13 Feb. 1 Will. FC 
& Mar. erecting a Court of Conſcience in Briſtol, to be holden ence in vriſ- 
befoze the Mayoꝛ, Aldermen, and Common-Council, o2 any thꝛee, l. 
&c. to determine Debts under 40s. from which there ſhould be 
no Writ of Erro2 oz Appeal, &c. 
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And ik any ſuch Perſon o2 Perſons begin o2 pꝛoſecute any Suit 
in any Court at Weſtminſter, &c. againſt any Inhabitant of 
Briſtol, fo? Damage, &c. which ſhall appear at the Trial to be 
under 40 8. no Judgment to be entred; and if any be centred, to 


be void, and the Defendant to have Coſts. Avers, that at the 


Time, &c. the Plaintiff and Defendant were Jnhabitants of Briſ- 
tol, and thcrefoze the Judgment vold. 
The Defendant rcjoins, that at the Time of the Plaint, the 


Dekendant below was indebted to him in 41. that, at the Trial 


and befoze Judgment, ncither the Plaintiff, no2 anp other on his 
Behalf, dio pzay the Benefit of the fatd Act, 02 give Notice to 


the Court thereof. The Plaintiff demurs. 
Scrjcant Gold argued fo2 the Plaintiff, that this Act fo? ereg- 


ing a Court of Conſcience in Briſtol is a publick ad, ko; that it 
concerns Courts of Juſtice, accozding to the Rule in Holland's 


Cale. 4 Co. at leaſt tis lex loci, and a general Lat at Briſtol. 


1 Bulſtr. 11. Franklin and Green. the At it (cif doth 
here oblige; the Dekendant is not obliged to p2zay that Judg⸗ 
mow be not entred, fo2 the Court is to take Care of that ex 
Omcio. 

Northy pro De fendentibus. This is a pꝛinate Statute by the 
Rule of Holland's Caſe, the Replication here is inſuſnic ient; but 
the main Point is, Thether they were obliged ta take Notice 
of this pꝛivate Act without Pleading it, the Caſe in Bulſtr. doth 


not go ſo far, fo2 tho they had Power there to make By-Laws, 
pet they could not execute them without Notice. 


The Defendant ſhould have p2ay'd the Benefit of the AF, fo; 


it did not appear the Parties were Jnhabitants, no2 is it aver d 


that they were of the poozer So2t of People, &c. 
Tho' it be declared that ſuch Judgment ſhall be void, yet the 
Pooceſs is not void, but the Officer is juſtifiable thereby, koz it is 
not meant ſo to be void, as to make the Dfficer a Treſpaſſer, be⸗ 
foze it be regularly avoided by Crit of Erroz, 8 H. 6. 10. 
Jones 442. 


The Party might wave the Benefit of this pzivate. Act, and 
the not P2aying the Benefit is a, Waver, he ſhould have made an 
Eutry, &. The Town might refuſe the Act, fo2 there is no 


coercive Power upon them, and non conſtat that the ad was ever 


executed. 
Holt Ch. J. J take it that the Perſons concerned in Intereſt 


in a pzivate Statute muſt take Notice of it at their Peril; Even 


in the Caſe of a By-Law, Strangers, that come to reſide, muſt 
take Notice of it at their Peril: Here this is lex loci at Briſtol. 
Admitting that the Judgment were void, without declaring it ſo, 
then tis Falſe Impꝛiſonment in the Plaintiff, not in the Officer : 
As in the Caſe of Turner and Felgate, Anno 1665. in Serjeant 


Glyn's Time: A Judgment was irregularly obtained, and the 


Ockendant's Goods taken by Fi. Fa. and afterwards the — 
1 | men 
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ment was vacated ; the Court heid that Treſpaſs would lie a- 
gainſt the Plaintiff, but not againſt the Officer. 

The Jurisdiction of the Court is here taken from them. but 
the Plaintiff ought to take ſome Notice of it. The not aver- 
ing that they were of the poozer Sozt ſeems not to be ma- 
tertal. 

Dolben J. Where the Court hath a Jurisdiction we cannot 


make their Judgment voto, unleſs the Parties appear to be 
within the Act of Parliament. 


Holt Ch. J. It two Strangers contract in Briſtol, and ſome 
Time after come to inhabit there, Quzre, Cthether the Court of 


Conſcience, 02 the Common Law Court be intituled to the Action. 
Caſe. 


Hole Ch. J. The adion here was laid above 40s. the De. 


fendant could not plead the Act befoze Aerdick. Dolben J. pe 
might move in Arreſt of Judgment. Holt then out of Court. 

Northy. The Defendant there is by the At to have Colts, 
therefoze "ould make {ome Entry. 

Holt Ch. J. The ſingle Point in the Caſe is, Whether the 
Judgment be void to all Intents, o2 voidable? The Bond of 
an Jnfant is void ipſo facto, but he cannot take Advantage of 
that Matter extrinfick without Special Pleading, by Reaſon'of 
the Seal and Delivery: So in. Caſe of Dures and Uſury. 

And now this Term Holt Ch. J. delivered the Opinion of the 
Court, that the Aﬀion did not lie; and that the Judgment was 
not like a Judgment ſet aſide (as irregularly obtained) where 
tis void ab initio, ſo as Nul tiel Record might be pleaded; but 
here it was only voldable, ſo that the Execution was lawful, and 
cited 2 Inſt. 670. fo? Conftrutton of Statutes. 


Judicium pro Defendentibus. 


Johnſon verſus Oxenden. 


in the Spiritual Court fo2 a Pꝛoctoz's Fees, ſeveral Ca- 


ſes were cited on both Sides. 
The Court doubted of the Matter, and, becauſe it was of great ed. 


Conſequence, ozyered a Declaration ſhould be given in Probi 
tion, and then would conſider further of it. 

Vide 1 Mod. 167. Horton and Wilſon. 3 Kee. 203. S. C. 
2 Kee. 8 10, 845. Doily and Dod. 


Rex 


Northy. The Right is attached to the Common Law in that 


"HE Queſtion was, whether a Pꝛohibition lieth to a Suit Spiritual 
for Proftors 
Fees prohi | 
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Rex & Regina werſus The Preſident and Scholars of 


St. John's College Oxon. 


Erjeant Pawlet moved fo2 on Alias Mandamus to be direfed to 
the Pꝛeſident and Scholars, &c. to admit one King to his 
Scholarſhip : That Dꝛ. Thomas White, Founder of the Col- 
lege, conſtituted by Charter fifty Fellows o2 Scholars, whereof 
two to be nominated by the City of Briſtol, who have always no: 
minated accowdingly; that they laſt nominated one Baskervile, 
who ſurrendzed, and then they nominated William King, who 
hath a Teſtimonial of his Good Behaviour. 
 Shute got an Jnſtrument ſigned by the new Yayo? and a few 
of the Citizens, whereupon the College hath admitted Shute. 


Altho' there be a proper Aiũ 02, pet the Court will not take | 


Notice of that befoze Return. Sid. 71. Mod. 82. Appleford's 
Caſe, that there ought to be a Return. 
Levinz contra. The Court map deny a Mandamus, if it ap. 


pear to be veratious ; the Biſhop of Wincheſter is Uiſito2 by the 


Foundation: King was expelled in Oxon, and another Briſtol. 


man taken. 


Plea with- 
drawn after 
Demurrer 

(i e. by Con- 
ſent.) 


Holt Ch. J. The Aiſitoꝛ (hall determine all, tyat relates to 


Perſons, that are of the Foundation, but here is a collateral In- 


tereſt in Briſtol, they are no Part of the College, the Uiſito2 
bath no Power befoze a Perſon be made a Member: However it 
be 25 Exeat alias Mandamus. 


Croom and Talbot. 


NEbt fo2 181. Rent fo2 two Pears, the Defendant pleads 
quoad firſt Pear Nil debet, and quoad the other Pear he 


Divides the Rent, and quoad Part pleads Nil debet, and quoad 


reſiduum nihil habuit in tenementis. The Plaintiff demurs ge: 
nerallp, quod placitum præd. eſt minus ſufficiens, &c. 

Carthue pro Defendente. Tf the firſt be a good diſtint Plea, 
then what follows cannot hurt it, ag in Treſpaſs, if Defendant 


pieads not gutity as to all, except carrying away of Trees, 


and after ſuſtifies, all that cannot hurt the firſt Plea. 1 H. 6. 19. 


21 fl. 7. 21. b. the laſt Plea petit judicium as to 71. onip: 
When the Plaintiff demurs quod placitum præd. to which ſhall 


it refer. Yelv. 65. 

Holt Ch. J. Apon a Nil debet you might give in Evidence, 

Nil habuit in tenementis (02 Eviction per Eyres) If a Man de⸗ 

miſe A. and B. and hath nothing in A. the whole Rent iſſueth out 

of B. as if a Man demiſeth Lands and Goods, the Rent is on- 

ly fo2 the Land, 
7 


Carthue 


oOQO RP *©| OY IO ET 


>". VY S 


” _— W 


—— x_—_— 
ko — 2 


Anno 5 W. & M. in B. R. | 239 


Carthue urged 12 H. 8. 11. b. to the contrary. 

Holt and Eyres. The later Authozitics ate all contrary, you 
ſtudy the old ones too much. Mo. 50. (pl.) 150. 3 Cro. 606, 
622. Collins and Harding. 


Eyres J. Placitum is nomen Collectivum, and thall take in Ptcicum no- 
the Clhole. men Colle &i - 


Afterwards by Conſent the Plea was withd2zawn, and Nil de- as 
bet pleaded to the hole. 


Sir William Williams moved fo2 a Mandamus to the Jnquirp No Mende 
Jury of the Bozough of Clithero, to pzeſent two Perſons to be An * 
Freemen, fo2 by the Cuſtom they muſt be pꝛelented by them, beloxe 
they can be admitted by the Bailiffs. - | 

Holt Ch. J. We'll grant a Mandamus to him, who is to ad- 
mit, but not to them, who are to pꝛeſent upon Dath the Truth of 
a ee not to a Jury: Me ſuppoſe a Gzand — will p2e- 

(cat, as thep ought ; ſo here. 


The Biſhop of Fxeter ver ſus Heal. 


Rro2 of a Judgment in Quare Impedit in C. B. where the wy ＋ 
Plaintiff declared, that he was ſeiſed of the Banoz of .. 
Southpool, to- which the Advowſon of the Church of Southpool Minus ſuffi- 
in the Dioceſs of Exeter, being a Benefice with Cure of Souls, <= ii 
was appendant ; and being (fo ſeiſed, and the Church being va: an ill Recurn 
_ it belong d to bim to pꝛeſent, but the Dekendant diſtur- 0» -——- qa 
&c. 
The Bilhop pleads, that he claims nothing but as Oꝛdinary; 
that Hodder fuit minus ſufficiens in literatura ſeu capax ad locum 
præd. habend. and that the 2Biſhop, upon Examination, found 
him in literatura inſufficientem & ea ratione inhabil', &c. and 


gave Notice thereof to the Patron, who lapſed his Time, and 


therefoze by Lapſe the Biſhop pzeſented Haman. 


The Plaintiff replies, that Hodder was in Owers, and after | 
other frivolous Pleadings, upon a Demurrer it was adjudgen 
in C. B. againſt the Biſhop : Now, upon the general Exrxoz al- 


ſigned, the ſole Queſtion is, whether the Defendant's Plea be 


good. 

Harrington pro Quer. in Error. That the Plea hath ſufficient 
certainty there can be no mote, than the Nature of the Thing 
doth admit of, and there needs no moze, than what ſufficeth to 
wing on a Trial without inveigling Judge oz Jurp. 40 E. 3. 25. b. 
39 E. 3. 1. b. 2. a. 2 Leon. 200. an old Book cited: In idens 
in kteratura is the autient Pleading. 

The Nature ot the Thing voth not admit greater Certaintyʒ 
the Bilhop's Power to examine is warranted by the Common 
un, but his Proceedings are accowing to the W 22 
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ing is mentioned by expzeſs Moꝛds, and we need not ſet it fon 


Laws. Articuli Cheri, cap. 13. 2 Inſt. 632. that the Biſhop ic is 
a Judge in this Caſe. Fitz Nat. Er. 163. B. Cauſe of removing 
a Cozoner is expꝛeſſed generally. Antient Books do not war- 
rant what is ſaid in Specot's Caſe. 40 E. 3. 37. 18 Ed. 4. 29, 30. 
Burdet's Caſe. Learning is a Thing of a complex Nature; the 
Allignment of one Erro2, tho groſs, doth not render a Pan mi- 
nime idoneus, a groſs Jnſtance might be given in this Caſe, 
where Hodder wꝛote Ego ſubſcribo tricena novena Articulos fide- 
rum; other Diſabilities (as 3 Cro. 119. Albans verſus The Pj. 
op of St. Aſaph, where the Pteſentee could not ſpeak Welſh) 


are reducible to a ſingle Point, and there perſona inhabilis gene: 


rally is inſufficient: As to Specot's Caſe it may be ſaid, that 


the Biſhop might let out the Hereſp certainly; but in this Caſe 
_ (ufficiency of Learning is traverſable. 


The Statute of Articuli Cleri gives Power to refuſe propter 
defectum Scientiz ſeu pro alia cauſa Rationabili, Mant of Leatn: 


otherwiſe, than 'tis in the Statute ; here the Plea is in the Ne: 
gative, not capable of an Afftmative, cites Manſer's Cale. 
2 Co. 4. upon the Difference between Negative and Affirmative 
Picas : : The Law often allows general Pleading, no where mozc 
favour'd than in Bars, but tis moſt to be favour'd, where the Na- 


ture of the Batter admits of no other. 
Carthue contra. The Replication is good, fo? Opination im⸗ 
plies a ſufficient Qualification, the Plea is inſufficient. 1. pere 


is too great a Delay between the Refuſal and the Notice. 

Hodder was preſented the 19th of May, and. Notice was not gi- 
ven till the 22d of june; here appears an affected Delay to the 
Pꝛejudice of the Patron; in this Caſe the Lapſe arcrews by the 


Qacancy, not by the Notice. Dyer 327. 1 Leon. 31, 32. Alba | 
| ny's Caſe, and 3 Cro. 119. S.C. that twenty-two Days delay 


was a Diſturbance in the Biſhop. - 
2. The Matter pleaded is too general and incertain, fo? if it 
be rot neceſſary to ſhew the particular Cauſe in certain, then the 


Court would conclude the Subject's tempozal Right without 


any Cauſe ſhewn; where the Matter is meerly Spiritual, it be: 
longs anly to the Eccleſiaſtical Juris diction, and there general 


Pleading is ſufficient, but ik there be a concurrent Jurisdictlon, 


the Pleading muſt be full, & c. where it trencheth upon a tempozal 
Right, as where Ercommunication is pleaded: 8 Co. 68. a. So 
in Cale of Divorce, 11 H. 7. 27. a. 2 Leon. 369. here tis minus 
ſufficiens, not minime, ik it had been homo illiteratus, it had been 
a plain and full Plea. Oportet quod certa res deducatur i in judi- 
eium. Yelv. 227, 228. 

Holt Ch. J. The Time is not material, unle(s vou ſhew in 
leading that you had not ſufficient Notice, Ik the Perſon be 
criminal, which lieth in the Notice of the Patron, the ſix Months 
run on, but ſome Doubt tn Caſe of Learning, whereof the Ob 
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nary is Judge, but not abſolutcly, fo2 then his Tudgment would 


teption was diſallowd. 2. Fo? that it was only ſald, that Whet- 
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be concluſive. J think tis no Power in the Piſhop, but a Care, 
and the ſucceeding Biſhop may re examine him. 


Eyres J. How ſhould the Jury try in this Caſe, if the Clerk 
were dead, J do not ſee it poſſible. 


Holt Ch. J. Here he is admitted by one Biſhop and refuſey 
by another. 


Now in this Term the Judgment was affirmed, foz that the 
Plea is uncertain. 


Rex & Regina verſus J. he Inhabitants of Little Glen 
in the County of Leiceſter. 


T was moved to quaſh an Oꝛder made by two Juſtices, that Contribution 
| the Jnhabitants of L. G. ſhould pay an yearly Sum to Whet- 21 Pariſhes to 


ſtone. 1. Becauſe it was not lam Quorum unus, but that Ex: j22***- 


ſtone was at great Charge in maintaining the Pooz, but not that 
they were unable. Note, Upon an Appeal the Juſtices made an 


Oper at the Seſſions, wherein tis ſaid they were oppzeſſed, 


which implies Jnability. | 


Reinold verſus Jump. 


"T" Reſpaſs fo? carrying away 20 Carectatas Fœni in the Pol⸗ e for 
ſeſſion of the Plaintiff, not ſaying they were his. Plaza 
Eyres J. ſaid, a Man may bzing Treſpaſs fo2 a poſſeſſoꝛy Pꝛo- Poſleſion 
perty. | 5 | | not laying, 
Holt Ch. J. Jt ſhould have been abinde provenien' o; ipſius Ante 10. 
quer, fo2 J may give a Man leave to lay his Hay in mp Cloſe, Poſt. 
Eyres J. That is a fozeign Intendment. . 


| Underwood and Bernard. 


Pon an aſſumpſit. the Defendant pleads Payment of 6 1. Payment of, 


the 6th of March, in Satisfation, and then traverſeth zug pleaded 


abſqʒ hoc, quod Aſſumpſit modo & forma. = Ac 
Holt Ch. J. The Pꝛomiſe is acknowledged, and then he ſumpft, Kc. 


ſhould have traverſed abſq; hoc, quod Aſſumpſit at any Time af: * 


ter the 6th of March, fo2 the Time laid in the Declaration is not 


material. 
Judgment fo2 the Plaintiff, niſi. 


Ii Richard - 
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Richardſon and Tay lor. 


B Caſe. The Plaintiff declares that he was ſeiſcd of a Court: 
Bard, and the Defendant made ncw (Uindows towards it, 
whereby his Goods could not be kept ſafe, &c. to which the De: 


fendant demurred. 
Holt Ch. 7. Pou muſt Fence your own Pard, here is no Ob⸗ 


ligation laid by Pꝛelctiption to incloſe fo2 you, you may bulld 


again it. 


Gibbons and Davies. 


Ebt upon a Bond conditfoned fo2 Perfozmance of Cove. 

nants in certain Articles made between the Oefcndant 
and his Wife befoze Marriage, (viz. that the Man ſhould bing 
501. and the Moman 25 1. into a Stock into the Hands of a 
third Perſon, to be ſo and ſo diſpoſed of) Grove urged Hob.216. 
Smith and Stafford, and 2 Sid. 58. Lupart verſus Hoblin, that 
the Pꝛomiſe was ſuſpended, and conſequently extinguiſh d by the 
Marriage. 3 | 

Holt Ch. J. Tho the Articles are ſuſpended by the Mat⸗ 
riage, yet it was the Jntent of the Partics that the Things 
ſhould be perfozmed, tho the Articles are gone; and the Bond ig 


not void, being made to a third Per ſon. and Eyres J. cited 1 Inſt. 


Contribution 
to Poor's Re- 


lief. 


The Avow- 


ant in Right 
ro — Coſts 


Fi. Fa. nd 


Money paid 
to Plaintiff 


good. Q. 


206. And they (aid the Money was to be bzought in preſently, 
ſo that tho the Marriage had been a Releaſe, pet they Chould 


plead Perkoꝛmance to that Time. 3 Cro. 244. Hill and Pilkington. 
Jjudicium pro Quer', niſi. 


Upon a Motion to quaſh an Oꝛder fo2 charging ſeveral Pa: 
riſhcs to contribute to the Reltef of the Pooz of another Parich, 
it was ſaid by the Court, that ſuch Contribution may be by a groſs 
Dum peat lp. | 7 


The Court will not make a Rule in Replevin, that he, in 


whole Right the Defendant avows, ſhould enter into a Rule to 


pay Coſts, fo2 he might have been made Party to the Afton. 


- Upon a Fieri Facias, if the Sheriff returns Fieri Feci, and the 
Money paid to the Plarntiff, tis good. Q. 


I „ Rex -- 


| 


* 
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Rex & Regina verſus Combs. 


T was moved to quaſh an Jndictment, which ſets fozth that 1-dimene 
there is an antient Cuſtom in Wincheſter, that no Perſon te ere, 


ſhould exerciſe any Trade till free of the Guild of Merchants ciſe - Trade 
there, and after the Charge the Indiament concludes ad grave al free of 


damnum liberorum hominum de Guilda, &c. & contra laudabil' — 
conſuetudin', &c. And it was quaſhed without Difficulty, quaſh'. 


an Jndictment againſt a Woman, kor that being debito modo Lagen 
requiſit. ad vigilandum non vigilavit; and it was quaſhed, be- funde Vo: 


man required 


cauſe it is not ſaid, nor procured one to watch for her, which ſhe to warch, &c. 


quaſh'd. 


might have done. 


Jf-a Yan be within and keeps his Doozs wut, the Leaving a erte of +: 


Rule at the Houſe is good Service, not ſo if he be from home. Don, Bur. 


DE 


Termino Paſche. : 


Anno 6 Willielmi & Marie Regis & 
J 


* 


Jntereſt in Damages upon a ſingle Bill oz Bill of Ex- Drmuge on 
change (which muſt always be under the Sum laid in . Per 
the Cloſe of the Declaration) in Caſe of a Demutrer Exchange. 
in Debt, and there needs no * of Jnquiry. J 
1 2 


P'. Holt Ch. J. CTis the Coutſe of the Court to give toeres in 


Dt. 
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Termino Paſchz. 


Mandamus 


Mt. Eyres moved fo2 a Mandamus to ſwear a Town-Clerk of 


for a Town- Oxon. Holt Ch. J. being abſent) 


Clerk. 


Voluntary 


Appearance. 


Judgments 


entred. 


Releaſc of 
Error. 


Mind: mus 
or s Bailiff 

of Weſtmin- 

ſer. 


Supra, 


Joinder of 
Actions. 


Changing 
Venues. 


be, if _ luch Pꝛomiſe was made, &c. fo2 Country * are 


Harcourt, My Lo Ch. J. ſaid the other Day that a Manda- 
mus doth not properly lie, where an AMze lieth. 

Eyres J. J cannot agree to that, the Practice having been 
otherwiſe, fo2 an Aﬀiſe doth not lie without an actual Seifin; Fist 
Mandamus. Vide infra. 


Note, Jt is à general Rule, that where a Defendant appears 
voluntarily it ſhall be of no Fo2ce, unleſs the Plaintiff ſue out 
bis Latitat o; Bill of Middleſex within a Fortnight. 

Holt Ch. J. A Judgment map now well be entred in the 
Aacation as of the pzecedent Term, and no Miſchief to Purcha- 
ſo2s ſince the Statute of Frauds, befoze it was Doubrful g 4 
Releaſe of Errozs befoze Judgment entred is good, where Judg 
ment is entred afterwards of the pꝛecedent Term. 


Rex & Regina werſus The Dean ant 1 of 
Weſtminſter. 


A Mandamus was granted upon debate to admit Mz. Edwy 
to the Office of High Bailiff of Weſtminſter, tho "he 


Chief Juſtice ſaid it was hard to determine it upon a Motion; 


but the Exceptions would be ſaved upon the Return of the 
CUrit. A Man cannot have an Aſſiſe upon a bare Eleſtion and 
Conſtitution as a Recopder, but where it is by Patent o2 G2ant; 
J am not fo2 granting a Mandamus, where an Ale lieth. J wiſh 
there were no ſuch Office as Bailiff in England. Nota, Here 
the Bailiff is a miniſterial Officer, and makes returns of TUrits 
in his own Name ; the Franchiſe is in the Dean and Chapter; 
but Quzre if they ſhall Anſwer, if the Bailiff be inſufficient. 


4 — Noy 69. The Cale of the Dean and Chapter of St. 
aul's, 


Saracini and Kilner. 


ER Holt. CUhere ſeveral Actions are bzought foz ſeveral 
Cauſes, the Court map compel to join them in one, where 


they may be joined ; but where ſeveral Pleas are requiſite, a 


in Aſſumpſit and Trover they cannot de joined. 


Cbe Court would not change a Venue upon an Affidavit that 
the Cauſe of Afton did ariſe in a fozeign County, but it ſhould 


not 
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not ſuppoſcd to underſtand the Cauſe of Action. And per Holt 
Ch. J. Qe never change a Venue into a County-Palatine. 


Foden and Haines. 


Ebt upon a Bond made by a Priſoner to an Auder⸗Sheriff Dee _ 
couditioned to pay 60 l. the Defendant pleads the Stat. pe Sen. 

H. 6. of Sheriffs Bonds, and that this Bond was made fo? 11 6. Reply 
Eaſe and Favour, and ſo void by the Statute: The Plaintiff re- —_— — 
plies, that it was fo2 the better Security of Bonep due to him. T5724, 
(cif, and traverſeth the Eale and Favour, to which the Oefen- _ and Fa- 
dant demurs. 
_ Cur". CTis an ill Inducement, but that is no ſubſtantial Patt Ill Induce- 
of the Plea, but only Matter of Fozm, and the Demurrer ig 5+. 
general; if we could caſt away the Jnducement, the Traberſe is il. 
well; but here you confound the Cauſe of Aﬀon in this Induee- 
ment. 8 Co. . Frances's Cale, tho a Batter be well alledged, 
yet, if no Cauſe of Aﬀicn appears, the Plaintiff cannot have Judg- 
ment. Here pou ſhould have ſaid that it was pro bono & vero 
| _ and then traverſed the Eaſe and Favour. 


Judicium pro Detendenee, aid. 
| Rex Regina ver ſus king 0 al. 


Pon an Habeas corpus it was returned, that the Commiſ. Habezs Cor- 
ſioners foꝛ executing the Office of High Admiral of Eng- Pu recurned, 
land direfted their CUarrant to Sir Iſaac Reboe, Uice-Admiral of rant from the 
Eſſex, to impzcſs zoo Seamen, and to ſend. them to Harwich, Admiralty, 
Buoy in the Nore, 02 Long reach, and that by Uertue thereof be 

impzefſed the Defendants, and delivered them to the Keeper of 
the Gaol (who was debito modo appointed Conducto?2) to be car. 
ried to the King's Ships: And the Court held the Return inſuf- 
ficient, becauſe it is not (aid how he was appointed Couductoz, 
no2 to which of the thꝛee Places they were to be carried: It is a 
very ill PzaTice to put them into Gaol, they ſhould be kept in an 
Jnn 02 other convenient Place, till there be a competent Number 
of them to be conducted, we cannot remand them, the Stat. 
5 Eliz. 5. ſect. 27. makes it Felony fo2 Seamen impꝛeſſed in 
Time of War to deſert. 

So the Ben were diſcharged upon their Pꝛomile to go into 

their Majeſty's Service after thzee Weeks reſpite. 


2.46 Termino Paſche. 


— — 


Carpenter verſus Beer. 


On ill Repli- Ebt upon a Bond with a ſpecial Condition: Whereas the 
ill Ples, if che above-named Eliz. Beer, on the Day of the Date of this 
Declaration Obligation, hath made her Laſt Mill, and thereof nominatey 
7 dos. John Carpenter ſole Erxecuto2; now if ſhe ſhall not at any Time 
for che Plain. ke voke her Caid CUill, but the ſame ſhall fo2 ever continue, then 
kiff the Obligation to be void; which appearing upon Oyer, the De. 
fendant proteſtando, that there was no ſuch Laſt Will, pro pla- 
cito dicit, that the ſaid Laſt ill adhuc remanet firma & ſtabilis. 
The Plaintiff replies, that after the ſaid Mul, the (ald Eli⸗. 
made a new Mill and the Defcndant her Erecutoz, who had po: 

ved the later Mul: The Dekendant demurs. 185 
The Court held the Plea was naught; and tho the Replica 
tion were ill likewiſe fo2 Want of a Traverſe abſq; hoc, that 
the firſt Will continued, yet fozaſmuch as the Declaration is 
Condition a. g, the Plaintiff muſt have his Judgment. Nota, There the 
me Low, a Condition of a Bond is to do any Thing, that is not malum in 
zool. de, tho againſt Law, the Condition is only void and the Bond 
ſingle. Jn the Tayloꝛ of lpſwich's Cale, the Condition was a: 
gainſt the publick Good, which makes the Bond void. Per 
Holt Ch. J. | 


Judicium pro Quer. 


Stephens verſus Corbin. 


Words, . ade fo) Mos. You are a Witch, and I'll make you ſuffer 
288 or a Witch; after Gerdict fo2 the Plaintiff, it was mo- 
ble. bed in Arreſt of Judgment by Darnel, that theſe TWozds do not 
impoꝛt any Witchcraft within the Statute: He cited 2 Cro. 399. 
Lloyd and Coke 531. Hawk verſus Ange. 2 Leon. 30. Clark ver- 
Jus Green. Allen 37. and Roll. 45. Yates and Linden. 
Gold pro Quer ſatd, the later CWozds here do infozce the foz- 
mer moe, than in the Caſes cited; fo2 one cannot ſuffer fo? a 
fair Complexion oz a good Tongue. He cited 1 Cro, 282. 
George and Harvey. Hutton 13. Stone verſus Roberts. 3 Cro. 571. 
Rogers verſus Gravat, 1 Sid. 52, 53. Dacy verſus Clinch 386. 
Slayter verſus Davyes. . 5 | 
Eyres J. Conccived that the later Moꝛds made it actionable, 
but the other thꝛee Judges contra. Dolben J. ſaid, one may 


ſuffer by being pꝛick d with Pins, oꝛ thzown into a River, as is 


uſual fo2 Trial of a TUitch in the Country. Oꝛ (per Holt) it may 
mean a ſuffering by pzivate Revenge fo2 bewitching by fair 


Cos, &c. 8 : 
I — Smith 


— — —ä —— —— 
— 
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Smith verſus Williams. (Intr. Hill. 5. Rot. 327.) 


Aſc fo2 TAozds ſpoken at ſeveral Times. He confeſſed he Words of 

vas the Man that robb'd the Hockley Butcher. He was a * and 
Thief, and broke and robbd a Houſe. He is a Rogue and roba 
the Hockley Butcher. The Jury had given entire Damages, and 
now Girdler moved in Arreſt of Judgment, that the laſt Mozds 
are not adionable. Rogue is not, and robbd is not, fo2 it doth 
not impozt ſtrict Robbery from the Perſon. An 2iton doth not 
lie fo2 theſe TUHozds, Thou haſt kill'd or murther'd A B. without 
Averment that he is dead. 4 Co. 16. Snag and Gee. Here it doth 
not appear that there was an Hockley Butcher. 


Holt Ch. J. Then the Fault is the greater, it is a double 


Girdler Cited 1 Roll. 71. (59) Brown and St. John, Thou haſt 
committed Burglary in breaking his Houſe and ſtealing his Goods, 
adjudged not aittonable, becauſe it is not mention d whoſe Houſe, 
which the Court thought was a ſirange Reſolution. 
| BE : Judicium pro Quer', niſi. 


Ozdered that the Regiſter-Books of a Dean and Chapter Regie- 
would be made uſe of at a Trial, fo2 they are publick Books, ende Evi 

Jn the ſame Term you may deliver as many Declarations by Declirations 
the by as you pleaſe, and likewiſe in the ſecond Term fo? the ſame 1 cd. 
Plaintiffs, io. 


After a Ucrdict one cannot diſcontinue, 1 Roll. 487. So in No Diſconri- 


Cale of a CUrit of Inquiry, which is in Nature of a Uerdict, 2 gag] 


Smart verſus Williams. | 1 Salk, 245, 


230. 


T Rial at Bar in Ejetment fo: Lands in Cornwal of the Indenture of 
Demiſe of Andrew Newport Eſq; John Kendal being 5:8" nd 
ſeiſed in Fee 28 Junii, 1659. conveys a Capital Meſſuage, &c. to is good Evi- 
William Pennoyer fog 500 Pears, fo; ſecuring 2000 1. which = — 
Deed was inrolled in 67. John Kendal 4. December, 1663. con- be cuted 
veys all the Manoz of Tregoney, whereof the ſald Capital Mel. by che Bur. 
ſuage, &c. were Part, fo2 ſecuring 20co1. (that is 6041. Inte- “or. 

reſt of the laid 20001. and the Remainder was paid in Money 
to make up 30co1.) to the (aid William Pennoyer, and this was 
An Truſt fo2 one Thomas Kendal, Uncle of the (aid John Kendal. 

Pennoyer 6. July, 1665. by Direction of the ſaid Thomas Kendal, 


conveys to John Birch. And the ſame Day John Kendal conveys 
_ likewiſe 


2.45 


Termino Paſchæ. 


Itkewiſe the Bano2 of Moreval to the ſaid Birch fo; a further De. 
curity. John Birch dies, Margaret Birch, his Exccuttix, 15. 


Febr. 20 Car. 2. conveys all her Jntercſt to Thomas, John, and 


James Kendal, Sons of the (aid Thomas. The thee Kendals in 


December 1672. fo2 co and odd Pounds convey to Sir Charles 


Muddiford ; and he 18 Apr. 1674. fo2 3000 I]. conveys to Secre: 
tary Coventry lo 300 Pears, Part of the laid Term. One 
M2. Browne a Sſrivener was intruſted to keep all the Deeds, 
who dies, and after Brown's Death the oziginal Oced is miſting, 
but it was acknowledged in Chancery by the ſaid John Kendal, 
and inrolled: Now it was debated whether a Copy of the Tn. 
rollment of the oziginal Decd ſhould be offered in Evidence, 
which Levinz oppoſed, fo2 here the Eſtate paſſed by the Oced and 
not by the Inrollment, but it would be otherwiſe in caſe of Bar: 
gain and Sale of Lands in Fee, where the Eſtate paſſeth by the 
Inrollment; and he cited 1 Inſt. that the Inrollment is no E- 
vidence (ſemble que il intend. 1 Inſt. 225.) 

Holt Ch. J. How ſtrong the Evidence is, is to be left to 
the Jury, but it is Evidence, fo2 in Caſe of Jnrollment, where 
Land paſſeth, it cannot be a Pꝛoof of the Deed by help of the 
Statute, but at Common Law. There was an Jnrollment at 
Common Law; it makes an Cſfoppel, the Party in Cale of a 


Bond inrolled cannot plead Non eſt factum. 


Copy of a 
Will, &c. 
Evidence. 


The Acknowledgment is Evidence of as high a Nature as a 


Becogntzance to this Purpole, tho the bare Jnrollment is not 


Evidence. 

Afterwards the Plaintiff 8 Council offered in Evidence a 
Copp of Birch's Mill examined at the Prerogative Office, which 
was oppoſcd, becauſ? it is but a Copy of a Copy, but the Court 


allowd it, fo2 the Entry in their Eccleſiaſtical Books is the 


oziginal quoad hoc, otherwiſe to make a Title to Lands by De⸗ 
vile; it appears that Margaret Birch is Erecutrir to J. Birch. 
Then the Aſſignment from Margaret Birch was produced, 
whereupon the Court declared, that where there are two Witneſſes 
to a Deed, who are dead, if there be full Evidence to pꝛove one 


ok their Hands, and anp Evidence that Endeavours have been 


uſed to find one to pꝛove the other's Hand, it is ſufficient, fo? 
perhaps the TUitneſs might be a Stranger, and it would be a 
hard Cask to pꝛove his Hand: So the Deed was read, whercby 
M1. Birch aſſigns to the thzee Kendals. 

Levinz. Tf Birch the Erecutrir was out of Poſſeſſion, the 


could not aſſign, unleſs it were ſeald on the Land, and then the 
thꝛee Kendals could not aſſign, and conſcquently their Deed ought 


not to be read. 


Hlolt Ch. J. Pes, read it as a Deed, diſpute the Operation of 
it afterwards. 


Sir Charles Muddiford's Deed to Secretary Coventry is not 


an Af _— but an oziginal Demiſe. 


Quære, 


alligned over fo2 valuable Conſideration, the Fraud is purged, 
and the Eſtate legitimated by the Wozds of Stat. 27 Eliz. foz, 


— 8 _ 
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Quare. Uhether a Scrivener s ook be Evidence to pꝛobe a Evidenc- 


Conſideration paid. 


Levinz. No ſure, no mo2e than a Tradeſman's Book. | 

Holt Ch. J. Not fo2 himſelf, but fo2 another it is; ſo a Note 
Tradeſman's Book after his Death. Te have allow'd a Bur- 
ſer's Book of a College fog Evidence. 

It was pꝛoved that the Lozd of the Plaintiff is ſurviving Ex- 
ecuto2 of Secretary Coventry, and the Conſideration p2ov'd paid 


by M2. Coventry. 
Levinz pro Defendente. There there is a Covenant fo the see S.. 


'Boztgago? to retain quouſq; the Yoztgago? is Tenant at (ill, 265. 


and the firſt Alignment of the Boztgagee may be good by De- 
termination of his Mill, but the ſubſequent Alignments made 
when out of Poſſeffion are void, unleſs ſeal'd upon the Land, 
and J have been nonſuited on that Point. (Holt obiter. Pou had 


hard Luck) The Conuſee of a Statute after Livery from the 


Sheriff befoze actual Poſſeſſion by Ejectment aſſigned, and it was 


_ adjudged void. A Leaſe fo2 Pears at Common Law is no Leaſe, 


befoze actual Entry nothing paſleth. 


Sir Tho. Powis and Sir Barth. Shower ad idem. There Jn- 


tereſt is paid, the Boztgago? is always ſuppoſed Tenant at 


Will, there is a ſuppoſed Aſſent, but here there is no Intereſt 
paid. 


Holt C. J. It the oziginal Boztgage wag fraudulent, and 


what Muddiford doth foꝛ valuable Conſideration, Kendal doth. 
Eyres J. Per 1 Inſtit. A voluntary Convepance may become 
lawful, and bona fide, &c. by Batter ex poſt facto. 
Holt Ch. J. CUhen the Boztgago2 continues in ]PoſſeMon Note 
and the Boztgagee afligns, the Tenancy at Mill is determin'd, 
but he remains Tenant at Sufferance, he is no Difſeiſoz, fo? 


there was no toztious Entry. 


Lezinz. Here was an Ejectment by the Leſſee of the thꝛee Mortgage 


Kendals, whereby they admitted it to be a Diſſeiſin, and no Pol. — 


leſſion was gained thereupon, fo2 a Writ of Erro was bꝛought, gor mel en- 


and the Aſſignment was made pending a TUrit of Erroz. 1 Cro. hag = 

Blundel and Baugh. ; | 5 — , 
Holt Ch. J. The bzinging an CjeXment doth not amount to Morcgagor is 

an Entry to avoid a Fine, it cannot turn an Eſtate to a Right, **<**4 


tho the Leſſo2 be Pyincipal by the Courſe of the Court, yet le: «$92 


gally he is a Stranger to the Recozd, therefoze cannot be eſtop- 


_ ped. 


Eyres J. Tis lo ruled in the Modern Repozts, and that it Bat by th 


is an Eſtoppel only againſt the Lefſec. Pere the oziginal Cove: dar of. 


nant, to ſuffer the Moztgago? to continue in Poſſeſſion, governs ſignees are 
Will. 


all the ſubſequent AMgnments, (op be Covenants fo; himſelf, his enen ze 


Exc⸗ 


» 
wat < 


=o Termino Paſchæ. 


Executo2s, Adminiſtrato2s and Afligns, that the Moztgagoz ſhall 
hold till Default of Papment, which creates a Tenancy at Tir 
upon all the meſne Alignments; whereto Holt agreed, and laid 
it was well obſcrved. | 
Note, 'Tis uſual (in London eſpecially) to have a Bargain 
and Sale fo2 ſafe Cuſtody, and alſo a Leaſe and Releaſe, &c. 
Note, The Defendant's Title commenced tn 1590, from John 
Kendal. 
Note, Dal. Serjeant Gold moved to excuſe thoſe Jurozs, who were re. 
Io: län, turnd and did not appear. 
where 4 full Holt Ch. J. They are excuſed of Courſe, fo a full Jury did 
Jury is. appcar, and then the reſt never looſe Iſſues. 


Barwick and Fenwood. 


No Execu- Nong moved fo2 an Execution upon a Judgment in Eject. 
1 ment after the Pear, and cited Sid. 224, 351. 
Lieckmene Holt Ch. J. After Judgment in Ejectment hath lain a conf. 
Feet ch: derable Time, J do not think it fit to grant Execution without 
Scire Paci. d Scire Facias, (notwithſtanding that Cale in Sid. 35 1. Which is 
not fully repoꝛted ko the Tenant map be changed, &c. An Ejex; 
ment is a mird Action, it is real in reſpect of the Lands, and 
netſonal in reſpect of the Damages and Coſts; now a Scire Fa- 
cias lies at Common Law in all real Aﬀ#tons. 2 laſt. 469. Dil. 
charge the Rule, and take out Erccution at your Peril. 
Northy. J hope we ſhall not be puniſhed fo2 a Contempt. 
Holt. No. | 
Sir Barth. Shower. It map be inconvenient to take out Ere: 
cution without a Scire Facias, fo2 a foꝛmer Habere facias poſſeſſio- 
nem may be executed and not returned. 
Holt Ch. J. Pou may compel a Return. Ik a Scire Facias be 
bzought upon a Fine erecutozy, it is a good Plea to ſay that it 
was executed beto2e. 3 | 
Eyres J. If fo2 Coſts and Damages it muſt have Scire Facias 
upon the Statute, but. whether fo2 the realty in Ejectment, old 
Books doubt; pet here it ſeems neceſſary. 


Rex & Regina verſus Cudmore. 
On a Fine | 


ey \ A 7 Hen a Yan is fined fo2 a Contempt to a Rule of Court, 
Part only to the Party gricved can have but a third Part of the 
the Party, Fine. | | | | : 
and ic mu. Sir Barth. Shower. CAhen he is fined we can have a Levari 
into the Ex- Facias. 


chequet be- 
fore a Levari Holt 


illucs. 


Ch. J. It muft be returned into the Erchequer * 


2 
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Sit Sam. Altry. No, J have known (cveral Pꝛcctdents, 


where a Levari Facias fo2a Fl ine hath iſſued out of the Ctownu⸗ 
Oince. 


Holt Ch J. That hath been much queſtion d. 


A Trial at Bar being appointed but ten of the Jury appeared, No Tes de 
and the Court could not grant a Tales de Circumſtantibus (being Circumfſtan- 


ibus 
by Oziginal) but granted a Tales returnable on the next Return, 751 « Boe 
by Original. 


Holditch and Ainſworth. 


Olt Ch. J. Where a Declaration is denvered befoze the Tic to 
Cſſoin-Oay, the Dekendant hath four Days in this Term bee 
to plead in Abatement as of the laſt Term; 1f 97 pleads not till ter Dectore- 
after the four Daps expired, then tis after Imparlance, and of tion d-liver- 
this Term within the four Days the 1Ilatntiff is bound to take it | 
without Jmparlance, but after the four Oays an Imparlance muſt 1mpartance 
be entred. 


Northy. After the four Days the Plea in Abatement is not to 
be received at all, 


Holt Ch. J. Indeed by that Plea the Plaintiff will get longer 
Time, than he ought to have. 
Northy. Jf the Defendant gives a Plea, without ſaying 


Defendit vim & injuriam, the Plaintiff is not bound to re- 
_ ceive it. 


Eyres J. 'Tis an ill Plea ; but Quzre whether Plaintiff muſt Quere IF in 
demur 02 may reject it. Pica may be 


Sir Sam. aſtry. J have known it rejefed after the four Days, 
t which Alton agreed, but Clark ſad it may not be rejeed, but 
emurt'd to. 


Holt Ch. I. Pou may demur to it immediately, and they muſt 
join in thꝛee Days. 
Sir Barth. Shower. Ik the Plea were put in within four 
Daps, yet they will gain an iſſuable Term by it. 


Webb and Edwards. 


"HE Court will not grant an Attachment fo2 Non-payment — 
of Ponep appointed to be paid at a certain Time and Non.-pay. 
Place by an Award upon a Rule of Court, ik the Money were ment of Mo- 
tendꝛed to the Perſon any where elle the ſame Day, oz within a d ” 


ward b 
reaſonable Time after and befoze the Yotion. Rule of 


Court. 
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Stat 2 & 3 
Ph. & Mar. 
Trades. 

Se ſſions ha ve 
only a lim. 
ted Jutiſdic- 
tion. Fitz 
Nat. Br. 175. 
2 


Of executoty 


Dcviſes 41d 
contingent 
Remaindets. 


Rex & Regina verſus Brigs. 


* E was indi#cd upon the Statute 2 & 3 Ph. & Mar. fo; cx. 

erciſing the Trades of CUeaver and Cloath-wozker, and 
after a Special Clerdi# ſeveral Exceptions were taken to the In⸗ 
dictment; but the moſt fatal one was, that the Jndi#ment wag 
taken befoze the Juſtices of the Peace at the Quarter Seſſions, 


who having but a limited Commiſſſon had no Jurisdiction of the 


Cauſe : And the Court ſecm'd to be of that Opinion very clear. 


ly. Sed Adjourn. 


Reve and Long. 


Rro2 in C. B. in Ejectment. John Long ſeiſed in Fee de. 


„ viſeth his Lands to Henry Long, his Nephew foz Life, 
and alter his Death to the firſt Son of Henry, and the Heirs 
ales of his Body, and, fo Default of ſuch Tfſue, to the le. 
cond, third, fourth, &c. Sons of Henry Long in Tail Bale, 


and fo2 Default of ſuch Iſſue to William, another Nephew of 


the Deviſoz in Tail Pale, with Remainders over. The Deviloz 
dieth, Henry Long dieth without Iſſue, leaving his Mike prive- 


ment enſeint with a Son. William Long enters, the Son is 


bom. The Defendant in C. B. claimed under the Son of Hen- 


ry Long, and Judgment was there given againſt him. 


Gold argued fo2 the Rever:al; becauſe the Intent ne 


plamly that the Eſtate ſhould go to the Heir Bale, and then the 


Court ſhould mould the Cows to ſerve the Intention, which 


map be done by Conſtruing it to be an executozy Deviſe. Pere 
the Intent needs not to be carried further, than it was allow 
by ſome of the Judges in the Caſe of Fuller and Fuller, 
3 Cro. 424. 


Pemberton contra. Ik it be an executop Deviſe to one, then 


all the reſt are (o too; and then 'ris a plain Perpetuity. Two 


Things are neceſſary to an executozy Device. 1. Jt muſt be li⸗ 
mited on an Eſtate in Fee. 2. Apon a Condition. And he ci⸗ 


ted and rely d upon 2 Saund. 388. Purefoy and Rogers, that where 


there is ſuch an Eſtate limited, upon which there map be a Re- 
mainder, it cannot be an executo Deviſe. 


And of that Opinion was the whole Court, ſaying, otherwiſe 


there could be no ſuch Thing, as a contingeut Remainder, and 
Archer's Cale muſt be cut up by the Roots. 

The Judgment was affirmcd: But J was inkozmed that this 
Judgment was afterwards reverſed in Parliament, the Los 
having mo2e Regatd to the Equity of the Cale, than to the let⸗ 
tied Kules of Law, and the Opinions ok the Judges. —— 

2 | enham 


ee eee 
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Denham werſus Plumpton in C. B. 


T was ſaid by Coke, Pꝛotonotatry, that one cannot plead to Acte 
the Tuttisdiction at all after any Imparlance, tho Special, Italien 
fo2 the Entry is Salvis exceptionibus, &c. tam ad breve quam fer any kind 
ad nar', &c. (not ſaid ad juriſdictionem Curiz.) Vide 3 fl. 6. of Impar- 
30.2. 11H.6.8, 20 H. 6. 32. lance . 


. 2 * „ ks 7 


Clench and Cudmore in C. B. 


| Djudged, that the Clauſe of 12 Car. 2. 24. which enables Scir.:2Car.2. 
| KX Parents to diſpoſe of the Guardianſhip of their Childzen, . 5. © .. 
| & c. by Will, doth not extend to Copyhold Eſtates : And that a coyholas. 

| Copyholder in Fee cannot of common Right diſpoſe of the 
| Guardianſhip of his Son, tho by Cuſtom it may be good. 


Gold and Burke. 


H Ch. J. ſaid, the old May of Pleading a Recoꝛd was to How to 
begin at the Ouginal, and not to omit ſo much as anp een ne 
| Continuance, Summons o2 Severance. But, if there be di⸗ Judgment: 
verſe _—_ in a Reco, it is ſufficient to plead any of them 

meer WM... | | | | . 

There is a Diverſity, where a Judgment is ſeveral, and where 
tis intire, fo2 where fozty Acres are recover'd to plead a Recove- 
ry of twenty Acres is ill, but it ould be pleaded of fozty Acres, 
whereof twenty are Parcel. . 

Note. This was upon a TUrit of Erroz, tam in redditione Writ of E. 
judicii quam in adjudicatione Executionis: And it was objected * good ot 
that the Crit was naught, fo2 that there was no Etro2 in the Auer. 
Execution: But Holt Ch. J. ſaid, the Tritt of Erro2 is not ſo 
intire but that it may be good fo2 Part, and ill fo: Part, and 
(aid the Recoꝛd was well removed by it. 1« Co. Godfrey's Caſe. 

Eyres J. (aid, it had been adjudged both Ways, and cited Roll. 
748, 749. and Roll. 754. 8 


Pocock and Naſh. 


Rohibition to the Spiritual Court was granted after Sen- Where Pro- 
tence, fo2 theſe Wows, M2. Naſh is a Rogue and a Dog, fer Sn 
and will never be good, till he be three Foot under-ground. And tince. 
| had rather my Son ſhould make Hay on a Sunday, than hear 


Naſb Preach. Mr. Naſo burſt into my Houſe, and I do not know 
what 


K 
N 


Poſt. 


Executo 
— 
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what Goods I have loſt. Holt Ch. J. Cis no mote but ſaping, 
I do not like his Preaching. Pcaching conſiſts in Degree, 
There is a Diverſity between the Cale of an infcrio2 Court and a 
Spiritual Court, but in both, after you have allow'd their Juril⸗ 
dition, no ]Nohibition licth, if the Matter were conulable there; 


but if the Court had no Conuſance, then a Pꝛohibition lieth well 
enough after Sentence. 


Goodright and Corniſh. 


Pon a Special Ucrdict in Ejectment, whereby ft was kound 

that John Nowlin being ſeiſcd in Fee, &c. and having 

two Sons, John and Richard, deviſcth the Lands in Queſtion 
to his Son [ohn fo? fifty Years, if he lo long lived; and, after 
that Term ended, he deviſeth the Lands to the Heirs Males of 
the Body of his Son John, and if he died without Tlie, Re: 
mainder to Richard, and the Heirs of his Body. John the De. 


' viſo2 dicth ; John the Son enters and ſuffers a Common Reco- 


very to the Uſe of the Defendant Corniſh, and dieth without 
Iſſue. 
Holt Ch. J. An Eſtate koz Life is a good Foundation fo? a 


Remainder to wozk upon and dꝛown, but not ſo of an Eſfate ko; 


hold is in the ſecond Remainder⸗Man, and therekoꝛe the Recovery 


Pears. Here the Term could not be merged, becauſe the Free. 


'Tis hard to conſtrue it an executozy Deviſe, fo2 then the De: 


viſe over to Richard, &c. is void, fo; there cannot be two exccu⸗ 


toꝛv — noz would that help, fo2 the Man is dead, and ſo 

Eyres J. J Doubt tis hard to maintain an Erecutozy Oevile 
to the Heirs Males of a Bans Body. Holt Ch. J. Tis not 
good to commence in futuro, but it map be good in præſenti. 
(Vide per moy. 1 Sid. 153. le Caſe d'un deviſe al un enfant en 
ventre {a mere.) | | 

Tf the Limitation to the Heirs Males of the Body of John 
be good, then the Remainder veſted ; if void, then it 1s all one 
as if it had been a good one, and determined fo2 Want of Jfſue, 


lo quacung; via data, the Law is againſt the Oefendant. 2 Leon. 


Uſing a 

Trade ſeven 
Years is ſuffi. 
cient tho' not 


Apptentice. 


70. Challenor and Bowyer is an Authozity in Point. 
Judicium pro Quer. 


Rex verſus Coller. 


Yres J. One yother living with another at the Trade of a 
Tallow-Chandler fo2 ſeven Years map let up the hay 
a | | 0 


2 
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there were no Indenture, and he is a good Apprentice within the 
Stat. 5 Eliz. 


Taylor verſus Batten. 


Oods taken upon a Fieri Facias were appzatſed at 26 J. and Aion lies a- 
afterwards ſold fo2 101. and the Sheriff returned Fieri Feci Sh the 
101]. Affidavits were read on both Sides as to the Calue, and #-1ing Goods 
it appears the Sheriff might have had moze than 10 1. for leſs than 
Holt Ch. J. Chat can we do? Eyres J. Tis a Hisdemea⸗ d. 
nour in the Officer. 8 | 
Holt. But we cannot falſify the Sheriff's Return by Aftida- 
bits. An Action of the Caſe lieth againſt him, the Batter was 
comp2omiled. 


In Covenant. A Breach was afligned fo2 Non papment of 10 Covensrr, 
;0 l. Dee moved, that upon bzinging 40 l. into Court (which he AI 
fatd was all that was due) ſo much might be ſtruck out of the in. © 
Declaration. Holt Ch. J. No, it cannot be done; there is no Ante 
general Iſſue in Covenant. What can pou plead? Jt was not 
paid befoze the Adion byought | 


Harding verſus Brook. 


Pon a Motion to ſtop a Suit in Ejectment fo2 the Fozkel⸗ — at 
ture of a Leaſe upon Payment of the Rent in Arrear to cc. 
be aſcertain d by Pz. Aſton. Per Eyres J. It there be a Tenant Rear, if 
at CUill, and the Landlozd dies the Day befoze the Rent-Day, 1 
the Tenant may keep his Rent. i Day of Pay- 
Holt Ch. J. Tenant fo2 Life, Remainder in Fee, Tenant koz went. 
Life makes a Leaſe reſerving 1001. half yearly; Tenant fo? 
Life dieth the Oay nert befoze the Rent⸗Day: A ſmall Matter 
ſufficeth to make a Leaſe at Mill. J ſhould conſtrue the Per⸗ 
miſſion of the Landlozd and the Continuance of the Tenant to 
make a Leaſe at (ill in that Caſe. Few Tenants make any No topping 
Scruple to retain Rent, &c. This May of Stopping a Suit 11 n_ 
in Ejeament by bunging the Arrears into Court is but a new a," 


Coutſe here, about ten Pears ſtanding ; it hath not pet obtain: . 
ed in C. B. And in this Caſe it was deny d. 


Hole Ch. J. obſerved, that in Chanccry they ſubſcribe the Subſcribing 
long Declaration of 30 Car. 2. wherein he thought they were do Cl 
miſtaken, the ſhozt one is always uſed here. 


Per Eyres J. Te never p2ohibit in Cale of Mariners 2 Ma 
Wages, tho on Articles of Agreement at Land, ko; they have a -D 


rinets Wages. 


p2opcer 


— 
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pꝛoper Jurisdickion, let them pꝛoceed how they will, tamen quzre 
if there be an Agreement under Seal. See nom the Stat. 4 & 
5 Annz, fo2 Amendment of the Law. 


en. The Court will admit one to ſue by Guardian upon a Yotion, 
Sui per tho not preſent, no2 any Affidavit made. 


Mansfield werſus Stephen. In C. B. 


Promiſe a- A __ The Plaintiff declares, that whereas he tali die 
— apud D. had bought of the Defendant all his Coz grow: 
mutual Re. ing in ſuch a Cloſe fo2 ſo much Money: And that befoze the 
medics, and Reaping, the Defendant, in Conſideration that the Plaintiff had 
of Pcrfor. paid ſo much Money in Hand, and pꝛomiſed to pay ſo much moze 
mance neceſ- Reſidue, &c. pꝛomiſed to deliver the Cozn ; and that althoꝰ he wag 
—_ always ready to have paid the Reſidue, pet the Defendant hat 
not delivered the Com. 
Defendente proteſtando quod non Aſſumpſit, &c. confeſſeth the 
Bargain, & pro placito dicit, that the Plaintiff hath not paid 
the Reſidue. | 
Plaintiff replies, that upon the firſt of Auguſt at D. he tendzed 
the Reſidue, &c. Defendant demurs. - 
 Girdler argued fo the Defendant, that the Declaration is not 
good, becauſe there is no Place alledged where he offer'd the 
Money; and it is not ſufficient to ſay, that he tendzed, &c. but 
he ought to offer it in Court. lnſt. 207. a. 
But it was anſwered foz the Plaintiff, and reſolved by the 
Court, that in this Cale there needed no Averment that he was 
ready, &c. fo? there is a Pꝛomiſe againſt a Pꝛomiſe, which gives 
mutual Remedy. Hob. 88. Nichols and Rainbred, and 105. Lamp- 
2 Saund 352, leigh verſus Brathwayt. But if it had been ſold proinde, the Yo- 
nep muſt have been firſt pad. 


Judicium pro Quer. 
Bliſſet and Cranwell. In C. B. 


What Words A Man made his Mill in theſe Nozds: I give all my Lands 
— : Join- in Dale to my two Sons B. and C. and their Heirs for ever, 
enancy or i | 3 
Tenancy in and the Survivor of them, equally to be divided between them 
Common. and their Heirs, after the Death of my Wife. B. deviſeth all his 
Intereſt to E. and dieth, the Wife dieth, the Deviſee of B. claim⸗ 
eth a Poiety. Now the Queſtion was, whether B. and C. were 
Jointenants oꝛ Tenants in Common. 
Jt was adjudged by Treby, Nevil, and Rookby (contra 
Powel) that they were Tenants in Common, they cited 3 Cro. 
443. Lewin and Dod. 2 And. 17. S. C. 2 Koll. go. 1 ray 
2 ecks, 


— —— — —  - 
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Weeks, tho' the Wow Survivo? regularly makes a Jofntenancy, * 
yet the (ubſequent TWows do explain and alter the Senſe of the 
Pꝛecedent. | 


Judicium Pro Quer. 
In B. R. 


Here Pariſh iſſues, &c. are levied upon particular Per Qu 

ſons, the Patich ought at Common Law to make a , 

Rate to re-imburſe them. But Quzre, whether the Court will oute voney 

grant a Mandamus in ſuch Cale. Eyres J. J never knew any ne N on 

Mandamus in ſuch Cale. Varth Rotes. 
Broderick. A Mandamus hath been granted fo2 Repairing of 
Hedges; tis in Styles, and to Scavengers. Holt. Ap, Sca- 
vengers are publick Officers, and there is an Act of Parliament 

in the Cale. 5 


Eyres J. J do not fee how it lieth fo2 Hedges, cc. 


Rex verſus Tucker. Tee Caſes in 


Pailiement. 


Pon a Writ of Erro2 to reverſe an Attainder fo2 High R-v<rf-! of 
| Treaſon ſeveral Ert oꝛs were moved. 1 1 N 
1. That the Jndictment is Ad general” Seſſ. &c. tent' coram 
Withers, Heath, Stroud & al' virtute literarum patentium eis 

duobus tribus vel pluribus eor' direct, whereas the Commiſſion 

is directed to them all, authozizing two 02 moze, &c. 4 Inſt. 162. 
. 

2. That it is not laid Vi & Armis, as it is Plow. 385. but 
note, that is cured per Stat. 37 H. 8. cap. 8. 

3. That the Pꝛiſoners (ould have been ſeparatim allocuti, fo? 
tho the Anſwer be ſeveral ſeparatim dicunt, pet the Queſtion is 
joint, which ought not to be. 

6 4 King's Council ſhould have demanded Judgment fo2 
he King. Cs 

5. The Judgment ſhould have been quod trahatur ſoper tra- 
ham 0&2 Hurdeflam. Stamf. 182. but to that Sir Sam. Aſtry ſafd, 
it is uſually entred at the Old Baily ſuper traham, &c. but never 
fo in this Court. . 

6. The Judgment is quod per Collum ſuſpendantur & uterq; 
eor' ſuſpendatur, whereas it ought to be per Colla. 

7. So it is quod Corpora cor? & utriuſq; cor in quatuor par- 
tes dividantur, whereas it ſhould be & Corpus utriuſq; cor”. 

8. 'Tis omitted in the Judgment quod ſecreta membra ampu- 
tentur. 


9. The Indictment doth not conclude contra ligeanciz ſuæ de- 


itum. 
L1 The 


Termino Paſche. 


The Court at firſt ſecm'd to have ſome Regard to the firſt, 


third, ſirth, and ſeventh Exceptions, but, by Reaſon of the great 


Cariety of Pꝛecedents, they ſcemd afcerwards to diſallow all 
the Exceptions, ſave only the two laſt, againſt which it was ar. 
gued by the Council fo2 the King, that it may be implyd in the 
Judgment quod ſecreta membra amputentur, and they are as of. 
ten omitted as put in; and Holt Ch. J. (aid, he did not find 
them in any Reco2d befoze that of the Regicides: And as to the 
laſt Exception, Levinz argued, that it appears to be Treaſon in 
the Body of the Jnditment, and then luch Concluſion is not ne⸗ 
ceſſary. Here the Jndi#ment ſays debitam Obedientiam erga Re. 
gem ſubtrahentes proditorie Compaſſaverunt Regem naturalem Do. 
minum ſuum de Regali ſtatu deprivare & guerram levaver contra 
naturalem Dominum ſuum. The Concluſion dzawn from the 


Pꝛemiſſes cannot be of moze Foꝛce, than the Pꝛemiſſes themſelves, 


He laid, that in the Recozds of Benſtead's Caſe. 1 Cro. 582. 
Vane and Lambert's Caſe. Sid. 84. and Cotton and Meſlenger'g 
Caſe, Sid. 353. the (Uowds contra Ligeantiam are omttted. 


Pois cited Roll. Indictment 82. That an Jndictment is good 
without the TUo2ds contra Coronam, tho there it is (aid indeed 


that contra pacem is neceſſary. — 
Gold argued, that it is debitum ligeantiam minime ponderan', 
which implics it, that in 1 Cro. 314. Fen's Caſe, who wag in: 


diftced fo2 engroſſing Fiſh ea intentione ad revendend' contra for- 


mam Statuti, after Conviction the Court would intend it was un: 
lawful Regrating, otherwiſe he being a Fiſhmonger (fo2 whom 
there is a Saving by the Stat. of 5 Ed. 6.) might have given 
in Evidence that he ſold them at reaſonable Puüces: So here, 


ff the Party had been a fozeign Enemy he might have given it 


in Evidence. 3 

And now the Cauſe having long depended, the Court declared 
that they would not give any Opinion as to the Dmiſſion of the 
oꝛds quod ſecreta membra amputentur, becauſe they are not 
inſerted in any antient Uecozd, tho Eyres J. ſaid, the Books 
make it a Part of the Judgment, and he knew not by what au- 


thozity the Paivities can be cut of without ſuch Judgment: But 


they all agreed that the Attainder was crroneous fo2 Want of 
thoſe Wozds Contra Ligeanciæ ſuæ debitum, which are not ſup- 


ply d by the Moꝛds contra formam Statuti, as Gold urged, fo the 


Statute 25 Ed. 3. was made fo2 the Advantage of the Subjef, 
and is but a declaratoy Law. Eyres J. ſaid, Every Jndictment 
ought to have ſufficicnt Batter, legal Fozm, and apt Conclu⸗ 
ſion. As to the Matter and Fozm, it ought to be p2eciſe, in apt 
legal Noꝛds: Furatus fuit unum equum is ill, without ſaying fe- 
lonice; fo felonice ex malitia præcogitata interfecit is not ſuſh- 


cient without the Mond Murdravit. 2 Cro. 20. Stamf. 96. Vide 


4 Co. 44. b. Vaux's Caſe, and 5 Co. 122. b. Long's Calc, that 


an Jndictment ought to be certain, and ſhall not be taken by Im⸗ 
NES plicatton : 
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plication: The (CTlozd Proditorie can no moze upply it than "A | 


lon:ce o: illicite can {upply the Want of contra pacem. Noz 
will the CTloꝛds contra naturalem dominum avail fo2 this Pur⸗ 
poſe, fo2 they denote no moze, than that the Jcrſon was bozn in 

England, tis fald by Grotius, that Service and Obedience be- 
came due after Dominton introduced, and not by Nature. 2 Inſt. 
47. and that appears plain!y by the Fozm of an Jndictment a- 
gainſt an Alien anne, 702 that is againft the Allegiance eſtabliſhd 
by the Law of England ; where there is no Law there is no 
Tranſgreſlion, tho' the Party offended be natural Low. Every 
Tndictment ought to have a p2oper Concluſion: Where an Ot⸗ 
fence is by levetal Statutes, the Jndictment ought to conclude 
contra formam Statutorum. 2 Cro. 142. Broughton verſus Moor. 
Here the Concluſion contra ligeanciæ debitum is as eſſentially 
neceſſary, as contra pacem in an Jndictment of Treſpaſs. 

Holt Ch. J. to the ſame Intent: But he held it not neceſſary 
that the Indictment ſhould conclude with thoſe Moꝛds contra Li- 
geancix debitum, fo2 they n ight as well be in the Body of the 
Indickment, but ſomewhere in the Indickment they muſt be, other 
Qods are aggravating 02 Argumentative, but theſe deſcribe the 

Offence; ſo the (Uo Proditorie is efſentially neceſſary, and 
not to be ſupply d; ſo contra pacem in Jndi#ments at Common 
Law, and the Mods Vi & Armis, &c. befoze the Stat. 37 H. 8. 
(dons, that are ſuperabundant ſhall not ſupply the Want of 
Wods, that are neceflary. J have ſearched many. and find but 
bery few Hecedents Without theſe Mods. Indeed there are ſe- 


veral tempore H. 8. fo2 denping the King's Supzemacy, and ſo 


tempore Car. 2. fo? taking Ozders from Rome, &c. which do not 
- conclude contra Ligeanciæ ſuæ debitum, but that is in Caſe of a 
new Treaſon by a particular Act of Parliament ; where it may 
be ſufficient to conclude contra formam of that Statute, which 
makes it ſo, it not being contra ligeantiam in its own Nature, 
which pꝛobabiy might give Dccaſion to that —— Catvin's 
Cale is a full Authozity. 


Judicium quod Reverſetur. And afterwards, upon a 


CUrit of Erroz in Parliament, this Judgment of 
Reverſal was affirmed. 


Alford and Turner. 


TPon a carit of Etro2. The Defendant pleaded a Releaſe Releaſ of 


Errors, how 
pleaded, 


of Erro2s, and in the Concluſion of his Plea pꝛay d that 
Judgment might be affirmed, which Northy urged was a Wa- 
ver of his Plea: But the Chief Juſtice (aid it was but Surplu- 
"ge, and the Judgment was 
Quod querens przcludatur. 
L1 2 Billinge 
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Billinge and Croſhy. 


Declaration TOlt Ch. J. ſaid, if a Ban bing an Oziginal in Treſpaſs a: 
with » ſimul | gainſt one, and declares againſt him with a ſimul cum, he 
com, c. abates his own Writ; but the Defendant cannot take Advan- 

tage of it without demanding Oyer. It the TUrit be againſt 


two, the Plaintiff may declare againſt one of them with a ſimu] 
cum. N 


Hall and Baily. 


Proceſs, of in- Tro upon a Judgment in an inferio2 Court held by Uertue 
wy eg of his Bajeſty's Letters Patents: The Pꝛoceſs was a- 
ſecundum Warded ſecundum conſuetudinem. Holt Ch. J. ſaid it was well 
confuetud. enough, fo2 it is intendible accozding to Law; but they could 


885 not ſay a tempore quo, &c. becauſe by Patent. 5 
Rogers and Marſchal. 


e 2 Ch. J. ſaid, that Twiſden was once ſtrongly of Opinion 
© Corrs L that a Capias doth not lie in an Adion upon the Cale in 


Quzre an inferioz Court: But upon Conſideration of the Book of 


der eg. I. 6. Twiſden ſaid that he was convinced that a Capias well 
ww» = 


Anonymus. 


Proceſsin in- L. Rro2 of a Judgment in Caſe of an inkerio: Court. Eyres J. 

* ſaid by the Caſe in 2 Cro. the Defendant ſhould be ſum: 

mond in all inferio2 Courts. But Holt Ch. J. ſaid, the regular 

Proceſs is a Pone, in Caſe; and a Summons in Debt; but how- 

ever, the Biſawarding of Pꝛoceſs is cured by the Defendant's 

Scarres of Appearance, Note, The Court allow'd, that the Statutes of 
Lead 10 inte-. Jeofailes extend to inferio2 Courts after Cerdit. 


rior Courts. 


Lady Lovelace's Caſe. (Poſt. 262.) 


writ of Re. YER Holt Ch. J. Juſtices of the Peace, upon a Convittion 
c—_— of Fozcible Entry, may commit Offenders, but may not 
key, Juſtices Alter the Poſſeſſion without an Jnquiſition, no2 doth it become 
Power and them to go armed on that Occaſion. It a Jultice convitts all the 


Dury chere. Perſons in Poſſeſſion fo2 Offenders, and ſets the Doozs * 5 
2 i 
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this is an Altering of the Poſſeſſion by neceſſary Conſequence, 
and therekoze it was ruled there ſhould be a Crit of Reſtitution, 
niſi. 


Per Holt Ch. J. Where a Tradeſman bzings an Action, his Trzdeſwan“ 
Books are not Evidence fo2 him; pet if the Dekendant deſires QI Evi. 
that the Book map be p20duced, if the Plaintiff refuſeth his dcnc- 
Cauſe is very ſuſpicious. 


Curling (vel Hurling) and Long. 


DE Court was moved fo2 a Prohibition to the Chancery: Prohibition 

Court of the Cinque-Pozts, where a Bill was erhtibited, tgp" wa 

ſctting foꝛth a Cuſtom that every Ship, that uſeth the Pier of Cinque 

Ramſgate (which is a Member of Sandwich, one of the Cinque: Tore 
Potts) ſhould pay 4d. per J. fo? all their gettings in the Pear, 
fo2 the Maintenance of the Piet; and pꝛays a Oiſcovery of the 
Dekendant 's Settings, and whether there hath not been ſuch a 
Cuſtom, and to be relieved, and ſays it belongs to that Honour- 
_ able Court to ſee the Duty levied. The Defendant admits by 
his Anſwer, that the 4 d. per l. hath been taken by Charter, 
2 02 ſome other ay, but (ſays the Cuſtom is triable at 
aw. 5 
Holt Ch. J. A Pyohibition here is not to try the Cuſtom, 
and after to (ſend a Conſultation to pꝛoceed, as in the Eccleſiaſti- 
cal Court, fo2 here the Chancery wants oꝛiginal Juris diction of 
the Cauſe, and pet if the Pier war dens (who are choſen pearly by 
the Cuſtom) are no Coppozatton, they cannot ſue at Law, we'll 
be tender of Matters, which concern Navigation, but J know 
not how to intitle a Court of Equity to lay a Charge on the 
King's Subjects, the Bill map be good fo2 the Oiſcovery, but 
is naught fo2 the Cuſtom, you muſi not pꝛoceed to try that 

cre, 


Reeve and Goldega. 


DYres J. (abſente Holt) ſatd, the Plaintiff could not have Leabe No Diſcon- 


L. to diſcontinue after a Crit of Enqufry returne... Wee 


| | | | quiry refuſed, 

Eyres J. J do not like the Committing a Man by Juſtices of Commitment 
Afſize foz a Contempt of the Court, they ſhould rather Fine by Jufticcs. 
him, and commit him till paid. 


< Rex 


—— on.: 
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Rex verſus Berry. 


extitit pre- 


ſentetum, hiſtozical Recital, Extitit preſentatum quod billa ſequens ef 
well. vera ſcilicet quod Margaretta, &c. 

Eyres J. ſeem d to allow the Exception, fo2 every Indictment 
ought to begin Jurator' pro Domino Rege ſuper Sacrum' ſuum 
preſentant, tis a neceſſary Part thereof. 

Holt Ch. J. N map be either Cay, this is well enough and 
tantamount. Quære. . 


D E 


Term. Sanctæ Trin. 


Anno 6 Willielmi & Mariæ, Regis & 
Reginæ in B. K. 


Rex E5 Regina verſus Clinton and Stanway, alias 
Lady Lovelace's Caſe. Ante 260. 


Rule and MF Erjeant Thompſon moved fo2 a CUrit of Reſtitution ; fo; 
Wie of Ro. Note, the Tenant was changed, ſo that there could be 
no Fruit of the Rule fo2 Reſtitution. 

Sir William Williams contra. There ſhould be ſome 


ſtitution on 
Forcible En- 
try. | 


Foundation fo2 the TUrit of Reſtitution, as Indictment, Jnf0z- - 


mation, 8c. Here are only Affidabits. It the Juſtice hath * 
5 


Indittment E was taken to quach an Indictment, that it ig onlp 


ene . 


e bee. LL Ig . 


5 
* 
i 
/ 
. 
\ 


K 
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no moe than he can juſtify by Law, then there is no G20und fo2 


 (uch a (Urit, 


There was a Complaint of a notozious Foꝛce, he came only 
to remove the Fo2ce, and demands Entry fo that Purpole, com- 
mits the Offenders without medling with the Poſſcſon; gocs 
home to pꝛepare a Conviſtion, returns about nine a clock, finds 
the Fo2ce ſtronger. He map by Stat. K. 2. remove the Foꝛce in 
the Night. 3 

Holt Ch. J. Ik a Juſtice of Peace grants Reſtitution upon 
a Conviction of Fozcible Entry, without Inqueſt, and doth not 
certify the Reſtitution, cannot we inquire and grant a Ulrit of 
Re-reſtitution. If we have a Recowd upon a CUrit of Erro? out 
of an inferio2 Court, and they take out Execution hanging the 


Writ of Erroz, we may inquire into it, and award Reſtitution. 


Fitzgerald and The Counteſs of Clanrickard. 


I HE Husband join d fo: Confozmity in a Writ of Ertoz, pen «f one 
yet it was ruled, that by his Death the Trit abated ; Pl#iociff, tho 


otherwiſe it is where the Defendant in Erroz dicth after, in nullo Cotes, 


eſt erratum pleaded, fo2 there the Court may pꝛoceed to examine »bercs che 
the Errozs. Vide Yelv. 112, 113. adjudge. Wiit. 


Ik the Plaintiff accepts the Bail, he may take away the Bail- Filing Buil- 
piece from the Judge's Chamber, and File it fo2 his own Erpe- e. 
dition, but after twenty Daps then it becomes abſolute, and the 
Defendant takes it away and files it. 


Ir the Deſs reddidit ſe in Diſcharge of his Bail, the Ball; On Reddit 


piete ſhould be marked and diſcharged, otherwiſe the Plaintiff © b e'*<< 


to be mark d. 


may pꝛoceed againſt the Bail. 
Combs werſus The Hundred of Brackley. 


| I” the Statute of Hue and Cry the Plaintiff declares Hue and Cy. 
that he was robbd de denar' ſuis propr', &c. 


upon not guilty pleaded the Jurozs found that the Plaintiff was 
robbd prout, and that he made Affidavit that he was robbd of 


351. 10s. whereof 1s. 6 d. was his own, the reſt his Maſters, 


and the Doubt was, whether the Plaintiff ſhould recover againſt The Servant 

the Hund2ed ? may ſue. 
Levinz argued, that the Dath falſify'd the Declaration, this 

is not like the Caſe of a Carrier 02 Sheriff upon a Fieri Facias. 

2 Saund. 380. where they are reſponſible to the Owner, but the 


Servant is not ſo here. Can a Servant releaſe bis Matters 


Debt: 
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Ocbt? if he recovers tis to his own Uſe. In ſome Caſes it 
hath been laid, that the Servant may bung the Adion, but often 
otherwile. _ 


For Poſſ-ſi- But it was argued fo2 the Plaintiff, and reſolved by the 
any oe Court, that the Aﬀton was well bzought by the Servant. It is 
Property. ttue, there is a Difference between a Servant and a Sheriff or 
Carrier, but the Poſſeſſion gives an Intereſt and Pꝛoperty in 
both Caſes ; tis the aſter's own Act to let the Servant being 
the Action. 2 Saund. 379, 380. 2 Sid. 44, 45. Latch. 127. But 

the Caſe in 1 Brownl. 155. is an expꝛels Authozity in Joint, 
| Judgment pro Quer'. 


Pot Per Holt, in a Caſe of Baſtardy Part of an Ower may be 
dn d =., ke verled and Part ſtand. 


vers d in Part. 


Quilt Rent Evy res J. ſaid, that a Quit-rent is not taxable to the 1302, 
* the fo2 the Tax ought to be laid on the Occupicrs, but Holt laid it 
Ante. was otherwiſe ruled in the Caſe of one Williams of Suffolk. 


Williams and Cary. 


Shewfng the Otice was given in the B-2ning of a tit of Erroz, and 
kay ag that it would be allow'd in the Afternoon, in the mean 
allow'd isa Time the Plaintiff below takes out a Fi. Fa. and ſeiſeth ſome 
Supcr\{:dezs ok the Defendant's Hoods : Now an old Rule made 36 Car. 2. 
"exccuni0”- as read, that the CUrit of Erro2 is no Superſedeas till allowd. 
Eyres (obiter) while Goods are in the Sheriff s Hands, befoze - 
CUrit of Erro2 allow'd, we can Ower Reſtitution, fo? tis but in 
Fieri : But Holt was ſtrongly of the contrary Opinion; and it 
was ruled, that the Shewing of the Writ of Errog, it being al: 
low'd afterwards in convenient Time, is a good Superſedeas 


from the Shewing, fo? it ſhall be taken as one Act. 


Money Serjeant Levinz moved, that upon Papment of ros. into 
brought into Court, lo much might be ſtruck out of the Oeclaration; but it 


5 _ appearing to be in Caſe upon an Indebitatus Aſſumpſit, and Quan- 
tum meruit, the Court ſaid he might do it as to the Indebitatus 
Aſſumpſit, but not as to the Quantum meruit. 


Mandamus | The Court (after ſome Heſitation) granted a Mandamus to 
E 2 one to the Office of Regiſter of the Biſhop's Court ot 
loceſter. | | 


Regiſter, 


Guy 
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Guy and Nichols. 


Abt for a Penalty for Non-performance of a Covenant. Mutuel Co- , 
The Dekendant covenanted to pay the Plaintiff ſo much co, 3:50, 
as would make up what the King allow'd him fo2 Wages 3 J. precedenr. 
35. per Month. IT 
Holt. One Covenants to ſerve him, the other Covenants to 
pay him ſo much fo2 his Service, this is mutual, and not upon a 
Condition pꝛecedent: One Covenant cannot be pleaded in Bar 
of another ; if he ſerves one Month, and then runs away, the 
firſt Month's Mages is due. 
Hall took Exception that there was no Venue laid where the Venue. 
King's Allowance was, which is traverſable. 
Holt Ch. J. That ſhould come on the other Side, fo? if they 
ſay the Allowance was 30 s. pou map ſay the King allow'd 4o . 
viz. apud B. If they lay the Allowance right, you have no Oc⸗ 
caſion to traverſe, if Wrong, the Venue comes on pour Side. 


pon a CUrit of Erroz direcked to the Mapoz, Recozder, and Return of 
elder Aldermen Burgi de Kirbykendal, the Return was Reponſ. A. Writ of - 
Major. B. Recordator. & C. & O. ſen. Alderman. not ſaying Burgi '* Tue 
præd. And upon Northy's Motion ft was ruled that it ould 
be amended, and that the Officer might amend the Tranſcript. 


_ CUhere the Plaintift laid his ac etiam fo2 300 l. and then Common 
wears only, that the Defendant owd him above 101. juſt to be e, 


bung him within the Rule fo2 Special Bail, the Court ozdered 3-01. becauf- 
him to take Common Bail koꝛ his Fraud. fraudulent 


Philips and Bury. 


Do bert Philips b2ought an Ejectione firmæ againſt Oz. Bury, ger n 
upon the Demiſe of William Painter, Ref#02 of Exeter- hetber hi. 
College in Oxford, fo2 the Rectozp-Houſe of the ſaid College. Seotence is 
The Defendant pleads, that the Beſſuage is the Freehold of the mate 
Rectoz and Scholars, and that he himſelf is Recto2, &c. abſq; 1 48ior. 

hoc, that the Lefſo? of the Plaintiff is Rectoz. The Plaintiff re. 
plies, that himſelf is Rectoz, and thereupon Jſlue is joined, 
And a Special Uerdit found, whereby the Juro2s ſay, that at the 
Time of the Demiſe the Place in Queſtion was Parcel of the 
Poſſeſſions of the College, and that the Biſhop of Exeter was 
Founder of the College, and appointed the Biſhop of Exeter fo2 
the Time being to be Uiſito2, and they find ſeveral Statutes of 
the College touching the Rectoz, &c. That one Comer, a Mem- 
bet of the College, was — of Incontinencp, and Ton 
Mm h tye 
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the Heuſe, who appeald to the "Siſhop of Exeter, who grants a 
Special Comm'fſion to Paſters to examine the Cale, &c. Bury 
the Refo2 proteſts, On the 16th of May, 2 W. & M. the Bi. 
ſhop gives Notice of a general Giſitation to be on the 16th of 
June next, and then came to the College and found the Dooꝛs 
of the Chapel hut againſt him, and the Po2ter refuſed to open 
them. The Biſhop makes another Uiſitation on the 24th of 
July, Bury pꝛoteſts, the Biſhop Depzives D. Bury fo2 Obſtina. 
cy, and if the Refto2y thereby became void, then pro Quer aliter 
pro Defendente. | 

This Caſe was argued at the Bar T-rmino Trin. 4 Will. & 
Mar. by Pemberron fo the Plaintiff, and Wallop fo2 the Oeken⸗ 
dant, and aftcrwards by Sir Tho. | owis pro Quer and Blincoe 
pro Defendente. . 

And now it was argued by the Judges ſeriatim ; and the Caſe 
was divided into three p2incipal Queſtions, 1. TUhether the 
Cliſito2 here had a Jurisdiction and Power to depzive the Refo2 2 
2. CUhcther he had purſued that Power? 3. Whether the Juſtice 
of the Sentence be examinable in this Court, which is the main 


Qurftion. 


Eyres Jun. and Sen. and Gregory, Juſtices, argued fo? the 


Defendant, that the Uiſito2 here is not an abſolute Judge, but 


is circumſcribed by the Statutes of the College, whereby he hath 
his Authozity, and not by the Common Law; and that his Pyo⸗ 
ceedings fn this Caſe not being warranted by the Statutes 
were abſolutely void to all Intents and Purpoſes; but their gr: 
guments and Reaſons need not here be {et down, becauſe the 
Caſe turns pzincipally upon the laſt Queſtion, as to which the 
ſaid thꝛee Juſtices held, that the Ualidity of the Sentence of the 
Ciſito2 was examinable here in this Court in a collateral Aﬀion; 


koz of a void Thing all Perſons may take Advantage, tho it be 


done by Semblance of Juſtice, and they relied upon the Authon⸗ 
ties of Dyer 209. Coveney's Caſe, 13 Co. 70. 11 Co. 99. b. in 
James Bags Caſe, Palm. 251. and Latch. 229. Dy. Sutton's 
Caſe, by which Books it appears, that a w2ongful Depzivation 
is avoidable in a collateral Azion a fortiori, a void Oepaivation, 
tho he could not have Aſſize in his own Name to recover the Pol⸗ 


ſeſſion, yet ſure he may defend his Poſſeſſion in a collateral Aion. 


5 Co. 58. Specot's Cale is ſtronger: And as to the Caſes cited 
on the other Side, which ſeem to cralt the Power of the Uiſitoz, 
they are good Law with reſpe# to ſpiritual Uiſitozs proceeding by 
ozdinary Jurisdiion; but he, that is depzived by a lay Uiſito!, 
cannot have an Appeal to be reſtozed to his Name firſt, and there⸗ 
foze his only Remedy is at Law. And the Caſes of Mandamus. 
Mod. 84. D2, Widdrington's Caſe, Sid. 71. Dan. Appleford 8 
Cale, are likewiſe good Law, fo2 the Writ of Mandamus is fully 


anſwered by Return of ſuch Sentence of a Aiſitoz, and the 


Party is left to his Appcal oꝛ other Remedy at Law. So — : 
2 | amu 
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damus to teſtoze to an Office is well anſwcred by the Judgment 
of an inferio2 Court at Common Law, but ſure the Party 
may have other Remedp; thoſe Caſes on CUrits of Manda- 
mus go upon different Reaſons, and what the Judges ſaid obiter 
were but extrajudicial Opinions, the Poſſeſſon not being then 
under Examination, but the Means to it. | 


4 Co. 29. a. Bunting's Caſe, 5 Co. Cawdrey's Cale, 7 Co. 
Kenn's Caſe, Mo. 781. Bird verſus Smith. Jones 393. Allen and 


Naſh. 2 Roll. 219. S. C. do all depend on Reaſons widely diffe- 
rent, fo2 the Perſong were depzived, & c by the High Commiſn · 


on Court by Uirtue of their general and owinary Jurtsdiction 
by the Eccleſiaſtical Law, ſaved implicitly by the Statute 7 Eliz. 
Fo the King befoze that Statute might grant ſuch an Eccleſia 
ſlical Common, as appears by Cawdrey's Caſe and Huntley's 
Caſe, but if the Power had been given by Statute, it might be 
avoided in a collateral Adion, as appears by Cawdrey's Caſe 
and Huntley's Caſe. | 

here the Eccleſiaſtical Law hath p2ovided Remedy bp Ap- 
peal, 02 otherwiſe, the Party cannot fly to an extraoꝛdinary Re: 
medy ; and tho' the Sentence of the high Commiſſioners cannot 
be repealed by Appeal, yet it may be by Commiſſion of Review, 
which, tho not of Right, yet it is preſumed the King will 
grant it. 

The Biſhop of Exeter is a tempozal Judge in this Caſe, any 
if the Defendant be expelled unjuſtly, an Action upon the Caſe 

lieth againſt the Uiſito2 as it doth againſt a Biſhop fo2 not aſſotl- 
ing. 12 Co. 76. 2 Inſt. 623. 02 againſt an Archdeacon fo? not in- 
ducting. Fitz. Nat Br. 47. H. It is true, the Founder had abſo- 
lute Power over his Land, but he could not exclude the Juriſ- 
dition of the Common Law no mote than a Yan may diſpoſe 
of his Eſtate by Mill; fo as if any Difficulty ariſe, it ſhall be de⸗ 
termined by two Friends, ſuch a Clauſe would be void to ouſt 
the Common Law of Jurisdiction. Inſt. 145. The King himſelf 


cannot do CUrong: An Appeal is a natural Remedy, otherwiſe 
Oppꝛeſſion would be ſet up fo! Law. 


Holt Ch. J. pro Quer. 
1. The Biſhop of Exeter hath Power to give Sentence of 
\ Depiivation, tho a Uiſitoz be reſtrained to viſit ex officio, moze 
than once in five Years, yet as Uiſito2 he hath a ſtanding Autho- 

rity to determine all Differences. Lit. ſet. 136. Bilhops can vi- 
ſit but once in thꝛee Pears ex officio, yet their Courts are always 
open. 


: + The Juſtice of the Sentence is not eraminable in Weſtmin- 
EI- mall. 
There are two Sozts of Cozpozations aggregate. 1. Foz 
publick Government. 2. Fo? pꝛivate Chatity. That fo? publick 
Government, as Papoz and Citizens, &c. is ſubje# to the 
Common Law, of ſuch there is neither Founder noz Uiſitoz, 


M m 2 noz 
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no2 Patron, but they ſubſiſt by Uirtue of the King's Letters Pa- 
tents; therefoze if it be not mentioncd in the Charter, how the 
Succeſſion ſhall be made, the Law ſays it ſhall be by Elcition. 
1 Roll 513, 514 But it is otherwiſe of Cozpozations fo? pꝛi⸗ 
vate Charitp, fo2 there, if there be no Pꝛoviſion fo2 the Succef: 
ſion, the Founder ſhall have the Management, &c. and not the 
Law, but the Law (ſays he ſhall be Patron and Uiſito2, fo2 the 
viſitozial Power is not introduced by foꝛeign Laws, 

CUhbere an Hoſpital fo2 the Pooz is not incozpozated, there is 
no Ciſitoz: The Cale of Sutton's Hoſpital. Depzivation by a 
Patron 02 by a Utſito2 is all one. He, whom the Founder ap: 
points, (hall have the ſome Power as the Founder himſelf: and 
thcre is no Difference ſave only in Degree between a College 
and an Hoſpital, if both incozpozated. 8 Ed. 3. fol. 69, 70. 
8 Aſſiſar. 29. & 31. that no Appeal lieth, ſoit a Droit ou a Tort. 

Tho the Uiſito2 hath no Court, no2 is he a Judge of Recozp, 
yet that is not material; if the Founder directs no Appeal, no 
Appeal lieth: Pere he Sttbjets the Refo2 and all the Scholars 


to the abſolute deſpotick Power of the Biſhop of Exeter, who 


ſhall judge of the Statutes of the Collcge, if the Uiſito2 ſhall 
not. 3 
Tf a Sentence ok Depuvation be pleaded, the Cauſe is not 


traverſable. Raſtal 1. 11 Hl. 7. 27. - Co. Ken's Caſe. It the 
 Refto2 had been a ſole Coꝛpozation, and had bzought an Aſſiſe, it 


dad becn a good Plea that the Biſhop of Exeter being Giſito;, 
&c. fo2 certain Cauſes and Crimes had depzived him, and the 
Cauſe is not traverſable, and therefoze needs not be ſet kozth; 
and, ik it be not to be ſhewn in Pleading, it needs not in a Spe 


Tlal Cerdif. 


_ The Sentence is not weaker becauſe no Appeal lieth. Jn the 
Caſes cited of the Sentence of the Þigh Commiſſion Court, no 
Appeal lieth: And as to the Diſtinction taken by Reaſon of the 
Eccleſiaſtical C onſtitution, that Conſtitution is derived from the 
Law of the Land, and ſo is the Power of a Uiſitoz, ik it be con- 
cluſibe in the one Cale, by the ſame Reaſon in the other. Cove- 


ny's Caſe, and James Bagg's Cale are all as one Caſe, the later 


being grounded upon the Erroz in the fozmer. Jt was held that 


no Appeal lay to the Archbiſhop ; Ex hoc ſequitur (ſaith the Re- 


potter) that he may have an Aſſiſe : But J lay, non ſequitur, and 
the Caſes there cited do not warrant the Diſtinction. The Dpt- 
nion may be juſtly ſuſpected in a Caſe, where an Aſſiſe lieth not, 
fo2 the Head of a Body aggregate not ſolely ſeiſed cannot main. 
tain an Alliſe, he hath no Property of any Thing till dividend 
made, and then tis O2. Bury's and not the Retozs. 

Jn Appletord's Caſe, the Lo2zd Hale ſaid he could not have 
Aſſiſe, and did difatlow of the Opinions in Coveney's Caſe and 
James Bag's Cale. Mo is there any Difference at all between 
this Cale and the Cale of a Mandamus. In W 7 

2 | cre 
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(wherein J was ok Counſel fo2 him) it was laid pro crimine 


enormi, and held not neceſſary to ſhew the Cauſe, becauſe not exa- 
minable. | 


] thought the Law had been ſettled, how ſhall we know when 
any Ocpuvation is valid, if the Founder truſted the Uiſitoz, why 
ſhould we ſuſpect him. A Recovery by Default is a good Plea 
againſt the Jſue in Call, till it be falſify by him. Here in my 


Opinion the Oofioz's Contumacy was a good Cauſe of Depziva- 
tion, Ignorantia juris non excuſat. 


Poke. 

4 And he concluded fo? the Plaintiff, but the other thzee Judges 
being of the contrary Opinion, Judgment was given foz the 
Defendant. h 


This Judgment was afterwards reverſcd by (Writ of Ctroz in 
the Houſe of Lo2ds. 


Rex & Regina verſus Goodwyn & al fur Informa- 
tion. 


Ps a Trial at Bar, it appeared that the Town of Orford 
| is an antient Town in the County of Suffolk, That 
Qucen Elizabeth granted them a Charter by the Name of Mapoz 

and Commonalty of Orford, and conſtituted one Bayoz, eight 
Poztmen, twelve capital Burgeſſes, and that the twelve capital 
Bur geſſes pcarly on Munday befoze Michaelmas, chuſe two of the 
Poztmen, and the Burgeſſes Name one of the Two to be Mayo?, 

and he to take the Dath of Papo on the Monday following. 
When any Poztman dies oz removes, others to be choſen out of 


the capital Burgeſſes by the Mapoꝛ and Poꝛtmen, and when any 


of the capital Burges die, others to be choſen by the Burgeſſes : 
The Infomation ſets foxth, that Richard Goodwyn Mapo?, 
Wilham Goodwyn and Thomas Palmer Poztmen, 13 April, 
5 Will. & Mar. malitioufly and ſeditioufiy int ending to ſubvert 

the Conſtitution, &c. did without due Notice to the Burgeſſes 
elet Glenham, Bence, and Hook, Fozeigners, to be capital Bur- 
geffes in the Room of thre capital Burgefſes deceaſed, and the 
24th of May did amove Parker and Haſtings Poztmen Without 
Cauſe, and ſwoze Hook and Sanders in their Places. 

Haſtings Evidence pꝛoves, that the uſual Time of the Eleaton 
of Poztmen and capital Bur geſſes is at the Time of Election of 
Yapo?, and, if done at any other Time, there uſed to be thee 02 
four Days Notice. 

That the Yayo? the 12th of April, 92. told the Witneſs that 
it was Time enough, and next Boming the BYayo2 and he rode 
_ but of Town together, and the Bapo? ſatd he was to goto 

bhere to lie all Night, but they parted, and in the Afternoon, 


when 


He, that receives a Charity with a Yoke, muſt undergo the 


— . — —— 
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when the Witneſs returned, he found the Dekendants had cal. 
led a Court, and there without Notice pꝛoceeded to chuſe co. 
pital Burgeſſes, the two Haſtings did pꝛoteſt. Note, The 
Keaſons given fo2 amoving Parker and Haſtings were, fo? that 
Parker was non-reſident, and Haſtings being one of the Clavers 
had refuſed to let the Bayo? ſce the Charter, but had taken it a⸗ 
way out of the Cheſt. 

Northy pro Defendente. In Glide's Caſe of Exeter, it was 
reſolved that an Alderman, &c. of a Cozpozation, who is non- 
reſident, may be removed without Notice, fo2 he having with. 
dzawn himſelf is the Dccaſion Notice cannot be given, to which 
Eyres Sen. J. aſſented. | 
Serjeant Wright ad idem. It Electo2s be pꝛeſent to make a 
Majoꝛity, they cannot make void an Eleckion by their Pzoteft, 
and it appears the two Haſtings were pꝛeſent. 

Evidence was given, that Haſtings, one of the Clavers, refy: 
ſed to let Goodwyn the Mapoꝛ ſee the Charter, ſaying, there 
was ſomething in it, which was not fit fo2 every one to ſee. 

Eyres Sen. J. They could not chuſe Out-letters, fo2 by 
Charter they muſt chuſe of the Jnhabitants, but if the Uſage of 
Place hath been to chuſe Out-ſctterg ſince the Charter (tho 
Urong) yet it takes of the Conſpiracy charged by the Tnfoz- 

The Town- Clerk, Pꝛ. Porter, attends with the Books, but 
inſiſts to have his Charges. Eyres Sen. J. Pou are a publick 
Dfficer of the Town, and ought to have given Sight of the 
Books, and he commanded him to pzoduce the Books, without 
giving any Ower fo2 his Charges) The Bayo2 might command 
the Charter, fo2 tis his Direction. Quzre quid inde venit. 


Rex & Regina verſus Joleph Hornby, upon 4 
Writ of Error in the Exchequer-Chamber, (there 
being likewiſe three other Writs of Error againſt 
Hir Jer. Snow, Robert Williamſon, aud Thomas 
* ſeverally upon the ſame Queſtion in them 
all) — 


Ornby in Hillary-Term, 1 Will. & Mar. exhibited before 

the Barons of the Exchequer Letters Patents of King 
Charles the Second, dated 30 April Anno Regni ſui 29. where- 
by he grants an yearly Rent o2 Sum of 13521. 178. 10 d. to 
him, his Heirs and Afſigns to? ever, iſſuable out of the Revenue 
of Erciſe; and Hornby p2ay'd that the ſame Letters Patents 


might be inrolled, and ſo they were. 
2 The 
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The Letters Zatents tecite, that many Perlons (uf: red fo2 

Tant of that Moncp, which the King had taken out of the Gold- 
ſmith's Hands, &c. and the King grants this Rent in Truſt 
fo2 M2. Hornby's Crevito2s pꝛopoꝛztionably, and after they were 
ſatisficd, then fo2 Mz. Hornby, with a Clauſe that the Patrnt 
ſhould be taken favourably ko: Mꝛ. Hornby, and favourable Non 
Obſtante's, That Hornbe, by Occd inrolled 33 Car. 2. rcleaſed 
Part of his Kent. 

Avers that there was ſufficient of the ſaid Revenue (over and 
above what was charged fo2 the Queen and Duke of York) and 
that he hath received only ioc! which was the Conſideration 
of the ſaid Releaſe. 

The Petitioners obtained Judgment in Hillary- Term, 3 Will. 

& Mar. fn the Exchequer, that the Sums and Arrears (ould be 
paid, &c. out of the Revenue of Exciſe, &cc. 
And now it was argued in the Erchequer · Chamber by Eyres 

Sen. and Jun. Juſtices of the King's Bench (in ticir Turns) 

that the Judgment ſhould be affirmed. 

There are two great Points in this Cale, 

1. (Uhether a Petition in the Erchequer be a p2opcr Remedy. 

As to the Firſt, the King is not a bate Truſtee of the Re- 
venue of the Crown, but is an abſolute ]Nopzictoz, and map 
Gant 02 Charge the (ame as well as any Subjet; it is true, he 
cannot ſubjet his Realms oz Crown, oz grant any Part of his 
Stile Ropal, but hath abſolute Power over his Revenue. elſe 
Ads of Reſumption would have been needleſs, and the Rules 
given in our Books fo2 Conſtrudion of the King's Gzants im- 
pertinent. 

The Kings of England have executed this Power in all Ages. 

Inter Memoranda Scaccarii. pag. 10, 101. the King grant- 
5 to his Son the Countp⸗Palatine of Cheſter, and ſeveral 

ano2s. 

Pag. 28. is ũ Gant of the Shcriffalty of Weſtmoreland in 
Fee, which continueth to this Day. Pag. 26. The Mano? and 
Caſtle of Deviſes granted 21 Ed. 3. 47. b. Edw. 2. grant. 
ed an Annuity out of the Uill of _ "4d. 3- Anno Regni 
ſui 1. granted the Plage of Wine to the City of London. 
3 Bulſtr. 1. and Mo. 832. Sir Thomas Walter verſus Hanger. 
(Note, By theſe Books the Gzant was quod de vinis Civium 
nulla priſa fiat, ſed perpetuo ſint inde quieti.) and allow d to be a 
good Gzant. 

Ri. 2. Anno Regni ſui 13. granted to the Duke of York 
1000 l. per Annum, 

7 H. 6. The King granted to John Merbury Eſq; a Rent of 


foty Marks out of the Pꝛoſits of the County of Gloceſter during 
wg Life. Cotton's Records 588. 17. 


H.8, 
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Quere, 


H. 8. granted to Sir Thomas Wroth an Annuity of 20 1. per 
Annum. Plowd. 452. Wroth's Cale. Dyer 92. 2 Cro. 78. York 
verſus Twine. 4 Inſt. 283, A Gant of the Jfle of Man unacum 
patronatu Epiſcopatus to Sit John Stanley and his Heirs. gy 
Tenures of the King aroſe by Gzant oziginally. The King may 


grant that, which is not in eſſe. 2 Roll. 198. 6 Hf. 5. f. 


19 H. 6. 22. 
” There babe been five Objetions made on the other Side. 
1. This is a Charge upon an Inheritance created by Act of 
Parliament. : 
2. The King takes this Revenue as a Purchaſoꝛ, and in Lieu 


of that, which was not grantable over. 


3. That there is a Clauſe in the Gzant, which by Implication 


| reſtrains the King from granting it over. 


4. That a Rent cannot iſſue out of an incozpozeal Inheri⸗ 


tance, 


5. The King is deceived in his G2ant. 
As to the Firſt, The Cuſtoms both Magna and Parva were 


granted by Parliament. 2 Inſt. 52. Vaugh. 161, 162. Inter Me- 


moranda Scaccarii. 20 Ed. 1. the Gtant to the Duke of York 
&c. wag out of the Cuſtoms. G2eat Part of the Abbey-Landg 
came to the Crown by ſeveral Statutes; and tho' there be a 
Clauſe in Stat. 27 H. 8. that the King might do his Plealſure 
with the leſſer Monaſteries, pet that Clauſe is void, fo2 the Law 
implies as much, and therefoze the King hath as much Power 
by the other Statute 31. without ſuch Clauſe. The Caſe in 
Plowd. 235. is upon another Reaſon, where Land deſcends upon 
the King in Tail in his natural Capacity. 

The P2ofits of the Court of Wards might be granted oz 
charged o2 diſcharged, which is all one. 19 H. 6. 62. 2 Roll. 198. 
but if TUardſhips are not grantable, non ſequitur that this which 
comes in Lieu of it ſhould not be ſo. Pur vepance is a perſonal 
Pꝛivilege. 1 
Jf Tenant by Homage-Anceſtrel exchange his Lands, they 
are not now held by Homage-Anceſtrel, fo2 the Tenure is an inci- 
dent inſeparable, and not transferable. Inſt. 99. a. 

3. TheClauſe in the Af doth not impozt any Power to grant 
fo2 thzee Pears, but an Authozity to the Treaſurer to treat, con- 
tract and agree. There is a ſtronger Jmplication to reſtrain the 
King from granting the Abbeys, which came by the Stat. 31 H. 8. 


_ (becauſe there is no ſuch Clauſe as in 27 H. 8.) than there can 


be in this Caſe. 
4. The King hath equal Power upon an incozpozeal Jnheri- 
tance as upon Land Sir H. Conſtable's Caſe. 


Caſe de Swans. Davies 57. what he may grant he may charge. 
9 H. 6. 12. Bro. Patents 7. Quinzims 5. but this is not pꝛoperly 
a Rent, but an yearly Sum in Nature of a Rent. Fitz. Nat. Br. 
152, K. Dy. 92. 


I 3X 5. Jf 
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5. Tf the G2ant be capable of a double Conſtruction, tis foꝛ the 
| [onour of the Ring that it ſhould be made good. 10 Co. 76. b. 
| 11 Co. 11. {ere it cannot be an Annuity to charge the Perſon 

as it would be in the Caſe of a common Perſon. Hob. 148. 
but it muſt be a yearly Sum to charge the Revenue. 

The meſt material Dbjection 1s the not Averment of the De- 
livery up of the Talleps, but that is not the Conſideration, but 
the Boney received by the ſtated Account. 10 Co. 67. Plowd. 

5 5. Bro. Patent 4. 

2. Here the Remedy is pꝛoper, fo2 which Nevil and Wroth's 
Cale in the Commentaries, and Plowdens Nota thereupon are very 
ſtrong Authoaitics, the Letters Patents are equal to a Liberate: 
Ik the Officer had paid it upon Utew of the Letters Patents, it 
had been allow d him on his Account. Fitz. Nat. Br. 52.K. 9 Hl. 
6. 13. And when the Dffcer rekuleth, the Barons map well com- 
pel him to pay the King's Revenue accozding to his Command 
by the Letters Patents. The Authozity of the great Seal need 
not be infoꝛced by the Pꝛivy Seal. So they concluded againſt 
the King, and lo did all the other Juſtices in their ſeveral Argu- 
guments, as J was info2med, except Treby Ch. J. of the Com- 
mon Pleas ; and afterward Sir J. Somers, Low Keeper, argued 


fo2 the King, and gave Judgment accozdingly: Quære upon 
which Point, &c. = 


Rex & Regina verſus Carol" Knowles. uten 


510, &c. 


T HE Defendant was indicted at the Old Baily fo2 the Mur⸗ +=, + 
ther of one Lawſon, and this Jndictment being removed 4 contrary 
into this Court by Habeas Corpus; he pleaded a Miſnoſmer, viz. to an Order 
that he is the ſame Perſon mentioned and intended in the Indick⸗ 8 8 
ment, but ought not to be tryd thereupon, fo2 that King Charles : 
the Firſt, Anno Regni ſui 2. by his Letters Patents created 

_ William Uifcount Wallingford to be Earl of Banbury, to him 
and his Heirs Bales, and from him the Honour deſcended to 
Edward his Son, and from him to Nicholas his B2other, and 
from him to the laid Charles his Son, and pꝛays Judgment. 

The Attomey-General replies, that the Defendant by the 
Name of Charles, Earl of Banbury, did Petition the Houſe of 
Lo2ds to be tryd by his Peers, whereupon Conſideratum & ordi- 
natum fuit ſecundum legem & conſuetudin' Parliamenti, that he 


had no right to the ſaid Earldom, and his Petition was diſmiſſed. 
Charles Knowles demurs. 


This Cale was argued by the Attozney and Solicito2-General 
fo2 the King, and by Levinz and Pemberton fo? the Pꝛiſoner. Jt 
was urged fo2 the King, that the Defendant is concluded by the 
Judgment of the Houſe of Lops, fo2 they have an oziginal Ju- 

Nn rigdifion 
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risdi#ion to try the Right of Pecrage, and their Judgment is 
concluſive, they are Judges of their own Yethods, that there 
is ſuch a Judgment, and that in courſe cf Parliament is confer. 
ſed by the Demurrer; ſuch Petitions have been ſometimes to the 
King, and ſometimes (always in Caſe of Trials) to the Hauſe 
of Lo2ds, as in Low Pembrook's Caſe, 1677. Lo2d Stamford's 
Caſe, 1685. the Low Mohun's lately was ſo; in the Loꝛd Pref. 
con's Caſe the Lo2d3 adjudged the Letters Patents to be void. 
Wore the Defendant gave the Lows a Jurisditton, if none be. 

Exception was likewiſe taken to the Pleading, fo2 he ſapg 
hoc paratus eſt verificare, without ſaping per Record', whereag 
this muſt be tried by Recoꝛd, fo2 if the Creation were by Patent 
it muſt be certify'd under the Gzeat Seal. Fitz. Nat. Br. 165. E. 


247. 4 Inſt. 126. 


2. That tt is not pleaded, that he is unus parium hujus Regni 
Angliz, no2 averr'd that Banbury is in England. {> 

But it was anſwered by Levinz and Pemberton, and after. 
wards adjudged by the whole Court (the Juſtices giving their 
Opinions ſeriatim) that the Plea was good, and that the Indi. 
ment ſhould abate. Holt Ch. J. argued to the Effect following: 
Pere are two Queſtions in the Caſe, 1. Whether the Plea in 
Abatement be good. 2. CUhether it be well anſwered and a: 

1. The Plea is good, fo2 here are Letters Patents ſet fozth, 


and a plain Deſcent derived; and as to the Crceptions,' it ap. 


peareth ſufficiently that he is an Engliſh Earl, being created by 
Letters Patents under the G2zeat Seal. 

An Earldom antiently conſiſted of thꝛee Things. 1. Dignity. 
2. Office. 3. Revenue oz Poſſeſſions. Befoze the Time of Ed- 
ward the Third, there were but two Titles of Honour, Earl 
and Baron, Barons were moſt antiently by Tenure, then after: 
wards by TUrit, and after 11 R. 2. by Letters Patents. Maud 
the Empzels created Milo of Gloceſter Earl of Hereford H. 2. 
created Aubrey de Vere Earl of Oxon. Seld. 356. 2. As to 
the Office of an Earl, Britton, lib. r. cap. 8. Comites non a 
Comitatu ſed a Comitando Regem. 9 Co. 48, 49. in the Earl of 
Salop's Caſe. 7 Co. 33. Nevil's Caſe, it may be entailcd, and 
therefoze as an Dffice foꝛfeitable fo2 Treaſon befoze the Statute 
of H. 8. . 3. Large Poſſeſions were anttently given to an 
Earl, afterwards but 20 l. per Annum, called Penſion-Yoney, 
yet the Heir ſhould pap 100 1. Relief, fo2 he died ſetied de inte- 
gro Comitatu. 6 E. 3. Earl of Suffolk's Cafe, but nom tis given 
only ut honorificentius dignitatem ſuſtentet, therefoze not ſuch 


* Relief, and now that Part is quite loft. 


The Earldom is not confined to the Place, but what is under 
the Gzeat Seal muſt relate to England; if the King . the 
22— Con⸗ 
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Conqueſt of Ireland, had made one Earl of a I; lace in Ireland, (ure 
he was an Engliſh Peer. and then the Conqueſt of Ireland could 
not alter the Law and dfveſt him of his Peerage : Foreign Jn: 
tendments are not to be regarded (eſpecially in Bars, as 
Ey res J. (aid, where Certainty to a common Intent in general 
ſufficeth. Inſt. 303) 

The King cannot make an Earl of Ireland by the G2cat Seal 
of England, without ſpecial Wods, foꝛ it is a ſpecial Pzeroga- 
tive in him, and the G2zeat Seal reacheth thither becauſe of the 
Suboꝛdination: An Act of Parliament in England generally doth 
not extend to Ireland without ſpecial Tos, and ſo of Letters 
Patents. Seld. fol. 696. At the Time of Magna Charta therc 
was an Engliſh Earl of Albemarle, which is in Normandy). 
39 E. 3. 35. the Earl of Angus ſate in our Parliament. 6 E. 4. 
cap. 13. (in the Tower) Earl Rivers, J do not know that there 
is any ſuch Place; if the Place be not material, and no expreſs 
Mods quoad Ireland, then he is a Peer of England, and tis 
ſatd here that he is ſo, which is ſufficient without any other a. 

As to 6 Co. 53. There a Peer was called by TUrit, it was 
not thought at that Time to be Part of his Name, but where 
created by Letters Patents, it was, 36 H. 6. 13. Peers eldeſt 
Sons are called Loꝛds there; the Dignity is now become his 
Name. Here, in Cale of Miſnoſmer he doth not claim Pꝛivi⸗ 
lege of his Peerage, but tn Abatement of the Jndictment, becauſe 
Part of his Name. 

As to the Objecklon, that there ought to be a Writ to certify, &c. 
the Caſe in 35 H. 6. is good Law: A Yan cannot pꝛeſcribe that 
he and his Anceſtozs were Barons of Parliament, but muſt ſup- 
pozt it by Reco, accoꝛding to the Reaſon of the Caſes. 9 Co. 
31. TUhere a Man is a Baron and cannot ſhew the Commence- 
ment of his Honour (as many of the Barons and one Carl) 
he muſt ſet fo2th that Come one of his Anceſtozs 02 himſelf 
ſate in Parliament, and muſt have a Trit to certify, ſo where 
he claims Deodand Felons Goods, &c. And Loꝛd Coke ſaith, 
that he muſt pꝛoduce a TUrit that he o2 his Anceſtoꝛs were called 
to Parliament, the TUrit is only as a CUrit of Puvilege, ik a 
Matter of Fact be mir'd with the Recow, the Fat muſt be tra- 
berſed, as if a Servant of an Officer in Chancery be impleaded 
in this Court, and plead that his Baſter is Curſitoz, &c. and 
pꝛoduce the Crit, you cannot deny the Maſter's Puvilege, but 
you may deny that he is his Servant, fo2 that is a Batter of 
Fact, and the Court that ſends it knows no moze of Matter of 
Fact, than that to which tis ſent ; if no Crit be bꝛought, he may 
plead Nul tiel Record (tho tis not ſo expeditious a May) which 
he cannot do if there be a TUrit, but no Patent is pleaded in 
any of the Caſes cited, fo2 that is a (ſufficient Recow of 


itſelf, 
Nn 2 There 


_ 
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There can be no ſuch ie here as Earl oz not Earl, one 
cannot denn the Creation where Letters Patents appear under 
the Gzeat Scal, no2 can one plead Non conceſſit, as in Caſe ok 


Lands. 


2. The Carl of Banbury is not eſtopped by the Ozder of the 
Deuſe of L.02DS. 


1. This is not a Judgment per Curiam Parliament 
2. Tf it were tis an ozginal Caſe, whereof they have no 
Conuſance. 
z. Of the Right to the Earldom no Plea was depending. 
4 No J udgment was given to debar him. 


Tf J pꝛove any one ok thele it is cufficient. 
Su _— The Parliament hath a judicial Power (beſides their Legiſla- 
lo tive) cxecuted and adminiſtred by the Lozds, pet tis legally and 
virtually the Judgment of the King, if not of the Commons 
aiſo ; ſometimes the Judgment is entred coram Rege & ejus Con- 
cilio ad Par, Ryley 4. 1. 145. 1. 3. 65. and 266. ſometimes 
coram ipſo Domino Rege in Parl', The Writs of Erroz (ap, 
coram nobis ad preſens Parl', that we may p2oceed by the Advice 
of the Lozds Spiritual and Tempozal ; and the Judgment is en- 
tred per Curiam Parliamenti, but here the King ſeems to be er: 
Tow Fae: cluded. Journals are no Recows of Parliament. Hob. 110. 
cold Ne. fo; When made up, the Recozd mu be per Dominum Regem 02 
Curiam Parliamenti, if the Kings Authozxty be neither cxpacſſed 
no2 implied, tis excluded. Fleta, cap. 17. Nemo poteſt judicare 
in temporalibus niſi ſolus Rex vel ſub eo clamans, their Style 
ſhews in what Capacity they act, when we give Judgment, tis 
not per Juſt", that would be void, but per Cur Domini Regis, and 
fo of the Lows. 5 
Parliament, 2. Tis an oziginal Caſe whereof the Parliament could not 
the dernier have Canuſance, foz they are the dernier Reſozt ; and this ozigt- 
nor the pri. nal Cafe is mix d with Matters of Fact, which are below their 
mier. Enquityp, as it appears by the common Cale of a Crit of Erro; 
if there be Erroꝛ in Fact in C. B. that is triable here upon an Jf- 
fue after the TUrit of Erro2; but if there be Erro in Fat in this 
Court, the Uirit of Ertoz licth coram nobis fo2 Neceſſity, and 
not in Parliament, fo2 the Reaſon afozeſaid. Again, if the Par⸗ 
liament ſhould have Conuſance ozxginally, the Party would be 
concluded at firſt Hearing againft the Reaſon of the Common 
Law, and could neither have Appeal, no2 Review, no2 Attaint. 
No goirg in- TUithin theſe four Peers laſt paſt, there was a notable Cale 
Ae between the Earl of Maxfield and Starkey, in an Action of Scan. 
Stun. dalum Magnatum, there was Judgment in the Exchequer againſt 


the _ "whereupon be brought a Tirit of Erroz in _ 
ment; 
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ment; at at it was ſtarted, that there had been no Writ of 
Etroꝛ in the Exchequer: Chamber and the Queſtton was, whe- 
ther the Exchequer Chamber, being a new Jurisdiction, ſhould in 
terpoſc? and it was recſolv:d, that the Caſe came too ſoon fo: 
the Parliament, and the (Urit of Erro was quaſh d. 
The Eatidom of Banbury is under the G2eat Seal, and di 
rected as to the Diſcent by the Rules of the Common Law, and 
if obſtruted, the Remedy is at Law. 
The Kemedy fo? a Peer is by Petition to the King, which is 
a Petition of Right, and the King ought to cndozſe ſoir droit 
fait, and ſend it into Chancery, there a Commiſſon iſſues, when 
that is found and returned, the Atto2ney-General muſt traverſe 
02 confeſs it, if traverſed, it muſt be ſent hither to be tryd. 
_— Prar. 72, 73. General Rule. 22 Ed. 3. 5. Jervis Clifford. 
E 3 5+ ns 
; 1005 Delaware petition'd the Qucen, ſhe refert'd it to the 
Loꝛds, they repozted, but not determin d; the ozdinary CUay is 
to the Chancery, but it was the Queen's Pleaſure to ſend it to 
the Lo2ds, never oziginally begun in Parliament. 
Low Willoughby's is a like Caſe, the eldeſt Pzecedent on the Excepe Mar- 
other Side is but in 1628. if it were in Point it doth not make {*5 07 heir 
up Lex & conſuetudo Parliamenti. 8 
But the Loꝛd Montjoy's Caſe is nothing to this Purpoſe, 
that Matter of Pꝛecedency and neceſſary to be determin d befoze 
he could ſit; the Lows reſolved the Clauſe of Pꝛecedencp in the 
Patent to be void; the Inheritance ok the Dignity was not at 
all in Queſtion. 
Lozd Preſton's Caſe was the ſame as if he had p2oduced a Pa- 
tent under Seal of the French King, alſo they did not reſolve 
that as a Court of Judicature. 
The Low Stamford's Petition was only a Requeſt to the 
Lozds to interpoſe on his Bchalf that he might be try'd, 
That, which is below a Jurisdiction, is as much out of it ag What is be- 


that which is above it. = * 
e cannot hold Plea oziginally in a real Aion, noz of a Crit ou of it, as 
ok falſe Judgment befoze the Common Pleas. what is above 


it. 


3. There was no Plea depending of the Earldom of Banbury, 
fo2 the Petition ſuppoleth him in Poſſeſſion, he did not put his 
Earldom in Queſtion, tis ſtrange they ſhould have Power to No Power to 
give Judgment againſt a Yan, and not fo2 him, that one ſhould — — 
loſe, and not that he ſhould recover. In Treſpaſs in a Houſe, if . Man, ex- 
the Plaintiff hath no Title to the Houle, we cannot give Judg- * * 2 alſo for 
ment to dilpoſlels him of the Houſe. 

4. Here tis ſaid Ordinatum & Conſideratum, that he hath no 
Title, but no Judgment that he be excluded from having oz en- 
joping. In the Caſe of a Quo Warranto, Judgment that the 
Party had no duch Pavilege e nothing —_— the 

0208 


Te ermino Sande Trinitatis 


2 


Lex & Con- 
ſuctudo Par- 
hamenti 1s 

Lex Terrz. 


Conuzance 

of the Prin- 
cipal is alſo 
of the Inci- 

dent. 


—— — — ————oo——_ 


Toꝛds Quod amoveatur, tis but Opinion. 2 Ceo. 284. Levet 
and Hall. 

Tis not a pꝛoper Judgment in a Court of Law, that the Pe⸗ 
titioner be diſmiſſed, indeed tis urged to be ſecundum legem & 
conſuetudinem Parliamenti, but J know no Meaning of it, un⸗ 
leſs it be to fright the Court, fo2 Lex & conſuetudo Parliamenti 
eſt Lex Terræ. 

In Cale even concerning Privilege, where the King's Court 
hath Conuſance of the pancipal Matter, they ſhall have Conu⸗ 


ſance of an incident. Dyer, fol. 60. Trewyniard's Caſe. 


Jn Caſe of a Wirit of Erroz in Parliament, where a Term 
intervenes between the Pꝛozogation and the Meeting, tis no Su- 
perſedeas. A Commitment by Parliament determines by P20. 


 2ogation. and in theſe Caſes we give Judgment acco2dingly ; 


ſhew me where any Title of Inheritance is tryd per legem & 


con ſuetudinem Parliamenti. A Cuſtom muſt be ſuppozted by ma- 


ny Pꝛecedents, here is none, if this be Lex Terræ, it muſt be by 
Act of Parliament oz Cuſtom, but neither appears: Muſt we 


comply oꝛ ſubmit to it, if without Turisdition, becauſe it is the 


Four Sure- 
tics Bail for 
Felony. 


A Soldier 
committed 
by the Gene» 
ral, bail'd. 


greareſt Court? no; therefoze void. Arcanum imperii is good 
in Politicks, not in Law, Ubi jus vagum & incognitum ibi mi- 


ſera eſt Servitus. Peers are in a hard Caſe, if their Jnheritan- 


ces are to be tryd per arcana Imperii. 38 E. 3. 14. The Judges 
would not obep the Command of the Parliament, where out of 
their Jurisdiktion. 13 E. 3. Tit. Voucher 119. 15 E. 3. fol. 1 & 2. 
te pozted in libro in Oxon. 


De concluded that the Indictment be abated. 


Shower moved that my Loꝛd Banbury” g Recognizance be dif- 
charged, but the Court anſwered there was another Indictment 
againſt him by his right Name, ſo that he muſt find Sureties, 
02 be committed; in Caſe of Felony by the Courſe of the Court, 
there muſt be four Sureties, tho in Pisdemeanoꝛ two may ſerve. 


He was bailed. 
Acman's Caſe. 


E (being a Soldier) was committed to the Guard fo? gi- 

ving the General ſawcy Language, and now the Court 

bailed him upon a Habeas Corpus, and they inclined to have dil- 
charged him, ik it had been moved. 
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Rex (i Regina werſus The Maſter, Fellows, and 
Scholars of St. John's College in Cambridge, upon 


a Mandamus. 


TT be ͤ UUrit ſets fozth the Act of Parliament fo2 abjogating Mondamu: 
the Daths of Allegiance and Supzemacy, and appointing Progr 
other Daths, that ſuch Fellows of Colleges, who ſhould refuſe 02 College for 
neglect to take the new Daths befoze the firſt Day of Auguſt, not coking 
1689. ſhould be ſuſpendcd fo2 ſix Months, and afterwards upon de Ode, 
Refuſal, & c. fo? other ſir Months their Place to be void: That 
twenty Fellows of this College refuſed, &c. whereby their la- Peremptory 
ces became void, yet the Waiter and Fellows permitted them to 44%, be. 
remain in the College, and to enjop the P2ofits of their Feilow⸗ cauſe not 
ſhips (ſicut informamur) and commands to diſcharge erpel and Pries. 
amove them from their Places and Fellowſhips. - | 
They Return the Statute of Magna Charta, 25 E. 3. that Return Mag. 
none ſhould be put out of thcir Freehold, Niſi per legale judicium Charta. 
parium ſuorum vel per legem terrz, that theſe twenty Perſons 
befo2e the (aid firſt of Auguſt were eleted and admitted, and took 
the Daths, &c. and were never fozejudged of their Fellowſhips, 
&c. & non conſtat nobis that they had not taken the new Oaths, 
&c. & non habemus legal. juriſdictionem ad audiend. & terminand. 
offenſ. præd. That the College was founded by Margaret, Coun- 
teſs of Richmond and Derby, who appointed the Biſhop of Ely 
to be Uiſito2 thereof, who hath Power by their Statutes to 
puniſh atrocia & enormia Crimina, and that if any Feilow were 
convicted befoze the Baſter and the greater Part of the eight ſe⸗ 
nio2 Fellows of certain Crimes, as Adultery, &c. then to be 
expelled, and that none of theſe Fellows were (o convited, & ea 
de cauſa amovere non poſſumus. 5 
In Michaelmas-Term, 1693. Pemberton moved to quaſh the 
Crit befoze the Return, becauſe it was peremptozp in its Na- 
ture, wanting the Wows vel cauſam nobis fignifices, and the 
Writ was read, but the Court (aid they would take no Conu- 
ſance of it befoze the Return. I 0 
Afterwards, when the TUrit was returned, it was objeed by No Seal, &c. 
Trevor Attomep, that there was no Mame, Subſcription, oz he Rer. 
_— Scal, and therefoze no Body can be pzoſecuted fo2 it, ff 
Sir William Williams. In the Caſe of the Quo Warranto 
againſt Cheſter. we let a Seal to the Return, but the Court up- 
on Inquiry upon Botion would not allow it. 
Holt Ch. J. The Seal is not neceſſary to a Recozd (Return) 
in Bag's Caſe the Yayo? did ſubſcribe, tis direted to Dꝛ. Gower 


by 


——— 
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by Name: The Sheriff befo2e the Statute of Carliſle did not 
Bur one let his Name, well not hear any one ſay it is not O2. Gower g. 
een Mi Afterwards he laid, this Cauſe being in the Paper, they would 
Dy. hear but one Council of a Side the ſame Day. 

This Caſe was argued on ſeveral Daps by Trevor Attomep, 
Scrjcant Thompſon and Sir William Williams koz the King 
5 this was a good and p2oper Crit, and the Return ink 

cient. 

r. There is a ſufficient Obligation upon the Fellows to take, 
and the Maſter to tender the Oaths, which per Stat. 7 Jac. 
ought to be taken in the open Dall. 

2. Ik the Oaths arc not taken accozdinglp, their Places are 
votd. 

3. (Uithout Notice, at their Peril. 

4. Maſter and Fellows cannot be ignozant, fo2 the Oaths are 
to be taken bekoꝛe them: hence it follows, 

r. That if the Fellows do not take their Oaths, tis an Ol. 
fence in the Maſter to permit them to continue there, &c. fo? tig 
an Affront to the Government ; a Contempt of the Law, &c. 

2. The TUrit of Mandamus 18 a p2oper Remedy to remove 
them, fo2 this Court hath an oziginal Jurisdicion and Authozity 
to enfoꝛce the Execution of the Laws, and fo2 the Preſervation 
of the Government, and hath an extrajudicial Authozity in all 
Caſcs of Yilgovernment. In the Caſe of a common Nulance 
(pꝛivate ſay ſome) this Court may command it to be removed, 
and there cannot be a greater Nulance to the Government than 
here. 

'Tis ſettled that a Mandamus will lic to a College, unleſs it 
appears that the Matter pꝛoperly falls under the Jurtsdiction of 
the Aiſitoꝛ. In the Caſes of Reſtitution one cannot be reſtozed 
without putting out another, intus exiſtens prohibet alienum, 
and he that is ſo put out hath no Wrong, fo he is not con: 
cluded. 

Mandamus, As to the Fozm of the Utit, tho' it wants the Mods vel 
_ _ cauſam nobis ſignifices, pet it is not a peremptozy Mandamus, 
tor. *tig ſaid ſicut informamur, and requires a Return, Pꝛecedents 
are many of this kind (whereof he gave a Note in TUriting to 

the Court.) 

as to the Stat. 25 E. 3. a ſubſequent Statute-Law is another 
Magna Charta, and if they have not taken the Daths, the Law 
hath fozejudg'd them; and it not being returned that they have 
taken them, it muſt be intended they have not. | 

The Atrocia & enormia Crimina there ſpecifyd do poperly 
fall within the Jurisdiction of the Clifitoz, and he is limited by 
the Statutes of the College, and hath no Power in this Caſe of 
a new Statute, they are to take J2otice of Acts of Parliament, 
as the Aiſitoꝛ is of local Statutes. © 
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To which it was anſwered by Sir Tho. Powis: Sir Barth. 


Shower and M2. Northy, in their ſeveral Arguments fo2 the Col⸗ 
lege. 1. That the TUrit was illegal. 2. That the Matter rc- 
turned, 02 (ome Part thereof, was a ſufficient Ercuſe. 

1. That Caſe which hath no Bꝛother may be ſuſpected to be il 
legitimate, Writs of Mandamus are remedial in Aid of the TWicak 


againſt the Strong, where no Aſſiſe lieth, as in Caſe of Alder 


men, Attozneps, &c. Sid. 94. Hurſts Caſe 107. Townſend's 
Caſe 443. Sabine's Caſe. As to Riley, fol. 601. it is not a- 
kin, per Regem & Concilium ſhcws it was a parliamentary 
CUrit, tis ſi per Inquiſitionem conſtaret, no Return in Riley of 
any of thoſe old TUrits. Here the CUrit is vindicive and ma- 
lignant. 

The Law is tender ok Frecholds, Nullus liber homo, &c. ig 
in Favour of bad Titles, if a Tenant's Leaſe expire, no Manda- 
mus lleth, there muſt be Ejedment; the Fellows cannot plcad 
here, no2 have the Perſons, to whom the Trit is direted, any 
Oppoztunity to inquire, &c. but the TUrit is poſitive, that they 
have not taken the Daths. 


Fitz. Nat. Br. 234. The Writ de Leproſo amovendo is quia ac- 


cepimus, &c. diligenter videri & examinari taciatis, this ſhould 


have been a Mandamus to put the Act in Execution like the 


CUrit de procedendo ad judicium, here tis like a Mandamus to 


give Judgment fo2 the Plaintiff, this new At doth not enjoin Pa⸗ 


trons to pꝛeſent noz to amove, a Mandamus will not lie to a 


Patron: An Dfficer upon a cr2rupt Contract againſt the Statute 
E. 6. cannot be removed by Mandamus; fo of Simony. Sta: 
tutes there have the (ame Effet. Thus Aldermen of Co2poza- 
tions might be removed at Pleaſure, without Oppoztunity to 


plead, which would be worſe than a Quo Warranto. Co. 2 Inſt. 


51. recites the Miſchiefs, that enſued upon a ſho2t-lived At of 
Parliament croſſing Magna Charta. 

Non conſtat, foz they cannot be obliged to take Notice what 
is done out of the College, there are no negative TUo2ds in 


Stat. 7 Jac. The Juſtices may tender to any of eighteen Pears, 


if upon a Penal Law a Fellow takes the Daths elſewhere, 'tis a 
good fulfilling of the Law; Tis not pet reſolved that Fellows are 
not within Stat. 25 Car. 2. as having a governing Part as Al- 
dermen of a Corpozation, otherwiſe moſt Fellows in the Qniver- 
ſities have loſt their Fellowſhips. Tf it were done in the open 


Hall, pet the Fellows might not know it, fo2 the Statute re- 


quires it to be done openly befoze the Maſter (who may be dead) 
and no Direction foz any Entry 02 Memorandum, that's at the 
Peril of the Fellows. Every eleemoſinary Foundation (whether 
Spiritual o2 Lap) ts viſit able of Commune droit. Litt. ſect. 136. 
Exeter. College's Caſe. Ante. The QUiſito2 hath Power to re- 


move a Perſon diſabled by publick Law, ſtronger than in Caſe of 
a pꝛivate Law; there hath been great Labouring here fo2 a Man- 


Oo damus 


252 


Termino Sanctæ Trinitatis. 


Mandamus 
to remove a 
Nuſance. 


damus to reſtoze a Fellow, much harder to turn one out: Tf it 
wow lie, it ſhould firſt appear that the Uiſito2 hath fail'd of his 
ut +. 

11 upon this ſpecial Return the Court (ould grant a pe⸗ 
remptoꝛy Mandamus, the Fellows (who are no Parties) might 
be wzong d, but could have no Remedy, not by Mandamus, fy 
that would be deny d them, no2 by Appeal to the Qiſito? after the 
At of this Court, noꝛ by Aſſize, fo2 that lieth not, noꝛ by Action 
of the Caſe againſt D2z. Gower, who having returned the Spe: 
cfal Matter, would be juſtify'd by the Command of this Court, 
The Court ſeem'd to be in ſome Doubt. Holt Ch. J. ſatd, 3 
CUrit lieth to remove a Nuſance, as a Bowling-green ; but 
Northy in his Argument ſaid, ſuch TWrit muſt be grounded on 
ſome Recozd, as in Jacob Halls Caſe. Mod. 76. it was pe. 


ſented by the G2and Jury, 02 the Juſtices might Recozd it upon 


their Aiew. . | 
Holt Ch. J. This is not to depzive a Man of his Frechold, 


fon tis firſt void by the Statute, if the Maſter befoze whom, Kc. 


were dead, that ſhould have been ſo returned. 3 

The Court leem'd to doubt, whether the Fellows might not 
take the Oaths at the Quarter-Sefſions, and then it might not 
Conſtare. And upon the whole Matter, but eſpecially becauſe 
the Fellows were no Parties to this Pꝛocecding, the Court re. 


fuſed to grant a perempto2y Mandamus. 


Poor's Set. 
tlement. 


Preſcription 


to hold Pleas, 
good, but 
not to have 
Conuſance. 


Bar, con- 
cludes in A- 
batement. | 


Scire Facias 
againſt Ter- 
rcnants, 


Ruled, that the Rating a po: Occupier of a Houſe fo? bis 
Landlow to the King's Tares is a Rating him within the new 
erplanatozy Act to make a Settlement. 


Millard and Cole. 


I Pon a Trit of Erro2 it was returned Cur Epiſcopi Win- 

ton ſecundum Conſuetudin'. Holt Ch. J. ſaid, one may 
pꝛeſcribe to hold Pleas, but not to have Conuſance of Pleas, fo? 
that excludes other Jurisdifions; but the TUrit of Erro2 was 
quaſh'd fo2 another Cauſe. 8 


Berisford and Cole. (In Error come ſemble.) 


Na Scire Facias againſt Tertenants one of them begins his 
Plea in Bar Quod Executionem habere non debet, and con- 
cludes in Abatement. Holt Ch. J. ſaid, a&io non affirms the 
CUrit, ſo that he cannot plead in Abatement afterwards. 36 H. 6. 
18. Judgment was quod Reſpond. Ouſter./TUhere one undertakes 
to name Tertenants in the Scire Facias, he ſhould name them all, 


otherwiſe, where the Scire Facias is general to the * 
F | 2 CIO. 
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2 Cro. 507. Michel and Croft. 3 Cro. 740. Holland and Dant- 


cy. 
Dit Barth. Shower. Tis plcaded thus in 2 Saund. 8. Jefferſon 
and Moreton. 


Cur. Manp Entries map be ſo, but tis wrong. 
Eyres J. There cannot be a final Judgment in this Caſe, An to be 


therekoze the Judgment ſeems well enough; but Holt ſaid, that . 


he ought not to anſwer till the other Tertenants warned, and 
therefoze the Judgment ill; but the Party may have an Audita 
Querela, not to avoid the Extent, but fo2 Contribution. 

Eyres J. The Books lap he cannot after a <cire Feci. 


Holt Ch. J. Pes, it is the very Cale in Mo. 535. "oy ver- 
ſs Carew and Gibſon. | 


Auſtin Verſus Burſcoe. 


EN of a Judgment in C. B. in Debt, fo2 the treble Aalue of See + E. 


Tithes upon the Stat. 2 E. 6. 13. Jt was moved fo2 Erro, .J. bot 


6. 


that the ſingle Galue laid in the Declaration is 351. and the Tis, & 


treble Ualue laid to be 731. (whereas it really is 1051.) and the 
Juro2s find 40 J. Part of the 73 J. And Trinder urged, that 
where a Yan ſhould demand an intire Duty, and demands but 
Part, the Party may be doubly ver'd. 

Cur'. Mo Matter fo? the ſingle Ualue, the Action is fo2 the 
treble Ualue, where the Sum is certain, as 201. upon Bond, oz 
fo a Quarter's Rent, if one demands but 101. and doth not 

ew how the reſt is paid, it is naught, but here the Qalue is 
uncertain, and to be aſcertain'd by the Jury (who are not bound 
by the Sum laid in the Declaration, &c. 

But the moſt material Exception was, that it was not averr'd 
in the Declaration, that the Defendant had not agreed with 
the Parſon, fo2 the not agreeing being in the ſame Clauſe, which 
gives the Aﬀton fo2 treble AGalue, the bare not ſetting them out 
no ſufficient Cauſe of Action. 2 Cro. 70. Dag and Kent — 
Penkevon 361. Moyle and Ewer. 

Hall contra. The Caſe in 2 Cro. 70. wews only, that it 

might come in on the other Side, ſo makes nothing fo2 them, 

and 2 Cro. 361. is not to the Purpoſe (Trinder ſaid he cited it on- 

iy fo2 a P2ecedent of the Declaration) but that it ought to come 

in on the other Side, he cited 1 Leon. 17, 18. Sir John Smith 

and Peare's Caſe 72. Smith and Kirfoot 130, 131. Chamberlain 

and Thorp. Hob. 78, 124. Mod. 63. Jordan and Martin. March 
195. Taylors Caſe. 2 Leon. 5 Eliz. Dormer's Caſe. Plowd. 376. 

in Stowel and Zouch's Caſe. - 

Holt Ch. J. J Doubt the Caſes cited are not alike. Jn 
Caſe of a Fine and Non-claim 8 needs not aver that the Par⸗ 

O 2 | ty 


Tithes, &c. 


* 
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ty non-clain:ing was of full Age, &c. fo2 that is not the enacting 


Clauſe, but in the P2oviſo of the Statute ; but here tis in the 
ſame enacting Clauſc, which makes the Difference. As to the 
Caſe of Smith and Kirfoor, it is the common Tay of declaring 
upon an Award, and muſt come in upon Evidence, whether the 
Award be good; an Award is not as a Specialty. As to Saint 
John and Saint Johns Caſe, the Statute is but direo2y, and it 
a Stranger takes upon him to be the p2oper Officer, an Action 
lieth. Jn the Caſe of Kecuſancy it muſt come on the other 
Side, fo? it is not intendible that one hath a lawful Ercuſe, un: 


lels he ſhews it. As to 2 Cro. 70. An Agreement with one is an 


Agreement with both. J think this would have been ill upon 
Ocmurrcr. — 
Eyres J. Thought it was ſufficient to declare in a ſummary 
Way, the Action being founded upon the Tozt, and the Excuſe 
put into the Ocfendant s Mouth. But admitting it to be ill 
upon Demurrer, then it was debated, whether it was aided by 
the Gerdick. Note, Jt is ſaid in Dꝛ. Huſley's Caſe, 2 Cro. 414. 
that this is not ſuch a Penal Law, but that the Statute of Jco- 
failes ertends to it. ; 
Holt Ch. J. Ik the Plaintiff could not recover without gi: 
ving it in Evidence, it is helpd at the Commou Law by the Uer- 


dit; here 1t is on the Defendant's Part; and tho' it was ob: 


Fault, but however, the Plaintiff muſt duly intitle Himſelf and 
pꝛove his Cauſe of Action. In the Caſe of Bickerſtaff and Purd- 


jected, that the Defendant might make Default at the Trial, 
and then the Plaintiff might recover on a faulty Declaration 
without ſuch Evidence; if ſo, it muſt be the Defendant's own 


ney (which is repozted after a Manner in Sid. 218.) Debt was 
brought by an Executoz fo2 Rent incurred after the Death of the 
Teſtatoz, upon non Detinet pleaded, and Uerdict fo2 the Þlain- 
tiff, it was moved in Arreſt of Judgment, that by common Jn 
tendment the Teſtatoz was Tenant in Fee, and a particular E- 
ſtate ſhall not be pzeſumed, pet it was held to be helpd by the 
Uerdict, fo2 it muſt have appeared at the Trial, fo Want of at. 
toꝛnment is help d by Uerdict. Et Adjourn”, 
And now Hall cited Mod. 14. Lee verſus Edwards 42. Noſwor- 
thy verſus Wildman. 1 Saund. 226. Stennel verſus Hogg. Sid. 
342. Coomber verſus Watton 380. Fruen verſus Porter, and ap- 
plied them, that the Right being here tried, it cannot be intend- 
ed after Aerdict that there was anp Agreement oz Satis tac on. 
Holt Ch. J. The not agreeing, &c. is a moſt material Part 
of the Declaration, but it is certain the Plaintiff could not have 
had a Uerdict, if there had been any Agreement. He cited Buxton 
and Bateman's Cale. Sid. 203. in Point. 
Judgment affirmed niſi. 


2 | Hawkſworth 
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Hawkſworth and Hawkſworth. 


T was moved koꝛ Erroꝛ of a Judgment in Briſtol, that in one Continuen- 

of the Continuances (idem dies datus eſt partibus præd.) tig ces ig iofe. 

not ſaid per Cur', but ruled to be well enough, being all as one ut 
Act, but it would be otherwiſe in the Uecrdict. 


Davenport aud lItrael. 


Olt Ch. J. A (Urit of Ertoꝛ depending upon the principal Poſt. 
1 Judgment here is no Plea fo2 the Bail. ws Seed : Writ 
| | | | of Error 
Then a Poſtea is miſlaid, we often Ower a new One to be p-nding. 
made by the Notes in the Clerk of Afliſes-Book ; here the Pee ©: 


Tranſcript of a Recozd upon a CUrit of Erro? in the Erchequer- Wen 
Chamber is miſlaid: Pou may either have a new (Urit of Erro: _ | 
of the antient Date, and have a new Tranſcript, oz you map 


have a Scire Facias upon the Judgment here; indeed pou'l looſe 


pour Coſts, but that cannot be help d. 


The Officer of an inferio2 Court, tho' he receives his Fee fog Return of « 
the Allowance of a (Urit of Erroz, pet he is not bound to return rn of Er- 
it till the Plaintiff in Erro2 calls fo2 it, and if afterwards a cer ol inf. 


er of infe- 
Writ de executione Judicii be delivered befoze an alias, the Offi: cor Gans. 


cer may grant Execution upon the Judgment, 


2 Mandamus was granted to a Steward of a Court-Leet to Mandzmus 


ſwear a Conſtable ; he returned, that there was no Court held 2 Len 


where he could ſwear him: Jt appears by Aﬀidavits, that the Ret”, Gee 


Steward had omitted to hold a Court fo2 that Purpoſe. 
Holt Ch. J. He ſhould have ſaid how he is Steward, foz, if 
he be not Steward by Patent, he could not hold a Court without 


the Lozd's Direfion, and then not in Contempt, make Dath, if 


you can, how he is Steward. 
Ann Frenely's Caſe. 


8 was removed by two Juſtices from Orpington to Che- Poor's Sertle- 
_ vening, thence by two Juſtices to Bromley, and fhe volun? 
tarily return'd to Orpington, and there bears a Baſtard-Child. 8. f. 4. 
Note, It was not ſatd in the firſt Ower that the two were Jul⸗ 


' ices. 


Holt Ch. J. Jt ſhould be laid that they were Juſtices, and 
(Quorum unus) tho the Quorum is often omitted, ko; it is a 
ſpectal 


= © 
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ſpecial Authonty out of Seflions ; tis ſaid ſhe came to ſettle 
contrary to Law, but they ſhould ſtate the Fact, not the Law, 
fo2 ex facto jus oritur, if there be any Fraun in conveying a ao: 
man to bear a Child in any Pariſh, yct the Child may be lent 
with its other to the Place of laſt Settlement. 

The Caſe was referrd to the Judge of Aſſize. 


Idem. . Wale's Caſe. 


TF a poo? Perſon be removed from one Jace, where not le- 
gally ſettlcd, to another, where not legally ſettled, the Sef- 
ſions upon Appeal may quaſh the Omer, but cannot remove her 
Poſt. . to a third Place. Per Holt. 


Ej-&ment of An Ejectment was brought fo2 one Meſſuage, and Notice 
on ſerved upon one, who was Tenant of thꝛee Meſſuages in the lame 
of Three. Place by ſeveral Titles. Jt was ruled upon Motion, that the 

| Plaintiff give — which Meſſuage he will go upon at the 


Crial. 


Decloratiin Service of a Declaration in Ejectment upon a Sunday was 


Sarge), held good per Curiam, and not within Stat. Car. 2. 


Ante 


Ourlawryor- Several Perſons were indicted at the Seffions at York, one 
cered.ro de ſubmits and pays the Fees to the Clerk of the Peace, and the 


— < 5 Fine; the others remove the Indickment by Certiorari, which is 


Peace. Teturned, and no Notice taken of the Submiſſion of one of them, 


whereupon all are outlawed: Jt is oꝛdered that the Clerk of the 
Peace ſhew Cauſe upon Notice, why he ſhould not reverſe the 
Dutlawy at his own Charge. 


Indi&ment An Jndictment ſur Stat. 5 Eliz. fo? exerciſing a Trade, c. 
8 per ſpatium duodecem Menſ. was quaſh d, becauſe it was not 
decem for duodecim, (ſed quzre per moy. 

duodecim, Eyres J. ſaid, they never hold quarterly Seffions in Coppoyt- 
tions, but as they have Occaſion. 


Haines's Caſe. 


Poor's Settle- N ©wer was made at the Seſſſons, that an Ower of two 

ments. Juſtices touching the Settlement of A. be diſcharged, and 
that A. be (ſettled at B. 

Cur'. They could only diſcharge the Ozder of two Juſtices, 

Ante therefoze let that Part be confirmed, but they could not appoint 

_.- 2 new Place of Settlement, therefoze let that Part be 3 

2 02 
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Fo2 the Court may confirm in Part and quaſh in Part, as is fre- Order con- 
quently done in Owers touching Baſtard-Childzen. Ante. Fan. 


Part. 


Rex & Regina werſus Hine 


TFT? OE Court will not quaſh any Jndictment fo2 a Nuſance, tnditmene 
unleſs it appear upon the Indictment that it is really no of Nuſ-nce. 
Nulance, oz not p2eſentable, as here it was quaſh'd, becauſe but 

a puvate Nulance. 


Ellenor Conred's Caſe. 


DE and her two Childzen landed at Harwich from Holland, Poor's Sett'e- 
and removing to another Place were ſent back to Harwich 1 

by Oꝛder of two Juſtices. 

Darnel Serj. Landing makes no Settlement. Sir Barth. 
Shower, Tis within the Equity of the Act. 

Eyres J. (abſente Holt) Pou muſt keep them where you have 
them fo2 ought J know, it ſeems to be caſus omiſſus. 

The Ower was — 


Moulſworth's Caſe. 


J7 LL upon the File, and the Defendant was arreſted by the Miſnomer 
Name of Robert Moulſworth, and the Declaration deliver- wende d. 
ed by the Name of Richard, and there was Judgment by Nihil 
dicit: Now the Court gave Leave to amend the Declaration by 
the Bill on the File. 


pz. Longuevill (at my Requeſt) moved fo: a Mandamus _ 
reed to the Mayoꝛ of the City of Cheſter, to reſtoze Richard dsa 
Dyaſon to the Dffice of one of the four — at _ in 

* laid City, and it was granted. 


Eyres J. By the Courſe of the Court, the Plaintiff after Two Scire | 
Judgment againſt the Pꝛincipal may ſue out two Scire Facias's , - 7 = 
(both together) againſt the Bail, with Teſte backward, ſo that 


- be fifteen Days between the Teſte and Return of each 
tit. 


an Overſeer chargeth the Pariſh with 3 1. fo2 putting koꝛth an Overſeer, by 
Ippꝛentice, and his Accounts are allowd by two Juſtices, but — 
revera the Appzentice was not put out at all: The Pariſh com- exif. 
mos to the Seſſions, and there they Ower that the late Dver- 

leer ſhould repay the 31. fo fraudulently obtain d, with Coſts, 


&c. 
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unn. 


& c. And now Carthue moved to confirm this Oꝛder. But (per 
Eyres J.) it cannot be maintain d, fo2 the Scfſlons have no ſuch 
JurisdiXion, but there may be another Remedy by Tnditment, c. 


Rex verſus Wogan. 


Forcible En- 
try and Re- 
ſtitution. 


A to quaſh an Jndi#ment of Foꝛcible Entry, 
exiſten' liberum tenement', &c. and not {aid adtunc exi- 


ſten', and it was quaſhd, and Re-reſtitutton granted. 


Rex 65 Regina verſus Tafti. 


E was indicted fo2 exerciſing the Trade of a Yercer, not 
baving been an Appꝛentice: Exception was taken, that tis 

laid that it was a Trade 13 die Februarii, 5 Eliz. whereas the Par: 
liament began 12 Febr. But the Court held it well enough, and 
it might have been omitted that it was a Trade, 5 Eliz. fo2 that 
Exception is woꝛn out. 5 


Stat. 5 Eliz. 
of Trades. 


Ejectment, It was moved to join the Landlozd to be Defendant in Eſet: 
— and ment with the Tenant in Poſſeſſion ; and at firſt the Court requi-⸗ 


join d as De- TED an Affidavit that the Rent had bern paid to him, but after- 
' Fendaness WatDS it was granted without an Aſtidavit. 


Sberiff not to In an Appeal of Murder, the Sheriff of York would not bying 
* * up the Defendant's Body without a Pꝛomiſe of 15 1. 

Ceus, of Sir Barth. Shower. The Sheriff can't demand Fees before 
hand in any Caſe, unleſs on the Habeas Corpus Ad, which 
Holt Ch. J. ſeem d to agree, but here he doth not demand it as 
a Fee, but as a neceſſary Charge, we'll refer it to By. Aſton to 
examine what is reaſonable fo2 the Sheriff to have. He was 
Habeas Cor. not obliged to bzing the Body without a Habeas Corpus by the 
pus. common Pꝛactice, as in the common Caſe of a Cepi Corpus, the 
- have the Body at the Return, but the Pꝛadice is 

© Amo 


Habere ff.. Turner moved to (et aſide an Habere facias poſſeſhonem, quia 
cias polleſſio- erronice emanavit, upon a Judgment againſt caſual Ejecto?, by 
Ow Reaſon of the Defendant's not confeſſing Leaſe, Entry, and 
Duſter ; alſo there ſhould have been four Days Time befoze Exe: 

cution, fo2 the Defendant might have no Notice of Trial, &c. 
Holt Ch. J. The Courſe of the Court (per Aſtiy and Aſton) 
is to ſign Judgment, and take out Execution in that Caſe as 
ſoon as the Poſtea is returned, which is the Tarrant fo2 the 
— perhaps tis fit to be alter'd, but the Execution muſt 

an . | | | 
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Rex 65 Regina verſus Lomas. Poſt. 


E was convicted by two Juſtices of Keeping a pꝛivate coin 
Place fo: Strong Waters; and Northy moved to quaſh in agli. 
the Conviction, becauſe tis in Engliſh. 
Holt Ch. J. J ſce no Neceſſity that it ſhould be in Latin any 


moꝛc than an Oꝛder ko? keeping a Baſtard-Child (which 8 a Con- 
viction and) uſually in Engliſh. 


Rex & Regina verſus Crofle. 


Eception was taken to an Jndizment fo2 refuſing an lndictment 
©, tice: 1. Becaule it is not ſaid, that the two Juſtices who | _ 3 
lived in oz ncar the Place. 2. Ag to the Matter in Law, that } prentice 4 
the Juſtices have no ſuch Power. 
Holt Ch. J. conccived, as to the firſt, that the Statute was 
but dircctozy; and, 2. It hath been ſettled that the Juſtices ure 
Power to make ſuch ©2der (tho' J was againſt it). 
3. Exception. 'Tis not aver d that the Patents were not able 
to maintain the Child. 
Hole Ch. J. Tis at the Diſcretion of the Church · warden 
and Overſeers (as appears by the Pꝛeamble) whom they ſhall 
think thetr Parents not able to maintain. 


Cox and Web. 


IN this Caſe it was laid by Holt Ch. J. Tf a Ban die In. Adminiſts | 
teſtate, having a Aike, the Dydinary may grant Adminiſtra- . of ne. 
tion, either to his Wife oz next of Kin at his Eledton; but if the of Kio. 
| Tife die Inteſtate, the Husband muſt have the Adminiſtration, 
and none elſe. Duncomb and Maſon in C. B. adjudg d after Sit 


George Sands's Caſe in this Court. 


Dir Thomas Powis moved, that the Returns of two Manda- * Min- 
muss to the City of Cheſter map be filed, and that they may be bm 


made Conci- 
madc Conciliums, and granted. liums. 


Per Holt Ch. T. No Pꝛohibition, no2 Trial at Bar, ought to 
be moved fo? the laſt Day of the Term, tho ſometimes granted. Motions. 


Chen a Will is p2oved per Teſtes in the Spiritual Court, Mende 
they muſt«deliver the Mill to the Executoz, and a Mandamus Wil prov'd 
licth foz that Purpoſe, if they refuſe. per Teſtes. 


Pp — 


— 
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A Fine was levied in Hillary-Term laſt, and an Cjectinent 
bzought upon that Title, and the Demile was laid befoꝛe the 
Fine took Effet, and upon Motion it was ozdered that the De. 
miſe be laid of Lady-Day laſt. 

Note, Two 02 thtee ſeveral Demiſes from ſeveral Perſons 
map be laid in one Declaration in Ejectment. 


Johnſon & al verſus Streete in Error, coram Juſt 
Ceſtr ſur un fudgment in Eſectment en | Porimote 
Court de Ciwit Celtr. 


Na Caſe argued at Serjeant Powys's Chamber in Lin- 
coln'g-Inn. ps 
It was found by the Jury, that the Dean and Chapter of 

Cheſter demiſed the Meſſuage in Queſtion to Iſaac Swift deceaſed, 

habend. to him, his Heirs and Aſſigns, fo2 thee Lives, and 


that he died leiſed thereof Jnteftate, Anno 1678. that Elizabeth 


his CUidow is the ſurviving Life, and Adminiſtration of his 
Eſtate is granted to Elizabeth his TUlidow : That Iſaac had Tflue, 
William his eldeſt Son, Iſaac his ſecond Son, and Richard his 


third Son; that his thzce Sons ſurvived him; that William, af- 


ter the Death of his Father, attained the Age of twenty one 


Pears; that William did neither enter o2 claim the Meſſuage in 


the Declaration as Occupant: That he died without Iſſue in the 
Pear 1686, Iſaac his Bꝛother and Heir ſurvived him, and being 
of full Age died without Tfſue, Anno 1692. without Entry 62 
Claim of the laid Meſſuage as Occupant: That Richard an 
infant, Bother and Heir to Iſaac, hath not entred oz claimed. 
that Elizabeth the Adminiſtratrix, from the Death of the Intel⸗ 


tate her Husband, continued in PoſſeMlon, and received the Pꝛo- 


fits of the ſaid Beſſuage ; that an Action of Debt was bought 
by William Streete Alderman of Cheſter, Adminiſtrato2 to D2- 
venport the ſurviving Dbligee, upon a Bond of 200 1. from Iſaac 
Swift the Inteſtate, and he obtained Judgment thereupon againſt 
the Adminiſtratrixr, and upon a Fi. Fa. the Sheriſſs of the City 


ſold the Eſtate pur auter vie, by Bargain and Sale inrolled to 


the Leſſo? of the Plaintiff. And whether any Title was derived 
to the Uendee of the Sheriff, was the Queſtion. 

Ind it was adjudged in the Portmote-Court at Cheſter fo? the 
Blaintiff there, whereupon this TUrit of Erro2 was bzought be⸗ 
koꝛe the Chief Juſtice of Cheſter, and Council appointed to be 
heard at Serjeant Powys's Chamber, befoze Sir John Combs 


Ch. J. andhimſelf, being Puiſne Juſtice, and there, 


4 Serjeant 
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- Serjeant Birch and M2. Cheſhire appeared fo2 the Plaintiff in 
Crro2, and the Serjeant argued, that if the Adminiſtratrir here 
gained any Cſtate, it muſt be as general Occupant, which could 
not be in this Caſe, becauſe there was not vacua poſſeſſio, but 
it immediately veſted in the Heir as ſpecial Occupant, and there 
needs no Entry, fo2 Occupant is but a Term of Art in the 
Law, the Freehold is veſted by the Deſcent. He cited Godb. 17 2. 
2 Brownl. 202. 2 Roll. 151. 2 Cro. 554. 10 Co. 98. Bul. 135, 
136. 3 Cro. 407. and ſaid it was moſt clear upon Littleton's 
Text, Sea. 739. and Co. inde fol. 388. the Act of Frauds and 

Perjuries doth not alter the Caſe, only tis made Aſſets in the 
Hands of the ſpecial Occupant ; and if there be none ſuch, it 
goes to the Adminiſtratoꝛ. 

M2. Cheſhire ſaid, he agreed with the Serjeant, but could 
not enlarge upon it by Reaſon of his Jndiſpoſition. 

Sir William Williams on the other Side ſaid, the Statute 
was made in Favour of Creditozs, and whoever will take the 


Eſtate as pernor, the Debt follows the Eſtate, and we could not 
know who elſe to ſue. 


But the Juſtices were clearly of Opinion, that the Judgment 
was erroneous, and accowingly at the Alizes following, viz. 


8 Ottobr, 1694. it was reverſed. 


Note, It ſeems to be admitted, that the Sheriff (ſince the 
Statute) may ſell an Eſtate pur auter vie, upon a Fi. Fa. 
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Hooker and Tucker. 


Words. I eſe Wows (He is a pitiful Fellow, and not able to pay 

5 his Debts) ſpoken of a Merchant, adjudged action⸗ 
| able without any Special Signification oz Special 
See 1 Lev. Damage. Sid. 424, 425. Drake verſus Hill. And per 


oo. Holt Ch. J. Jt is not material, whether the Mozds import a 
Bankruptcp, but the true Reaſon is, becauſe 'tis a Scandal to 

a trading Man; and there needs no Averment that he was no 

- pitiful Fellow, and was able to pay his Debts. 


Edwards and Pierce. 


Death of one Arto in Fat coram vobis, that one of the Defendants died 

8 after Uerdi#, and before Judgment. 

zee Verdi "Holt Ch. J. Tf there had been but one Defendant. and he 

Judgment. Had died between the Day of Niſi prius and the Day in Bank, 
vou might have entred Judgment; but this Caſe ſands upon 
another Reaſon, fo2 where two are Defendants, and one dies, 
the Party dead is intirely diſcharged. Quære. 


e M Man and his Mife and Family remove into a new parih, 
ments. the & fniſter, Church wardens, and Inhabitants of the old Pa⸗ 
riſh Te, that they own them and all * Childzen, which 1 
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be bon of them, as their Pariſhioners. Nineteen Pears after- 
wards two Juſtices make an Ozder to remove them to the ow 
Pariſh with ſeven Childzen bozn ſince, reciting the Certificate, 
Kc. this Ower was confirmed at the Seſſions. 

And now both theſe Oꝛders were quaſhd, fo2 per Curiam th 


44 
have obtained a Settlement in the new Pariſh, See now the 
late Statute. | | 


Wilſon verſus Lawes. 


[® an Appeal of Murder bzought by the Bꝛother and Heir of the Exceptions 


deceas d. The Dekendant was attainted of this Murder at 
the King's Suit, and now appears by Habeas Corpus, the She: 
riff of Middleſex returns the Attachment upon the Appeal, and 
the Defendant pꝛay d Oyer of the CUrit and Keturn: and had it, 


and now pzays Time to plead ; but the Chief Juſtice ſaid he 


ought to plead inſtanter, and told him the Attainder is no Plea 
ſince the Stat. H. 7. and if he took Advantage of any Thing 
in the TUrit, he muſt plead over to the Felony. But it appear- 
ing, that he had but very ſhozt Notice and no Copy of the TUrit, 
he was committed to the Barſhal, to be bzought by Rule on the 
Friday following, and then to plead. Afterwards the Defendant 
demurred generally to the Crit and Count, and pleaded over to 


Thompſon Serjeant pro Defendente moved ſeveral Excep- 


1. Circa horam primam poſt meridiem, which is too uncer- 
tain, the Time not being expꝛels d as it ought to be by the Stat. 
of Glouceſter, c. 3. 

2. Pereuſſit, &c. dans ei vulnus mortale in & ſuper ſuperiorem 
partem ventris juxta pectus & medium Corporis is too uncer- 
tain, and he cited Young's Caſe, 4 Co. o2 Long's Caſe, ; Co. 
eirciter pectus uſq; ad oſſa humeri was held too uncertain. 

3. Tis not ſaid, that the Defendant gave mortale vulnus, 
but only percuſſit, pupugit & perforavit dans ei vulnus mortale, 

and urged this to be no expꝛeſs Averment of the Fact. 

4. Carthue pro Defendente added, that here is a Diſcontinu⸗ 
ance, oz at leaſt a Miſcontinuance, by Reaſon of the Plaintiff's 
dividing the Defendant's general Oemurrer. 

5. As to the Return of the Writ, the CUrit commands quod 
attachiat, the Sheriff returns Actachiari feci, it is never return- 
ed Capi feci, but Cepi Corpus. Co. Entr. 56, 57, 59. Dy. 199. 


6. Þere 


the Felony, The Plaintiff divides the Plea and Demurrer, 

and ſaith quoad placitum przd. J. L. ſuperius ad breve placitat. 

2 breve ſufficiens, & quoad moration. ad Nar. dicit quod Nar. 
u 
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. 6. Here the Sheriff returns quod habeo Corpus parat. ubi— 
cunq; which is naught, fo2 tho the Writ requires to have the 
Body ubicunq; pet when the Return is made into Court, the 
Place is certain, and therefo2e ſhould be only parat. habco coram 
Domino Rege. | 3 : 

7. Here is no good Venue laid, tis in Parochia, whereas the 
Common Law and Statute of Glouceſter require, that the ID lain. 
tiff ſhould Name the Gill, unleſs in Cities, where the Pariſh ig 

in Licu of a Town. | 
BVut it was anſwered by Levinz and Shower, and rcſolvey by 
the whole Court. 

1. Circa horam primam is certain enough, fo2 which the Rea- 
ſon is given. 2 Inſt. 318. and alſo cited 1 Bulſt. 83. Co. Entr. 

oy of Re 
_—_ 3 CUound in the Middle of the Body could not be better 
deſcribed, and 'tis nothing like Long's Caſe circiter pectus, 
where there was no Certainty beſide. 

3. Dans vulnus mortale is warranted by divers Pꝛecedents, 
and ſeems better than dedit. 

4. A Demurrer is contain'd in the Tozd placitum, and as to 
the CUrit and Return, goes in Abatement; and as to the 
Count. tis in Bar, and mult be taken diſtributively from the ſe. 
 beral Effeits of it, and Plaintiffs could not reply jointly. 

5. As to the Return Attachiar feci, Holt at firſt thought it 
was ill. unleſs cured by the Defendant's Appearance. In 
the Caſe of Egerton and Morgan in this Court. Jt was te. 
ſolved, that an il Return was not cured by the Ocfendant's Ap- 
' pearance, and the Difference ſeems to be where the Defendant 
comes in voluntarily and demands the Plaintiff, there an ill Re: 
turn is cured by Appearance; but where he is bzought in to an: 
ſwer the Plaintiff, and ſo his Appearance entred, it may be other: 
wile, eſpecially where he demurs fo2 that very Cauſe. Roll. 780. 
Holt ſaid, if an Appeal abates fo2 an ill Return, the Party 
may ſue a new Appeal, and it is not like the Caſe of a Nonſuit ; 

but in this Caſe, aftcr ſome Debate, it was reſolded, that the 
Return is well enough, and attachiari feci as well as attachiavi, 
fo2 qui per alium facit, facit per ſe; and tho it was objccted, 
that the Sheriff could not command his Bailiff to do it (out of 
his Pꝛeſence) without Writing, pet here it is (aid to be done 
prout interius mihi precipitur. Apon a Levar. fac. the Sheriff 
is to levp as well as if it had been leves. 

6. Ubicunq; anſwers the (Urit in terminis, and can be but 
Surpluſage. 5 
7. A Pariſh is a Gill by Intendment of Law, unleſs the De⸗ 
fendant plead in Abatement, and ſhew ſpecially that it contains 


moe than onc. 
And the Demurrer was over-ruled and after⸗ 


wards Laws made his Elcape out of — 
| | U 
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In Scire facias upon a Recognizance againſt Bail the Deken 8 n cant 
dants pleaded a Writ of Erroz brought by the Paincipal, &c. 22 Writ 
Cur”. Tis no Plea, fo: the Writ of Erroz upon the pyincipal 85% 
Judgment doth not affect the Reconntzance. Aute 

Holt Ch. J. Pet J have known an Attachment againſt a 
Town: Clerk fo2 pꝛoceeding in an inkerioꝛ Court after a CUrit of 
Erro? here; but J never took it to be right, fo2 they are diffe- 
rent Recozds. | 


It was moved to ſet aſide a Superſedeas upon a TUrit of Er- Oo Original 
ron in the Court of Exchequer-Chamber, of a Judgment in this , 8: ge 
Court by Oniginal. ST wy Hahn 
Holt Ch. J. Let the Superſedeas be (et aſide, fo2 it hath ob⸗ Cem. Scec. 

tained that no TUrit of Etro lieth in the Exchequer⸗Chambet, 

where the Action was commenced hcre by Dzigtnal, but J never 
underſtood the Keaſon of it, the Statute ſaith oziginally com: $uperſcdeas. 
menced here; but upon reading the Writ of Erroz, it is recited 

to be per billam ; fo that it is no Writ of Erro? in this Cauſe ; 

= may take out new Execution notwithſtanding the Superſe- 

cas. | 


One Covenants with the Yarſhal, that A. B. ſhall be true Pꝛi - W. vent to 
ſoner and make no Eſcape, with a Warrant of Attomey, that if ce .. 
he ſhall make any Eſcape, oz the Barſhal be damnily d, then to A. ec: pes. 
confeſs a Judgment fo? this was given two Pears ago, 
and now upon Motion the Court gave Leave to enter the Judg: 
ment, but laid it is at the Attozney's Peril, if the Barſhal has 
not been damniky d. e | 


Rex 65 Regina werſus Howe & al. 


T” Yres moved that he might traverſe the Sheriff's Return of a 94 mo 
Reſcous : But it was deny'd by Hole Ch. J. who ſaid he dus g le- 


had indeed known it allow d in one Cale; but there are many Au: Reſcous. 
thozities and the conſtant Pꝛactice to the contrary. / 


AQuhere the Plaintiff doth not declare within two Terms after Nea prof. 

Special Bail, the Oefendant may enter a Non pros, but, if the De- . 
fendant accept of a Declaration after two Terms, he loſeth that 
Advantage. Per Holt. 


Warington and Moſely. 18 


Manor 
claims Toll, 


Ka. fo2 Non-payment of Toll claimed by Pꝛeſcription, viz. &c. by Fre- 


fo2 every Pack (Sarcina) of Mancheſter Uates bought 2 


Within netum. 


ud. 


Termino Sancti Michaelis. 


Toll thro'. 


| within the Mano? of to be paid by the Buper, except 


Burgeſſes of Mancheſter. | 3 
This Caſe J ſuppoſe came in B. R. by TUrit of Erro2. Sed quzre. 

Cheſhire objetted, this is malum tolnetum, fo; the Law re. 
quires ſome pꝛobable Keaſon of the Commencement of every 
Toll, that it may appear to be pro bono publico. 2 Roll. 522. 
3 Cro. 710. Smith verſus Shepheard. Mo. 574. S. C. Kelway 144. 
148. 152. Mod. 23 1. Sid. 454. Hoſpnet and Willis. Mod. 45 8. C. 

pere the Lozd of the Yano? claims this Duty from Stran, 
gets, which is as unreaſonable, as in the Caſes of Demand of a 
Þeriot. 2 Roll. 265, 266. 3 Cro. 725. the Low may impoſe Hatd 
ſhips on his Tenants, but here they are eas'd, and all the reg 
of Mankind oppreſſed, 

Pro qualibet Sarcina is too uncertain, fo2 the Court cannot 
judge what a Pack is, no2 what is a Pack of Mancheſter CUares, 
ſo that it may appear to be reaſonable. 2 Inſt. 222, 223. 1 Roll. 


134. 1 Cro. 380, 


Here is no Conſideration alledged fo2 it, Mancheſter Tares 
may be the P2oduct of another Place, it doth not appear that the 
Low weighs oz ſtamps, &c. ” 

Northy contra. J obſerve there is not one Cale cited that 
one may not claim Toll foz Goods fold out of a Parket, the 
Caſe of a periot is by Reaſon of the Tenure, and that there 
could be no Tenure between the Lo2d and a Stranger, Time and 
Uſage are the Foundation of Pꝛeſcription; it is not neceſſary to 
ſhew a reaſonable Commencement, if the Thing be not unrea: 
lonable in it elf, 7 
That the Low of a Yano2 may claim ſuch Toll, he cited 


2 Bulſt. 195, 196. Hicks verſus Gardiner. 1 Leon. 231. Ward 


verſus Knight. J ſee no Reaſon why a local Cuſtom may not 
bind Strangers, as well as one may pꝛeſcribe that the Inhabi⸗ 


tants of a Yano? ſhall grind at his Mill, &c. Fitz. Nat. Br. 122. 
Reg. 153. 105. b. 


Pere the Buyer hath a Benefit by buping within the Banoz. 

The Rules about theſe Things are uncertain, as ſometimes it 
bath been laid down, that there could be no Pꝛeſt ription where there 
could not be a Gzant ; but Toll turn cannot be by G2ant. 
There needs no Realon to be given, if it have been conſtantly 
paid, fo2 Length of Time may have wozn out the true Reaſon. 
Lozd Coke, 2 Inſt. 220. cites old Books, that no P2operty ſhould 


be altered extra oppidum vel fine teſtibus, ſo the Toll-gatherer 


might be a ſtanding Mitnels. 
Sarcina is a Man's Burden, tis a cuſtomary Claim, and the 
Jack is there made certain by the Cuſtom. Mo. 83 5. Hill verſus 
Hawker. 5 
Holt Ch. J. Pou ſhould tell us what a Pack is accoꝛding to 
4 
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Jam not ſatisficd of the Pꝛeſcription: TUhere Tenants oz 
Tnhabitants are bound to grind, it impozts a Recompence, viz. 
to repair the Mill, otherwiſc an Action of the Cale lieth fo2 not 
Repairing it. Toll fo2 paſſing thꝛo a Util may be good, fo? it 
map be a ncarer Way, and he who hath the Toll is bound to re⸗ 
pair it; you muſt ſhew ſome G2ound oz fome Advantage which the 
Subject hath, here 'tis in Reſtraint of Trade; the Caſe in 
Dyer about the Licence is a very hard Caſe. 

T remember the Caſe of the Bez2ongh of Malden, they pꝛeſcribed 
to repair the Haven, and to have 10 d. in the Mark upon all 
Purchaſes ; they were foꝛced to give a Reaſon, which was, fo2 
that the Ualue of Land was raiſed by it. Here no Reaſon can 
be given, ſo it ſeems to be an Jncroachment. 

 Eyres J. Every Toll muſt impozt a Recompence, 02 pou 
muſt chew one; the Caſe in Dyer, of a Licence to uſe a Trade, 
1s a ſingle Cale. Adjourn. 


Rolſton and Mayn. 


Hower moved fo? Direction to the Secondary to give Intereſt Damages and 
in Damages upon a Judgment by Default againſt an Exe- CON : 
cuto2 in Debt 15001. upon a Bill. Judgment by 
Holt Ch. J. Damages and Coſts are confounded in a Judg- P*foulr. 

ment by Default, which puts a great Hardſhip upon the Execu- | 
toz, who fo2 Cant of Aﬀets muſt anſwer de bonis propriis fo2 » S:und. 10). 
what was in the Teſtatoz's Time; FJ think it were reaſonable 


enough to alter the Foꝛm of the Judgment in luch Caſes. 
Rex & Regina verſus Lomas. Ante 289. 


N moved to quaſh a Convition by Juſtices of the Peace Convittion 
| fo: keeping a pzivate Sellar fo; Low-Uines, becauſe tis in aglim. 
returned in Engliſh, whereas it ought to be in Latin fo2 a TUrit 

of Erroz, But the Court denyd that a CUrit of Erro lies up- 

on it, and it may be well enough in Engliſh. 


Gibbs verſus Cope. 


Ebt upon a Bond fo2 perfozmance of Covenants in an Jn- — of 
denture of Apprenticeſhip, ſeveral Bzeaches were aſſigned, emu ar 
and the Dekendant demurred generally. | Apprentice= 
Holt Ch. J. Pou could not take Advantage of the Aſſign- mie. 
ment of ſeveral Bzeaches, even at Common Law, without ſhew- Tncerrs & co- 
ing it fo2 Cauſe. Note, Tho there were the CWozws incerta & t formmbut 


a general De- 
Q q | caret murrer. 


—— — 
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caret forma, yct it was held but a general Ocmurrer, and there. 
koge ill. 


Rex & Regina werſits Pepper. 


Bailon Su. f NUR. Te arc not bound to Bail a Yan committed ko: 
13 BD Suſpicion of Murder, where tis expꝛels d that a Yan wag 
cretionacy, killed (no, tho the Cozoner's Inqueſt find it but Yanflaughter) 
but we ought to have the Examinations bekoze us, and tif it ap: 

| pcar to be a Caſe of Hardthip, we may Bail. 
Juſtices of It is not pꝛoper ko? a Juſtice of the Peace to give Copies ok 


commit, cho) Craminations about Yurder. And, where tis found Homicide 
wy Homi- bp the Coꝛoner, pet he ought to commit the Criminal. 
C1iGe. | : 


Repairing Holt Ch. J. (aid, The Spiritual Court have a Jurisdiction to 
1 pꝛoceed againſt Pariſhioners fo2 not Repairing the Fence of the 
of ſpiritual CHUrCch-yard; but if the Owner of the adjoining O20und be 
Juriſdiction. ghliged by Pꝛeſcription to repair, that is no ſpiritual Matter. 
Eyres J. CUhy map not the Parſon have an Action of the 
Caſe againſt the other Perſon fo2 not incloſing, whereby he can- 
not make Pꝛoſit of his Church-yard, as well as one pꝛivate Per: 
ſon againſt another fo2 not Repatring his Fence, ad quod non 
fuit reſponſum. | 


Arrainder of Cpon a CUrit of Erro2 bzought by the Heirs of Sir Tho- 

Treaſon re- mas Armſtrong, to reverſe his Attainder of High Treaſon 

upon an Outlatyy. Holt Ch. J. ſaid, Sir Tho. Armſtrong had 

a hard Caſe of it, fo2 the Outlaw2y ſhould have been reverſed up: 

on his coming to the Bar within the Pear. Note, Cho a Yan 

Next of Kin attainted hath no Yeir, yet the Law admits the next of Kin 
Hei. Heir to this ſpecial Purpoſe. EH - 


Newton and Richards. 


plene admi- O Cire Facias upon a Judgment againſt an Adminiſtratoꝛ, who 


— TE pleads fully adminiſtred generally, the Plaintiff demurrd 


rally by Ad- (Pectally, and had Judgment upon the Authoaities of 3 Cro. 575. 


miniſtrator. Ordway and Godfrey. Allen 48. Mo. 853. Harcourt verſus Wren- 
mae. 9. bam, tho the Chief Juſtice ſaid the Pꝛetedents pꝛevau d moze 


ly. than the Reaſon of the Thing. 2 Kee. 736. 3 Kee. 258. were 
Kym: 23% Cited contra. 
1. 56. | 
Brown. 233. 
2 Poole 
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Poole and Purdy. 


ER Holt. TQhere the Plaintiff diſcontinues with the Leave On Diſcon- 
of the Court, the Defendant ought to have his Coſts (as d 


| . d Norſuits 
upon a Nonluit) which cannot be moderated. . 


have Coſts. 
Nurſe and Frampton. 


D that it was agreed by a Note between the Declaration 


Plaintiff and Defendant, that there ſhould be a Hozle- 2 Pe be 
Race, &c. and that a grey Nag bought by Frampton ſhould we, e 


run with, &c. upon the Foxfeiture of 251. on either Side. fubſcribd. 
Shower. Jt doth not appear who were Parties to the Deed, 
no2 whoſe Hoſe it was; and he cited 3 Cro. 2 Skidmore & al 
verſus Vandeſtoen. 2 Inſt. 673. S. C. 
Holt. That Caſe is upon another Reaſon, being by Inden⸗ 
ture; but here it ſhould be averr'd that the Note was ſubſcribed 
by them; koꝛ tho' tis not neceſſary to the Efſence of a Deed, pet 
here tis become neceſſary to ſhew who were IDartics : But this 
appearing only to be the Default of the Clerk, it was after- 
wards amended (as in 1 Cro. 148. Forger verſus Sales, in Debt Amendment. 
againſt an Heir, where the Lien of the Hetrs was omitted in the 
Declaration, pet held to be amendable after Gerdi. And in the 
pꝛincipal Caſe the Plaintiff had Judgment. 


Jn Ejcctment brought upon the Foxfeiture of a Leaſe to Money 
Non-payment of Kent, if the Leſſee will make Oath that his ge . 
Leale is not expired, and bing all Arrears into Court, the ciciog » 
Court will not compel him to plead on the common Rule. Leaſe. 


An Adminiſtrato2 muſt give Bond to the Sheriff of Penalty Artorney | 
of 401. fo2 his Appearance at the Return of the Writ; and the e Hap 
Sheriff is not obliged to diſcharge him upon the Attomey's P2o: 
miſe to appear, but if an Attozney of this Court, oz of the Com- 


mon Pleas do make ſuch PO, the Court will compel him to 
perkozm it. 


White * Briggs. 


Ebt fo2 an Eſcape, and doth not conclude prout patet per Where prout 
Recordum, and it was debated, whether this be Yatter of 5% * 

Subſtance 02 Foꝛm only, and ſo helpd by the Statute upon a tom. 

general Demurrer. Vide Hob. 233. Heard verſus Baskervile. 

Did. 308. Jevens and Harridge 429. Hancock and Prowt. 216. 


Qq 2 Thagget 
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Judgment a- 
mended, con- 


tra Beechetr's 
Caſe. 


A Parſon 
made a Bi- 
ſhop, the 
King to pre- 
ſent ro the 
Benefice. 


| Vide 3 Lev. 
377. 
4 Mod. 200. 


Parl. Caſes 
164. 


Thagget verſus How. 2 Saund 402. Slow and Wilmor. Ind tt 


was reſolved to be only Fozm, fo2 the Zcco2d is not the Matter 
of the Aﬀton, but the Eſcape; otherwiſe non debet weuld be an 
ill Pſea here: To what Jurpoſe ſhould he ſay prout, &c. when 
tis to be p2oved at the Trial. But, where the Rico? d is the 


Foundation of the Adion oz ]Ilca, tis otherwiſe, 
Judicium pro Quer, niſi, &c. 


Carthue moved to amend a Judgment, it being entred queren; 
in Mia', inſtcad of Defs' in Mia“, and it was amended notwith, 
ſanding Beecher's Cale. 


Rex & Regina verſus The Biſhop of London and 


r. Lancaſter. 


. Impedit to recover the Preſentation hac vice of the 
Cicarage of St. Martin's in the Fields, and ſets fo2th, 
that Humphry Biſhop of London was ſeiſed of the Advowſon in 
groſs, in right of his Church, and collated Dy. Lamplugh, who 
was afterwards created Biſhop of Exeter, whereby the ſaid 
Church became void, and King Charles the Second p2eſented 
Dy. Lloyd, who was afterwards created Biſhop of St. Aſaph, 
and then the King p2cſented D2, Tenniſon, now made 25iſhop of 
Lincoln, whereby the ſaid Church is become votd, and it belongs 
to the King to pꝛeſent Jure Pra rogati væ. 

The Biſhop of London demurs. Dy. Lancaſter pleads in 
Bat, that he is Uicar by the Pꝛeſentment of the Biſhop of Lon 
don, ſets fozth the Stat. 25 H. 8. concerning Diſpenſations; 
that Dz. Teniſon, 20 Decemb. 91. was clef#ed Biſhop of Lincoln. 
that the 22d. the Archbiſhop granted that he might hold the ſaid 
Cicarage in Commendam till the firſt of July following, which 
was confirmed by the King, &c. whereupon the Attozney-General 
demurs. 

It was argued fo? the Defendants. 1. That the Law is not 
ſcttled that the King hath ſuch Pꝛerogative to p2cſent in Caſe 
of an Avoidance by Ceſſfſon, the Patron having committed no 


other Fault than in Pꝛeſenting ſuch a Parſon, who delerved to be 


made a Biſhop. Doct. & Stud. fol. 116. b. allows the Patron 
ſix Yonths Time to preſent in Cale of Avoidance by Cefſion. 
'Tts true, the King in antient Times did often p2eſent, where 


the Incumbent was made a Biſhop, but that was where the Tem 


pozalties of the Biſhopzick were in his Hands, oz by Reaſon ct 
Tardſhip; which Pꝛecedents have given the King a Colour cf 
Title by Pꝛerogative. ed Vide Dy. 228. Co. 
4 Inſt. 356, 357. Owen 144. Wentworth verſus Wright, and no 


mention of it in Prærogativa Regis. 


. 2. Ad: 
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2. Admittuig the King hath ſuch Pꝛerogative, it is ſatisſied 
by this Commenda retinere, which excecds {ix Months, and 
therctoꝛc is ex plenitudine poteſtatis & jure prærogativæ. 

But it was ankwered and reſolved by the Court, that the 
Bing hath clearly ſuch Pꝛerogative to pꝛeſent, which is eſlablich⸗ 
ed by conſtant Aſage and many Authozitics. Mo. 399. Wright's 
Cale, upon great Ocltberation. z Cro. 542. Armiger verſ«s Holland 
-99. Sir Robert Baſlet verſus Gee. 2 Roll. 343. Cro. (James) 

691. Woodley verſus The Biſhop of Wincheſter. Vaugh. 22. 
Bro. Preſentment al Eſglis, pl. 61. 3. 14. Davies 81. Holt Ch. J. 
lald it is not fit to be argued, no2 is it neceſſary to aſſign a Rea: 
ſon, tho' it map fulfice that the Church avoids by the King's act; 
and with relpec to a Hatronage in Fee, tis no moze than changing 
of a Life, and tis not ſo hard upon a Patron, as where the King's 
Tenant in Capite holds Lands by Knight-Service of another, 
there the Ring hath a Pꝛerogative without Queſtion. That in Dyer 
is but a ſudden Opinton: True, it is not mentioned in Prærogativa 
Regis, nM is the King's Title to pꝛeſent by Lapſe : Chereſoever 
the King bath a p2ecedent Intezeſt, he ſhall pzeſent by his Intereſt 
and not by his Pꝛerogative. Bekoze the Statute of 25 Ed. 3. 
of Proviſors, the Biſhop being the Creature of the Pope, the 
King could not have this Pꝛerogative, and afterwards it was 
not ſubmitted to of a long Time, fo2 the Pope ſtill uſurpd, till 
his Supremacy was taken away by H. 8. 41 Ed. 3. 5. (within 
ſirteen Pears after the Statute) Judgment was given againſt 
it, and fo? the j2ope s Supꝛemacp. Cotton Records 4583. 

2. That the Commenda retinere- doth not ſerve the King's Commendam 
Turn, being moze p2operly a Diſpen"ation, which being granted . 
befoze the Conſecration ſuſpends the Avoidance. Hob. in 
Colt and Glover s Cale, and Vaugh. in Edess Caſe, make 
no Difterence between an o2iginal Ceſſion and a Diſpenſation 
determined, fo2 then tis as if it never had been, but if the In⸗ 
cumbent had died in the mean Time, it had avoided by Death. 
2 Roll. 344. | = | 


Nota, 'Twas adjudged fo the King and Queen. Hill. 1693. 


Rex && Regina verſus The Biſhop of London and 
Dr. Birch. 


his Caſe is diſtinguiſh d from Dꝛ. Lancaſter's Caſe in this — 3 
1 Be iſpect only, that this is to pꝛeſent to the Recto2y of like Preroge- 
St. james's, Which is a new Rectozy created by Act of Jarlia- Gh be, 
ment, and Dꝛ. Teniſon thereby made Parſon, and that the Pa- n-w1y e- 
tronage ſhall be veſted in the Biſhop of London and his Suc- d 8 
ceſloꝛs, and the Loꝛd Jermin and his Þeirs, viz. that the Biſhop h. 019, 
hall have the firſt Turn, and the Lo2d Jermin the next, & fic al- To preſent 
ternis vicibus. on making 


the Incum- 
It bent Biſhop. 
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It was argued by Sir Barth. Shower and Pz. Finch fo2 the 
Sce 3 Lev. Defendants, that the King cannot have ſuch Prerogative in this 
382. , Caſe, becauſe the Act ſaith erpzeſly, that the Stſhop of London 
* Show. 76, {Wall preſent after the Death of Dꝛ. Teniſon, oꝛ other Avoidance, 
ſo that here is no fix d Patronage till after the Avoidance, tig ra- 
ther like a Donative to Dꝛ. Teniſon, and there is no ]Necedent 
that the King's Pꝛerogative ſhall hold Place, but where the | 
Church is antecedently pꝛeſentable: Suppole it had been enacted, | 
that aftcr the Death of Dr. Teniſon, &c. the Pꝛeſentation ſhould 
be in A. and B. and that C. ſhould Pꝛeſent? would the King 
have his Pꝛerogative: Here the effirmative Cows in a new 
Law do imply a Negative, and ſhall bind the King. 5 Co. 4. 
11 Co. 68. Plow. 246. 2 Inſt. 681. 169. Ik the Donoꝛs had $ 
named Dy. Birch to ſucceed Dz. Teniſon, the King ſhould not 
have p2evented him by his Pꝛerogative, and here 'tis Tanta- 
mount. How can the Biſhop s Turn be ſerved, befoze he hath any 
'Tis true, the Gzantee of the nert Avoidance ſhall loſe hig 
Turn, fo2 there the Gzanto2 could not grant it otherwiſe, than 
ſubjet to the King's Pꝛerogative; but there is no Caſe, that if 
the King grants the next Avoidance, he ſhall defeat his own G2ant 
by his Pzerogative ; but here tis ſtronger, being the King's 
Gzant in Parliament. | 
But it was anſwered and reſolved, that when an Act of Par: 
liament makes a new Refopy, it ſubjects it to the Rules of the 
Common Law, unleſs ft be exempted by (ſpecial (ods; the 
Church at Covent-Garden was erefed by Act of Parliament, yet, 
when the King promoted Dy. Patrick, he pꝛeſented O2. Freeman, 
who enjoys it to this Day. Statutes are to be conſtrued accoꝛd- 
ing to the Intent of the Bakers, who never intended here to 
meddle with the King's Pꝛerogative; tis a Falacy to ſay that 
Dy. Teniſon came in by Donation, tis moze pꝛoperly a Pye: 
ſentation, which may be without Jnſtitution and Jnduction, the 
Biſhop being Party; the Church is plainly Pꝛelentative by the 
Act, which ſettles the oꝛdinarp Right of JIzeſcntation ; and if it 
were granted that this were like the Caſe of the King e Gzant of 
the next Avoidance of his own Parſonage, yet nothing of pero: 
gatibe Right paſſeth by ſuch G2zant. Plowd. 331,332.b. 2 Roll. 195. 
1 Co. 46. b. But this is moge like the Caſe where the King is 
Patron, and grants the Patronage in Fee, yet Jzcrogat:ve 
ſhall hold Place, Jn Caſe of a Donative, if the King makcs 
the Jncumbent a Biſhop, he ſhall not Pꝛeſent, fo2 they arc not in- 
compatible, but here the Right of Pꝛelentation veſted imme⸗ 
diately, and therefoze the Biſhopzick is fncompatible ; and if it 
makes an Avoidance to let in Oz. Birch, tis ſo to let in the 
King's Prerogative. Parſons put in in the Time of the C'vil 
Cars were made good Incumbents per Stat. 12 Car. 2. yt — 
I cl 
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were not preſented, and no Doubt if the King promoted any of 
them he would PDꝛelent, &c. Judicium pro Rege & Regin'. 


Holt Ch. J. ſatd, People ounht to be plain in Jndi#ments, v. 
and to call a Sawdy-houſe a Bawdy-houſe, and not a diloꝛderip boote 
Doulc. 


Walker verſus Walker. 


Arnel moved in Arteſt of Judgment, that there being two verdig on 
1 Aſlumplits, one whereof is a general Indebitatus fox Mo- ges * 
ney won at Plap, which doth not lie, and the Uerdi# being ta: em be in ebe 
ken upon the hole, if one of the Pꝛomiſes be naught, the 1 
J12/aintiff cannot have Judgment. por 42 

Str Barth. Shower contra cited Jackſon and Holgrave, when 
Pemberton was Chick Juſtice affirmed in Erroz z and Eccleſſon 
and Lewin. 33 & 34 Car. 2. Ror. 534. he laid the Caſt of a Dpe 8 
will alter the Pꝛoperty of Woney. 1 

Holt Ch. J. Ap, ik it be ſtaked, but not otherwiſe; in the one No 1ngevire: 
Cale tis only Executozy in the other Executed, and ſo we have «us for Mo- 
held it that an Indebitatus lies not fo Money won at Play, tis —— 
but as a Pꝛomiſe againſt a Pꝛomiſe: So it doth not lie on Ac- g. ked, nd 
ceptance of a Bill of Exchange: Every Conſideratton, that obli- _— 
geth the Party by Clay of Pzomiſe, will not raiſe a Debt. 1 Cro. (s 
107, 193. Sands and Trevilian. An Indebitatus will lie indeed a- tion to ue 
gainſt a Holder of Stakes, becauſe he receives it to the Ale of Debt. 
him, that wins. 

Sir Barth. Shower. That if the Defendant had made an ac: 

_ tual Pꝛomiſe? may not that be intended tn this Caſe. Holt Ch. J. 


I ft were lo, that would not avail. Adjourn. 
Skip and Chamberleyn. 


F an Award made a Rule of Court by Conſent of Parties be award bad ig 
bad in Point of Law, yet the Court will compel the Par- La», yer, &c. 
ties to perfozm it, unleſs there be Come Cozruption, o2 one Par- 
ty not heard, &c. Per Holt. 


Jones (Leſſee of Pride) verſus The Earls of  Moun- 
POL OT tague and Bath. 


ER Cur”. There a Trial at Bar is appointed, the Court Tias, 
will compel the Sheriff 02 Attomney to being in the Venire; coma 

and here Affidavit being made that Sanderſon the Attomey took for not bring- 
the TUrit from the Sheriff by Fozce, he was committed; but al 1 in 

terwards, upon Agreement of the Parties, he was — 

. 
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Ni. Pri. Eyres J. ſaid, the Juſtices of Niſi prius cannot commit the gt. 
toznep fo2 not bꝛinging in the Writ, but in Cale of a Trial at 
Bar it is always done. 


Hellier and Condy. 


Suit againſt |Þ he a Crit againſt Husband and ite, the Wife was 
-— "ay taken and offered Bail fo2 herſelf, but the Bailiffs inſig. 
being arreſt- ed upon Bail fo2 her usband alſo (who was not taken) and 
ed gives Bail, committed her, and now an Attachment was granted againſt 
&ruchn.re (he Bailiffs ; fo2 tho the Husband is compellable to give Sail 
»gainſt the FO2 Himſelf and his Mike, yet ſo is not the Mike, but fo? her: 
Bailiffs. ſelf only. 

Darnel. They thꝛeaten the Bailiffs with an Acton. 

Holt Ch. J. Nap, if we grant an Attachment, they ſhall not 


take an Adion, they ought not to have two Remedies. 
Rex & Regina verſus Bradford. 


Indi&ment E 3 D E Defendant was indicked quod 1 die Julii, in quodam 


for ereQting Communi Campo vocat. Moor- fields erexit quandam ſtruc- 
a Mounte- 


bank's Stage. fUram de ligno vocat. a Mountebanks Stage, & dicto primo 
die Julii & diverſis diebus tam antea quam poſtea permiſit diver- 


ſas otioſas perſonas ludere & jocare, per quod magnus tumultus & 


concurſus Congregabantur. 
Jt was moved to quaſh the Indicment, fo that tam ante, &c. 
muſt be befoze the Stage built. 


Holt Ch. J. J doubt all the Batter is, that he hath not 1 


Licence, but it is an Offence, and tho' antea is naught, pet the 
Indictment may be good fo? the reſt; you muſt plead oꝛ demur. 


- Preſents The Gzand Jury ſhould pꝛelent thoſe, that have Licences, as 


- _ well as thoſe that have not. Nota. 


Plaintiff as Adminiſtrato?. 
Aſſumpſit Sir Barth. Shower pro Quer tited 2 Saund. 208. Fox myſt and 
for Money Tremayn. Our Inteſtate died in the Defendant's Houſe, and the 
abe ple, Defendant broke the Cheſt, and took away the Boney. 
Uſe as Ad Holt Ch. J. It Gould rather be Trover. and if the Trover 
miniſtrator. were firſt and Adminiſtration afterwards, he may either declare 
Trover. (pecially, oz lay the Trover after Adminiſtration, and it will be 
good either Map. 
Carthue cited Chapman and Derby, as Adminiſtratozs, Judg- 
ment was affirmed ; it is now every Days P2attice. 
Holt Ch. J. That was the firſt Caſe, and it was after a 
Deriner. Merdit; if an Account be ſtated after the Death of the Inteſtate, 


Debt on this Account mult be in the Detinet. Note, 


2 


rel.. Indebitatus Aſſumpſit ko: Money received to the Ale of the 


— — 


— > — — — 
_— 


— —— — 


_— 
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Note. There ate but thꝛee Caſes wherein the old Wap of w e tb. 
Pleading is ſtill uſed, and the Special Batter waved, viz. a pp, Jg i; 
Special Non eſt factum, Special Nil debet and Nil habuit in gin in Uf. 


tenementis. 


Clark's Caſe ſur Habeas Corpus. 


DE Defendant was committed (upon a Conviction koz oe -ftes!- 
T Deer -ſtealing) fo2 a Pear, and till ſuch Time as he i" 
hould be (ct in the Pilloꝛp, whereas the Ad ſays fo2 a Pear 0n- Commir- 
lp, and therefoze he was diſcharged ;- and Serjeant Wright cited went. 

a Caſe where an Dverſecr (who by the Statute may be commit- 
ted until he Account) was committed till he ſhould be delivered 
by due Courle of Law, and adjudged void, becauſe it did not 
purſue the Law. | 


Jones verſus The Biſhop of St. Alaph in Prohibition. 


"THE Plaintiff declares, that the Office of Chancelloz and Crane of a 
Uicar-general is an antient Office grantable fo2 two Lives, ier n 

that Francis Biſhop of St. Alaph granted the ſame to Dy. Lloyd mip, &c. 
and the Plaintiff foz two Lives, and the Plaintiff ſurvived, and 
that all Pleas of Treſpaſs and Freehold belong to the Common 
Law, that the Biſhop of St. Aſ»ph had ſued the Plaintiff in the 
Arches of Canterbury, fo and concerning his Right of that Ok⸗ 
fice, and had erhibited ſeveral Articles there, whereof one ſets 
forth, that by the Canons none ſhould be Chancelloz but who was 
Skill d in Canon Law, and that the Plaintiff was a Docto2 of 
Phyſick, and uns kill d, & c. and concluded, that D2. Jones, by Rea- 
ſon of his Ignozance, &c. map be removed from the ſaid Office. 

The Defendant pleads quod non eſt prof. &c. & pro Conſul- 
tatione, that the Qualifications fo2 the ſaid Office are conuſable 
in the Eccleſiaſtical Court, and the Plaintiff puniſhable there. 

The Plaintiff demurs: And it was reſolved by the Court, 
that the Chancello2 hath a Freehold in his Dffice by G2ant (and 

not by Inſtitution and Jndution (as every Biſhop and Parſon 
hath) therefoze in this Caſe the pzoper Remedy is an Aſſiſe. 
8 Co. 47. b. in jehu Webb's Caſe, 1 Cro. 55. Sit John Ben- 

nets Caſe, and thereſoze a Pꝛohibition lieth. 2 Brownl. 11. 
Robotham and Trevor. 2 Roll. 285. S. C. 'Tis true, the Party 
map foxfcit it, 02 if he be not qualifyd, it is void, and Advan- 
tage may be taken of it moze caſily than by Suit in the Arches. 
The King cannot take Advantage without Jnquiſizion oz Scire 
Facias. but here the Biſhop may grant the Office, as if the Lo2d 
of a Panoz makes a Steward, = commits a Fozkeiture, he 

I map 
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may grant the Office to another, and the Light ſhall be tryd in 
the Tempozal Court. | 

As to the Canon quod amoveatur, &c. what is a Freehold worth 
if they put him out ok the Exerciſe of it; the Canon will not 
bind a Layman 02 Freeholder ; if he be ignozant, a Jury ſhall try 
it, and ſo of any Judge in Weſtminſter-Hall. 

True, Dꝛ. Sutton's Cale is to the contrary, which is repozted 

2 Roll. 286. Latch. 228. 1 Cro. 65. Noy g1. Palm. 450 

High Com. Godb. 350. But the Court now denied that Caſe to be Lam. 

miſſion Eyres Sen. J. (aid, the High Commiſſion Court at that Time 

court. boze all befoze it, no one durſt ſpeak againſt it but my Log 
Coke, and it boꝛe him down at laſt. 

Holt Ch. J. They would Fine and Impziſon, which is illegal. 

and yet by Habeas Corpus ſuch Pulonets were remanded. 

Et Adjournatur, 


Camphell and St. John. 


| Trover for Fu pro ducent. unciis argenti (Anglice Plate) the De- 
m__ fendant demurs and ſhews fo2 Cauſe, that argent' (Anglice 
6 Plate) is too uncertein, but the Court held it certain enough, 
ſo ducent. ponderibus medicament. Anglice Daugs, hath been ry: 
led well, then it was moved that the Cauſe is diſcontinued, foz 
Demurrer on the Plaintiff, inſtead of joining in Demurrcr, ſays placitum eſt 
1 inſufficiens, and lo demurs upon the Dekendant's Ocmurrer, 
„unc“ and Yelv. 137. Alexander verſus Lane was cited, where the De: 
fendant offered an Jſſue, and the Plaintiff replied, and concluded 
& hoc paratus eſt verificare, and the Defendant rejoin'd, it wag 
held a Diſcontinuance. 
Declaration Holt and Eyres J. denyd that Caſe fn Yelverton to be Lam, 
not 1 and ſaid it was but Foꝛm and help'd by a general Demurrer: 
NON But the Chief Juſtice ſaid, that the Plaintiff ought to have 
maintatn'd his Declaration, and when he doth not do that in Ef- 
fe# nihil dicit, and then, when the Detendant rejoins, it ſeems a 
D iſcontinuance. 8 
Sir Barth. Shower pro Quer. Tf the Plaintiff offers an It: 
ſue & petit quod inquir per Patriam, and the Defendant offcrs 

another Iſſue, & de hoc ponit, &c. is that a Diſcontinuance. 
Where De-. Holt Ch. J. Tell me any Caſe where a Demurrer is proper, 
murrer is *P- and You are not hound to join. Sir Barth. Shower. In Caſe cf 
Po, Aa Demurrer to Plca in Abatement, one map demur upon that 
Joinder. Demurter. Holt Ch. J. That's where the Demurrcr is not 
appoſite, but ik the Oemurrer be p2oper and appoſite you mult 

join. 


: Williams | 
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Williams verſus Ivey. 


Rror, ſur Aſſumpſit to pap Boney at ſeveral Days, the Ac- Pechration 
„tion was bzought befoze the laſt Day and declared on both 1 3 nte: 


0 at ſe / 
and laid a Bleach of both, which he ſhould not have done, but rel Dep 
only on the firſt Breach, and — Reverſetur. 


Rex £5 Regina verſus Trubridge. 4 Mol. 345. 


Rror. Upon an Jndi#ment at the Quarter- Seftions fo2 e⸗ lndiftment 
recting a Cottage, 1. Decemb. 4 Will. & Mar. and not al- 2-08 * 


age with 
ſigning four Acres of Land to it, and continuing it to the 25th — 
of April prox. do; good for 


Sir Barth. Shower alligned foꝛ Etroz. the EreRting, 


ill for the 
1. The Jury find ko; four Months, whereas it is laid fon four Contoumce 


Months and thzxe Weeks, and non conſtat, which were the 
four Months, and the thee TWeeks might be in the Middle, but 
the Court did not much Regard this Exception; fo2 tho' in Caſe 
of an Indictment to2 exerciſing a Trade, ſuch an Exception 
might be material, pet here it could hardly be ſuppoſed that a 
Cottage could be pull'd down fo2 thꝛee TUeeks and then rebuilt. 

2. Continuavit, but it is not ſaid pro habitatione. Mod. 295. 
Nevil's Caſe, but this was over-ruled, foꝛ it lufficeth that tis ac- 
coding to the Statute. 

4. Præſentatum exiſtit quod erexit & ulterior preſentant quod 
Continvavit, here is no nominative Cale to praſentant, the E- 
rection and Continuance are ſeveral Offences, the Indickment 

may be good fo2 the Erection, tho ill fo? the Continuance, if the 
Concluſion contra formam Statuti may be referr'd to the Whole, 
02 that ulterior præſentant might be rejected: But Holt laid, 
that could not be, fox they are as ſeveral Jndictments, and the 
firſt ſhould have concluded contra formam Statuti, otherwiſe if it 
had been one cntire Sentence. Ergo Reverſetur. 


Rex 2 Regina verſus The Mayor and Citizens of 
_ Cheſter. 


Fon a Mandamus to reſtoje nine Common-council-men by Return of « 
Name. Mandamus 


They return, that by Charter 24 H. 7. the Citizens wete int- is Con. 
powered to chuſe koꝛty Common council yearly, that ante unum — 
annum ultime præterit, the Perſons named in the Writ were 
chen and continued foz the Space of one Pear, which being 


R St ended 


— > — 
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ended amot. fuer. & quilibet eor. amot. tuit per electionem alior 
Civium Civit. præd. | | 

Sir Thomas Powis took Exceptions to fhe Return. 

1. That it doth not ſet foꝛth when they were Cholen, oz when 
they were temoved, it might be lony Pears ago; i an Azion 
of the Caſe upon this Rffurn we cannot fit the Timt. 

2. Anno ſuo inde finit. debito modo amot. fuer, &c. fg iff 


- Fo? it ſhould be poſitive, not debito modo. Sid. 209, 210. 


Holt Ch. J. There is a great Difference between debite a. 
motus, and non debite electus o; admiſſus, fo2 non debite ele&ys 
implies ele#ed, and then muſt ſhew how: but tis otherwiſe here, 
beſides they go further, and ſay per electionem alior. Civium, &c. 

Dir Tho. Powis. We complain that we are now amoved, 
they Anſwer us, that we were long ago choſen and long ago re: 
moved, that is not the ſame Umotion. 125 

Holt Ch. 7. They ſhould have ſet fozth the Conſtitution of 
the City, that ſuch a Time they were thoſen, and ſuch a Time 
the Pear expired, and they were never choſen aftetwards: But 
on the other Hand you ſhould have bzought feveral CTTitits, to 
which Eyres J. agreed, fo2 they might be choſen at nine ſcveral 
Times; and it would be a very long Return, to ſet fozth when 
every one was elected, &c. Common-council-men have no Free: 
hold, and might be put out by Cuſtom at Pleaſure. 

Sit William Williams offer'd a Trial at Bar next Term upon 


a feigned Action to be laid in Middleſex, but Sit Thomas Powis | 


would not conſent to it unleſs there might be the like Trial up: 
on another Mandamus to admit Alderman Allen Bayo? (which 
— being agreed) Sit Thomas Powis pzay'd Judgment upon this 
Holt Ch. J. There ought to have been ſeveral WArits (and 
Sir Sam. Aſtry agreed the Pꝛactice to be ſo) Tenants in Com⸗ 
mon muſt ſever in Actions. Bre. Caſſetur. 1 
Sir Tho. Powis (aid they had turn'd the Moꝛld upſide down, c. 
Eyres J. Such as the Perſons put out would have turn d the 


 TUoald upſide down, as they ſhew'd themſelves, when J was 
lately at Cheſter. | Os 


Then Sir William Williams told Sir Thomas Powis of his | 


Labouring the Gꝛand Jury at Cheſter to find the Bill againſt the 


Reply to Plea 
of Miſnomer, 
how to con- 
clude. 


Poſt 311. 


Lozd Delamere, &c. 


Allen and Syms. 


HE Defendant pleads, that his Name is Symons, the 

Plaintiff replies tam quam & hoc paratus eſt verificare 

and it was ruled, that it is well either Way, whether the Plain⸗ 

tiff concludes to the Country, oꝛ with an hoc paratus, but _— | 
4 r 
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the Defendant in his Plea traverſcth abſq; hoc, there the Plain⸗ 
tiff in his Replication muſt conclude to the Country, 


Rex & Regina verſus The Inhabitauts of Knightley, 
&c. in the Iſle of Wight. 


Pon an Omer fo2 Contribution to the Relief of a pgo2 Pa- One p. n 
1 rich, ft was ruled, that the Fuffices map either Charge 14 
particular Perſons o2 the whole Pariſh, and they to levy it, but of another. 
here a Sum in groſs was laid fo2 a whole Pear, which (it was 
objected was unrealonable, fo2 their Ability map change, never- 
theleſs the Dyder was confirm'd. 


Rex & Regina werſus Wildbore. 


7 Ndictment fo2 not aſſiſting the Conſtable (upon Requeſt) to exc- Conſtable la- 
cute the Warrant of two Juſtices, fo: Searching koz Mets legt. 
and other Engines to take Coneys, &c. was quaſh d, fo2 the 


Conſtable hath no Power to require whom he will to attend him 
on ſuch Occaſions. 85 


Sir Paul Pindar's Caſe. 


H nam Replegiando werſas Mz. Williams (Son of Sir Wil- 2 Re- 
11 liam) the Sheriff return d Elongatus, a Withernam Iſſues, 
then an Appearance was entred foz the Defendant by Attomey, 

and a Superſedeas was granted by S. Eyres Juſt, 

Sir Tho. Powis moved, that the Superſedeas was irregular, fo2 
that he ought to appear in Perſon. But upon Jnquiry, Mz. Al- 
ton repozted, that the Oefendant entred his Appearance with the 
Philtzer two Daps befoze the Return, and the Attozney on the 
other Side makes out a Capias in Withernam without going to 
the Fate; the Elongatus not being then teturned, which was 
irregular. 

Holt Ch. J. The Sheriff returns Elongatus of Courſe, if he Ante 
cannot find him, and ſo muſt do in a common Replevin, foz 
he cannot falſify the Writ, but his Return is not concluſive. 
Eyres J. Cited 17 E. 3. 1. that when he will plead Non cepit, he 
may appear by Attoznep, to which Holt agreed, fo2 he ſhall not in 
ſuch Caſe put in Bail oz gage Deliverance, but it is a Superſe- 
deas to the Capias, and if upon non cepit it be found againſt 


him, there will be Damages given fo2 the Detinue, and Capias 
in Withernam fo? the Execution. my 


D E 
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Hains Caſe. Poſt. 


In Informa. WN this Caſe Sir Sam. Aſtry repozted the Courſe of the 
tions, At. Court, that where a Man is bzought in Cuſtody to an: 
5 2 ſwer an Inkozmation, he muſt plead Inſtanter, ſo upon an 


ſtanter, Attachment, if non eſt inventus be returned, and the 
Party comes in, he muſt plead Inſtanter ; but if he is not taken, 
but comes in voluntarily befoze the Return of the Writ, it ſeem: 
eth otherwiſe. 90 


Kiffin's Caſe. 


Trover or TM Trover agalnſt two, one pleads non Cul', the other pleads 
1 os — J a Releaſe of Actions, and it was found fo2 the Plaintiff a- 
5 on Faint the firſt, and fo2 the Defendant upon the Releaſe ; and the 
found guilty, Judgment was Quod quer nil capiat per billam, fo2 he made it 
2 joint; ſo if in Treſpals againſt two, one pleads not guilty and 
nm the other claims P2operty, and tis found againſt the fozmer and 
fo2 the latter, the Plaintiff cannot have Judgment; and no Dif- 
ference between Treſpaſs and Trover. Sir William Williams 
pro Quer. „ 


A Diſcharge The Court would not diſcharge a Man upon common Bail, 
1 that was diſcharged upon the Ac faz Releaſe of Pyiſoners, (tho 
to be plead- The Moꝛds of the At are ſo) but he muſt plead it, fo2 non con- 
ed. ſtat, that he gave due Tarnirg to his Creditors. _ 

4 N 
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Curry and his Wife Adminiſtratrix, &c. werſus 


Stevens. 


Ndebitatus Aſſumpſit fo2 Money received by the Defendant to Aſumprie 
| the Ale of the Plaintiffs, the Defendant pleads Quod cauſa 228" 5 


1-10 | Admiaiſtras 
actionis non accrevit infra 6 annos. The Plaintiffs reply, that ror, Sror of 


the Party died Jnteſtate tali die, and that no Adminiſtration — 
was committed till ſich a Time, and then Adminiftration was Reply, „o 
committed to the Mike, & fic cauſa actionis accrevit, &c. and A9minitee- 
conclude to the Country, and (as it ſhould ſecm) the Defendant . eil fuck 


a Time, infra 
demurred. 22 


Holt Ch. J. It hath obtained, that an Indebicatus lieth in Ante 
ſuch Caſe, but it ſeemeth not pꝛoper to the Ade of both, (tho it — 
may conclude ad dampnum ipforum) fo2 the Difference is where 9078. — 
the Mike hath the Choſe in Action in her own Right, and where dechre 24 
en auter droit, in the one Cale it ſhall ſurvive, in the other not; num 
in the one Caſe a Judgment alters the Property, in the other Where $cire 
not; but where there is Judgment againſt a Feme ſole, and af- Lei. »nd 

terwards a Scire Facias, and Judgment thercupon againſt Hu: 1 
band and TUife, and ſhe dies, the Husband is bound. Qiod bend _— 
Nota, | | | . „1 0 e 

pere the Plaintiff in his Replication ought to have concluded dans“ 
to the Country, koꝛ the Defendant might rejoin, that the Party 
made a Till, oz died Inteſtate, and that Adminiſtration was 
committed to J. S. fo2 ik one dies Inteſtate, and firſt Admint- 
tration is committed to one, and a Stranger receives Boney, 

and then Adminiſtration is granted to another, the ſix Pears sir Years, 
ſhall be accounted from the firſt Ayminiſtration; as where a Man from ber 
of full Age hath Right of Entry, and dies, lcaving an Jnfant, pus.” 
the Time ſhall run on. (O.) Here the Special Matter is not waved 11, the Re. 
by the Concluſion, it being in the Affirmative. Plow. 14, 15. plicerion co 
pe might either have omitted the Special Matter, and conclud- aclude. 
ed to the Country, 02 he might plead the Special Batter, but 
then ought to conclude, Et hoc paratus eſt verificare; and he ci⸗ 
ted a Caſe, Hill. 22 & 23 Car. 2. in Debt upon an Obligation 

fo2 Perfozmance of Covenants. whereof one was, that the De⸗ 
fendant (being Clerk to the Plaintiff) ſhould give him an Ac- 
count, &c. the Defendant pleads Perfozmance of the Covenants; 
the Plaintiff reply d, that the Defendant had received 5 |. and not 
given him an Account thereof. Mow the Defendant might either 
rejoin, that he had given him an Account, and conclude to the 
Country, 02 that Balefaozs took it away without his Aﬀent. 
Et hoc paratus, &c. And here in the pꝛincipal Caſe Judgment 
was given fo2 the Defendant. | 


Ante 308. 


TR 
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Lien and Flannough. 


Writ of In. Ale upon ſeveral Pꝛomiſes, one upon an Account, the other 
9 fo2 Monep won at Play. 
Serjeant Wright moved to ſet aſide the Crit of Inquiry, 
Ante . the Jury having found 651. Damages upon the Account. any 
rd. upon the other Pꝛomiſe, fo2 which an Action lies not (as the 
Court agreed) ſo that they have apply'd the whole to the Account, 
but that being a good P2omile, Judgment pro Quer. 


Meriel & Ux' verſus Kendal. 


Ante A Pꝛohibition was pꝛay d to ſtay a Suit in the Eccleſiaſtical 
— ſpui- /'\ Court fo2 theſe Nozds, He is a Cuckold, with an Aver⸗ 

ment, that in that Country it ſignifies, that the Aike is a 
CUhoze, and Pꝛohibition dented. : 


Rex verſus Terrel & al. 


1:4;amers 1 Nditment upon the Stat. Phil. & Mar. fo not wozking at 
on Star. Ph& 1 the Highways upon Notice. Holt ſaid, the better Opinion 
Mer of High hath been, that pou can give nothing in Evidence upon not guil- 


ways on not 


guilty no E. ty, but that the Taps are in Repair. 


Tipping and Coſins. 
Uſes, s DL Dward Coſins ſeiſed of Lands in Fee, makes a Settlement 
e by Deed and Fine to the Ale of himſelf and his Heirs, un: 


Remainder. tj a Matriage ſhould take Effet, and then to the Uſe of bis 
Wilke during her Life, then to the Ale of the Conulces and their 
Heirs during the Life of E. Coſins in Truſt, to pꝛeſer ve the con- 
tingent Remainders, and that they chould permit him to take 
the P2ofits, then to the Ale of the firſt, ſccond, third, and eve⸗ 
ry other Son (by that Wife) in Tail, then to the Uſe of the 
Heirs Males of his Body, Kemainder to the Heirs of his Body, 
Remainder to him and his Heirs fo2 ever: The Parriage took 
Cfen, E. Coſins hath no Iſſue Male by that Genter, but only 
one Daughter married to Tipping, and they had Iſſue Lucretia 
"Tipping. the Leflo? of the Plaintiff; but afterwards he had ano⸗ 
ther Daughter by another Uenter, and then levies a Fine with 
CUarranty (but it was agreed the Marrantp had no Effet in 
this Caſe, by Reaſon of Inkancp, &c. and that the Eſtate uy 
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by the Fine was defeated by Entry; and the only Queſtion was, 
whether Heirs of his Body be To2ds of Limitation o2 Purchaſe. 
And it was adjudged without Otfficulty, that the Heirs of the 
Body take by Purchale, and theretoze not barr'd by the Fine; 
fo2 here no Ale can reſult to E. Coſins, becauſe it is expꝛeſly li- 
mited to the Conuſces and their Heirs during his Life, in which 
rcſpct it differs from the Caſe of Fenwick and Milford. Inſt, 22. b. 
and Pybus and Mitford. x Mod. 159. becauſe in thoſe Caſes 
the Party had not limited the Uſe out of him during his own 
Life, as here he hath done in expzeſs Terms; and it is too re- 
mote to imagine, that the Truſtees, whole Eſtate is created to 
ſuppozt the Remainders, ſhould make a Feoffment to deſtroy 
their Eſtate, whereby to raiſe an Eſtate fo2 Life by Amplication 
in the Feoffoz, 2 Co. 51. a. And whereas it was objeited by Ser- 


jcant Wright, that the Truſt fo2 E. Coſins was executed by the 


Statute of Uſes, fo2 the Cle limited to the Truſtees is voio, 
and they are in by the Common Law, as where a Man makes a 
Fcoffment to certain Truſteeg and their Heirs, to the Uſe of 
them and their Heirs in Truſt koz J. S. this Truſt is exccuted by 
the Statute. It was anſwered by the Chief Juſtice, that in this 


Caſe the Conuſces take by the Statute of Uſes, becauſe the Li⸗ 
mitation of the Ale is different from the Eſtate of the Land, as 


where a Feoffment is made to the Ale of the Feoffee fo2 Life, 
Remainder to J. 5. the Feoffce is in by the Statute. Feoff- 
ment to A. and his 7eirs, ta the Uſe of A. and B. and his 
Heirs, they are Jointenants; the Difference is, that where the 
laſt Fee-ſimple of the Uſe is limited to him, who hath the Eſtate 
ok the Land, he is in by the Common Law, as in the Caſe 
Inſt. 22. b. where a Feoffment is to the Ade of the Feoffo2 in 
Tail, and after to the Uſe of the Feoffee in Fee. In the Caſe 
of Pybus and Mitford, Hale ſaid, that tf a Feoffment were made 
to the Ale of the Heirs of the Body of the Feoffoz, from and 
after the Death ok J. S. there no Eſtate fo2 Life would reſult till 
after the Death of J. S. He ſaid, that whether Feoffees take 
by the Common Law oz by the Statute, yet where the Uſe is 
once diſpoſed of to them and their Þeirs (whether the Statute 
eretutes it o2 not) there cannot be an Uſe upon an Uſe, noz a 


Truſt upon ſuch an Ale to be executed by the Statute. Quod 


Nota. Judicium pro Quer. 


Fuſee and Rowe. 


'T Jole ſaid, It the Defendant pleads in Bar of the Writ of Ante 


Coſts on a 


Writ of Er- 


L Erro?, and hath Judgment, that the Plaintiff be barred, 


then the Defendant is to have no Coſts; but where the Judg- cor. 


ment is affirmed, the Dekendant is to have Coſts upon the 
Stat. 3 H. 7. 10. 5 
8 Philips 
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Judgment 
pro Def on 
Error in Par- 
lia ment re. 
vers'd. 


Philips and Bury. 


Adgment was given in this Court fo2 the Dekendant in Sjez⸗ 
ment (Ante ) which being now reverſed in Parliament: 
Pemberton p2ayd Judgment here, quod Quer recuperet termi. 
num, fo2 tho there be no Pꝛecedent, pet the Realon is the ſame 
as where Judgments fo2 the Dekendant hath been reverſcy in 
the Exchequer⸗Chamber and returned hither, this Court hath 
given Judgment pro Quer. Yelv. 76. Faldo and Ridge, tis true, 
the ſuperioꝛ Court may give Judgment accozding to the Caſes, 
Roll. 774. but they never do it in the Houſe of Lozds, and it ig 
not of Neceſſity that they ſhould. If a Bill in Chancery be diſmic. 
ſed, and the Lows in Parliament reverſe the Oiſmiſſion, the 
Chancery pzoceeds to give Relief. Dyer 373. b. that if a Judg: 
ment in Antient Demeſne be reverſed in the Court of C. B. 


the Plaintiff ſhall not have Judgment to recover Seiſin of the 


Land, but only that he be reſtozed to his Action. 

But it was anſwered by Web, and reſolved by the Court, 
that the Judgment ought to be given in Parliament, and can: 
not be given by this Court, fo2 it were unreaſonable ta compe! 
the Judges to give Judgment againſt their Opinions. Jn a 
Formedon in C. B. if the Defendant pleads in Abatement, and 


the Writ abatcs erroneouſly, and upon a Writ of Erroz here, 


that Judgment is reverſed, the Plaintiſt (hall pꝛoceed in this 
Court, and ſo it is in Caſe of a Crit of faux Judgment of ſuch 
a Judgment in Antient Demeſne ; if the C. B. adjudge, that the 
CUrit ſhall not abate, they ſhall hold Plea and p2oceed, fo2 which 
the Chief Juſtice cited Fitz. Nat. Br. 19. D. againſt the Caſe in 
Dyer 373. b. 3 8 3 

Ik we reverſe a Judgment given in C. B. fo2 the Defendant in 
Eſcetment, we give a new Judgment koz the Plaintiff if the Ye: 
tits warrant it. 1 Cro. 511. Mulcarry and Ayres. Roll. 774, 


and lo it ought to be in the Exchequer Chamber, but upon a 


Demurrer there they cannot award a Mrit of Inquiry of Dama: 
ges, but only Quod Quer recuperare debeat, and then we p28: 
feed in B. K. And that the Court which reverſeth the Judgment 
ought to give a new one. Vide 2 Saund. 256. 4 Inſt. 72. 2Cro. 
534. 1 Saund. 180. Cook and Gerard. And in the Caſe of a 


Oilmiſſion in Chancery, if it be reverſed by the Lozds, they give 


Direction to give Relief, but in Caſe of Erro? of a Judgment at 
Law, they give the abſolute Judgment, as was done in the Cale 
of Noel and Nalſon. 2 Saund. 225. Where the Judgment given 
below was affirmen in Parliament: And in the Caſe of Robinſon 
and Worley, Judgment was given in this Court fo2 the Defen- 
daut in Ejectment, and reverſed in the Erchequer-Chamber, but 


the Plaintiff did not there pꝛap Judgment fo2 him, and fo2 that 


4 Reaſon, 
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Reaſon, tho the Reverſal was affirmed in Parliament, pet the 
Plaintiff could never get Judgment afterwards. Nota. 


Rex verſus Larwood. 


Pon an Jnfozmation ſetting fozth, that the City of Nor- A Diſarer 


wich is an antient City, and that the Jnhabitants and 
Citizens thereof have Time out of Bind been a Body Politick, 


 antiently called Citizens and Commonalty, and now, Bapyoz, 


elected Shes 


his not ta- 


Sheriffs, Citizens and Commonalty: That King Henry the Ob, ©* 


Fourth Anno Regni ſui quinto granted to the ſaid Citizens 
and Commonalty, and their Heirs and Succeſſoꝛs, that the ſaid 
City ſhould be a County of it ſelf, and ſeparated from the 
County of Norfolk, and that the Citizens and Commonalty 
ſhould yearly chuſe a Bayo2 and two Sheriffs (in Lieu of four 
Bailiffs, which they had antiently). And that King Charles the 
Second granted and confirm'y the Pzivileges granted them by 
H. 4. and that in the Election of Sheriffs, the Wayoz, Sheriffs, 
and Aldermen, between the 24th of June and the of Septem- 
ber, ſhould chule one Sheriff, and that the Citizens and Com- 
monalty ſhould chuſe the other Sheriff: That the Defendant, 
Thomas Larwood upon the gth of July was by the Bapoz, 
Sheriffs, and Aldermen, duly choſen one of the Sheriffs koz one 
Pear, to begin the 29th Dap of September then next, whereof 
the Defendant had Notice, and did not appear, but refuſed to 
take the Daths and Office upon him, by Reaſon whereof the 
King's Buſineſs remain d undone. : 


The Dcfendant pleads the Cozpozation-Act 13 Car. 2. and that 
he is, and at the Time of the ſaid Election was one of his 
Majeſty s Pꝛoteſtant Subjects diſſenting from the Church of Eng- 
land, and had not received the Sacrament, &c. within one Pear 
next befoze his Election, and therefoze he was incapable of the 
ſaid Office, and the Election void, and that he gave Notice 
thereof, &c. and that on the 9th of July, 1 W. & M. he took 
the Daths and ſubſcribed the Declaration 30 Car. 2. 
The Attomey-General replies, that the Defendant, as a 
Member of the Church of England, ought to have received the 


JO yearly, and not to take Advantage of his own 
t. 


The Defendant rejoins, and ſets fozth the Stat. 1 W. & M. 
fo2 exempting his Bajeſty's Pꝛoteſtant Subjects, diſſenting from 
the Church of England, from the Penalties of certain Laws. 
And upon this there is a Demurrer fo2 the King. 
This Caſe was argued by Levinz and Pemberton foz the King, 


and by Rotheram and Wright, Serjeants, ſoꝛ the Defendant : 
And it was urged fo2 the Defendant, 


Sf 2 I. That 
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King's Char- 


ter. 


Departure. 


the Government, and the King hath a natural Intereſt in every 


their holding the Dffice, but not quoad their Puniſhment. Every 


1. That hc was not duly clected, fc2 by the Charter of H. 4. 
the Puvilege was veſted in the Citizens and Commonaitp, 
which could not be diveſted by any ſubſequent Charter, without 
either Surrender 02 Fozfciture; the Mapoz and Aldermen are 
not capable of ſuch a Hzant, being but a Patt of the Cozpoꝛation. 
12 Co. 120. the Cale of Dungannon. | 

2. Admitting, that the Might of Elcckion is good, here is ſuf- 
ficicnt Matter of Cxcuſe; fo2 it were vain fo2 him to undertake 
an Dffice, which he could not execute, and this Dilability could 
not be cured oꝛ removed by any after At, but the Election it ſelf 
is void; they cited the Caſe of the Bayo? and Probi Homines de 
Gilford verſus Clerk. (Vide S. C. 2 Ven. 247) and this differs 
from the Caſe of Sir John Read, who had incurred a Sentence 
of Excommunication at the Time when he was choſen Sheriff, 
fo2 there he might have qualifyd himſelf by taking off the Ex. 
communication, but this Election is void by a p2ecedent Diſabi- 
lity; and of that Opinion was Eyres jun. Juſt. 1 

Holt Ch. J. and Eyres ſen. Juſt. argued fo the King, that the 
Defendant was duly elected; foz where aCozpozation takes a new 
Charter concerning antient Liberties, they may Ale it either by 
Way of Gant oz of Confirmation. 2 Roll. 197,198. Eyres laid, the 
oꝛds enure but by May of Dpinance; and as the Cozpozation 
themſelves might have committed the Execution to Part (as in 
4 Co. 78. to a (elect Number) ſo the King might make ſuch Con- 
ſtitution as they themſelves might have done without him, but 
per Holt, the new Charter had been void if the Cozpozation had 
refuſed it; but when they except and put it in Execution, then 
'tis good: Here the Commonalty had Notice, and agreed to 
chuſe but one Sheriff, and the Eleckion of the other by the Bapoz, 
Aldermen, and Common council, chews prima, facie, that they 
accepted it, elſe the Defendant might have ſaid they did not ac- 
cept it; but now tis ſo admitted. _ SE 

2. The Defendant hath not plcaded a ſuſkcient Excuſe ; it 
was agreed by all the thzee Juſtices, that upon this Pleading he 
cannot have Advantage of the new Statute ; foz he ought to 
have pleaded it at firſt, being a pzivate Statute, and not ag here 
by Way of Rejoinder, which makes a Departure from the Bar; 
but Holt and Ey res ſaid, they would not now deliver any Opi⸗ 
nion, whether the new Statute would have avail'd him ik well 
pleaded: However, it is plain the Cozpozation-At did not intend 
any Advantage to Diſſenters, it makes the Election void quoad 


Subject is bound by Law to contribute to the Adminiſtration of 


one of them koz that Purpoſe, therefoze he map reſtrain to go be- 


vond Sea. Mo. 111. tis equal as if one were held by Tenure to 
do ſuch Services as ſhall be required, if a Yan not __ 
0 


2 


. 


* 


— 
un— 
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hold by Szand Serjcanty to do a Service at the Cozonation, the 
Meanels of his Qu-lity ſhall not ercuſe him, but he muſt make 
an honourable Deputy. Inſt. 107. So an Abbot, Tenant by 
Knight's Service maſt find a Pan, fo2 the Service muſt be per⸗ 
fo2m'd. Inſt. 99. b. A fortiori, a Diſability which a Man lieth 
under by his own Ockault ſhall not avail him: Receiving the 
Sacrament being made a political Teſte, every Man is bound to 
qualify himſclf oꝛ incur the Puniſhment; the Office of Sheriff is 
a Ropal Office. 3 Leon. 33. Savil 43. 9 Co. 46. b. Every one 
is obliged by the Rubyick and Act of Parliament to receive the 
Sacrament thꝛee Times a⸗pear; one Fault cannot ercuſe ano- 
ther, no2 is a Man allow d to diſable himſelf. (Note, Holt ſaid 
it had been moze pꝛoper to have made By-Laws among them. 
ſelves, and to have bꝛought Actions upon them). But it was 
adjudged fo2 the King: And afterwards the City of Norwich 
obtain d a (Urit under the Gyeat Seal of England, to enable 
them to ſupply the Ulacancy by a new Election. Quod Nota. 


Rex verſus Owen. 


Lg a Mandamus to reftoze Owen to the Office of Clerk of 

the Peace of Kent, ſetting fozth, that he was duly no- 
minated by the Earl of Wiachelſea, Cuſtos Rotulorum ; and up- 
on the Return the Juſtices ſet fozth the late At of Parliament, 
1 W. & M. that the Cuſtos ſhould appoint the Clerk of the Peace 
prout per TA, that the Earl of Winchelſea, Cuſtos Rotulorum, 
appointed Owen during Pleaſure, and then the Earl died, and 
the Loꝛd Sidney was appointed Cuſtos, who named Sanders to be 
Clerk of the Peace, and therefoze they could not reſtoze Owen; 
and it was adjudged a good Return, fo2 the late Statute gives 
the Cuſtos a particular Power to appoint the Perſon, Continu- 
ance, and Manner of holding the Office ; and the Coz (only) 
in the At exclades the Power to name in any other Manner, 
therefoze the Appointment during Pleaſure being leſs than 
Authozity, and not warranted by it, was void. 


Aſton's Caſe. 


A N JndiFment againſt a Juſtice of the Peace fo2 not binding 194i&menc 


ober Offenders, charged upon Dath with a Riot, was bd of 
quach d; tog that ſuch Jndiment lieth not. 


Peace. 


Roberts 
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Roberts and Newbold. 


Award, Ebt upon a Bond fo2 Perfozmance of an Award; it wag 
Guerdian objected, that one of 11 to the SubmiMon wag 
an Infane An Inkant, who cannot by Law ſubmit ; and if no SubmiMon 


ſhould ſub- no Award, and Shower cited March 141. Rudſton and Yates, 
— but the Court held, that tho' an Jnfant cannot ſubmit, pet his 
Guardian may ſubmit fo; him and bind himſelf, that the Inkant 
Hall perfozm the Award, as was done in this Cale: And Eyres 
ſen. J. ſaid, that there are ſeveral Caſes, that the Submiſon 

of an Jnfant is not void, but voldable, contra March 141. 


Tully & Ux' verſus Marwood. 


Error to re. KRror to reverſe a Fine for Infancy. A Scire Facias was award. 
2 7 ed againſt the Conuſees, and the Sheriff return d Scire Feci, 


* Sci Fa c and they made Default, nevertheleſs the Court would not grant 
che Terte · Judgment without a Scire Facias to the Tertenants ; fo2 tho not 
nants. neceſſary in Point of Law. pet it is always required by the 
- Courſe of the Court, and was ſo ruled in the Caſe of the Low» 
Pembroke; and Holt Ch. J. ſaid, this Courſe came up ſince the 

Statute of Uſes, fo2 now the Conulees are but Jnſtruments, 


Atkin and Urton. 
© Mortgagor Montgagoꝛ Covenants after Default to make further all- 
ney wa rance, fo2 the abſolute ſure Baking, &c. Holt Ch. J. 
Aſſurance, (aid, the further Aﬀurance muſt be abſolute, becauſe the Eſtate 
i.c. Abſo- ig to be abſolute; but this ſhall not oblige him to releaſe his E- 
Bo  quity of Redemption; and he ſaid a Warranty is not to be in- 

 Certed in ſuch further Aſſurance. 


lden Shower moved to quaſh an Indictment, the Caption being ad 
| on = 5 Seſſion tent per Adjournamenr', not ſaping when they began, no: 


Adjourns. whente adjourned, Sed non all, fo2 this is the common Fon, 
ment, well, and well enough, | N 


Divers Judg- Holt Ch. J. ſaid, N an Executoz pleads diverſe Judgments, 
ments plead- and there is a Default in one, tis naught fo2 the hole. 9 
ed, on i in Judgment binds the Executoz becauſe of the Goods, but doth 
2 not bind the Goods. There are ſome Caſes, that an Executo? 
Whole. map plead a Judgment upon a Debt by ſimple Contra in his 
own Time againſt a Debt upon a Bond; but J never took that 


to be Law. | 
2 | Kirk- 


Ny — 


— 


”— mn 


Anno 6 Will. III. in B. R 319 
Kirklue and Wheeler. 


Ebt qui tam againſt an Attoznep of the Common Pleas, bie, of e:i- 
i Y ſo? crerciſing the Office of Under.ſheriff longer than one s. 
Pear: He pleads his Puvilege, and it was allow d; the Court 

ſaid it would be otherwiſe in Cale of an Jnfo2mation, but Debt 

qui tam is perfectly the Suit of the Party, tho the Attoazney-Ge- 

neral may pꝛoceed fo2 the Ring, if the Party releaſe oꝛ become No Defence. 
nonſuit. Note, He was admitted to plead ta the Jurisdiction 
without making Ockence; contra 1 Inſt. 127. b. 


Wild verſus Villers. 


Jetment in Court of Ely removed by Certiorari. Serjeant Franchiſes. 
L., Wright demands Conuſance fo2 the Biſhop of Ely, being *roce*dings 
a Royal Franchiſe, and Stone had a Warrant of Attoznep fo? ing Conu- 
that Purpole: Holt ſaid, there muſt be a new Declaration in bac. 
this Court, and then, after the Dekendant's Appearance, the 
Conuſance is to be demanded, fo2 the Defendant may counter- 
plead the Conuſance ; but if he will not appear, you have a Pro- 
cedendo; we muſt have a Roll made of it, that the Court be pol⸗ 
(Ned, then we appotnt a Day upon the Roll; and if you do not 
hold your next Afſiſe pou loſe pour Conuſance, tis a Continuance 
Dilcontinuance] of pour Plea. Day was given to ſhew Cauſe 
why there ſhould not be a Procedendo. 


; 
| Monger's Caſe. 


* DE Court denied to grant a Certiorari to the Old Baily, No — 

ſaying, they never do it, becauſe the Judges fit there. 0171, 
Yet Quare, how this Court can legally take Conuſance of Pꝛo⸗ 
ceedings there without a Certiorari, the Old Baily being another 


ks we and poſſeſs'd of their own Reco2ds till remov'd by Certio- 
rari, &c. | — 


D E 
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Wickſliy & al verſus Strut. 


ER Holt Ch. J. There one gives Bail in the Admi⸗ 
ralty, the Bail may be ſued there upon this Recogni: 
zance in their own Court; contra 4 Inſt. 135. (and a 
Nꝛohibition deny d). 


Bail in the 
Admiralty 
ſuable there. 


Proberts and Edmunds. 


Death of the Rr in Fact aſſigned, that the Plaintiff died befoze the 


Plointif be. Judgment, but the Judgment was affirmed niſi, &c. And 
Vide the tare Holt ſatd, he was not well ſatisfied with the Caſe of Dove and 
Statute. Darcen. Sid. 93. f02 there ſhould be a Scire Facias againſt the 


Executozs 02 Adminiſtratozs ; and the Truth will appear upon 


the Sheriff's Return. 
horn agg ; Walton and Spark. 
* - ſave 85 
harmleſs 35 Ebt upon a Bond, conditioned to ſave a Pariſh harmleſs 
8 from John Goſlin, his Wife and Childꝛen; the Defendant 


Children; pleaded, that the Pariſh was not damnify'd, 8c. The Plaintiff 
one of the replies, that Joſeph Goſlin (Son of the ſaid John) became Jooz, 
Children and that two Juſtices made an Ower, that the Parich ſhould pay 


marrics and 


has Children, 2 8. per eck fo2 the Maintenance of Joſeph, his Nike and 


and then be- Childzen, and by Uirtue thereof the Overſeer, 14 Septemb. bc. 
comes Poor, "Ix | | paid 


&c. o 


4 


—U — —— — — — 


—— 
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paid 28. fo2 one TUcck then paſt, and that 8 d. Part thereof, 
was fo2 the Haintcnance of Joſeph, The Ockendant tejoins, 
that Joſeph was able to maintain himſelf abſq; hoc, that 8d. 
was paid fo2 the Maintenance of Joſeph, whereupon the Plain: 
riff demurs. And it was reſolved by the Court, Ee 
1. That this Traverſe was immaterial; fo2 a Traverſe ſhould Inmvterial 
be always of ſuch Part, as, it found fo; the Defendant, wouln 
- deſtroy the Plaintiff's Action. Vaugh. 8. Here the CUife and 
Childzen of Joſeph are Part of his Family, and Relief fo2 them 
is Relief fo2 him, ko; he is bound by the Laws of God and Ma- 
ture to provide fo2 them, and therefoze he might become impo- 
tent by the Charge of his Childzen: Jf Joſeph were dead, the 
CUife and Childzen are not within the Bond. Holt Ch. J. ſab, 
that if a Man marries a Gzandmother with whom he hath any Note. 


Eſtate, and ſhe dies, he wuſt maintain the Gzandchildzen, tho Bute. J 156: | 
the Relation be determin d. ildren ex- 


tends to 


Bulſtr. Gerard's Cale, and the Moꝛd Childꝛen in the Sta- Gtandchil- 
ture is extended to Gzandchildzen, becauſe there is the ſame na- dn F. 
_ tural Aﬀection ; but not ſo here where the Circumſtances of the Grandfather 

Ban were the Inducement, but it may include Childzen bozn af. in L w. 
2. The Traverſe is too narrow, fo? if 6 d. had been fo2 Joſeph, Traveſe too 
82 1d. the Bond is fozfeited. Dyer 115. Inft. 282. 1 Saund, . 
269. Osborn and Rogers, and 312. Rex verſus Kilderby. 1 Bulſt. 
116. Yelv. 225. Newhall verſus Barnard. And Holt noted the 
Difference between the Caſe of Daks. Inſt. 282. And the Caſe 
of Osborn and Rogers, fo? in the latter the Plaintiff was to reco- 
ver Damages pro tanto, but in the fozmer, the finding fo2 one 
Oak goes to the whole Foxfeiture of the Bond, and ſo would 
any lefſer Sum have done here; but he that pleadg an Oder to 
_ allow 8d. cannot give in Evidence an Ower to allow a leſs 
Sum, fo? it is an entire Thing, and therefoze Holt ſaid the Oz- Order to be 
det ſhould be traverſed, as ſet fozth, and not like the Caſe of the 22 * 

Das, where Caſte oz not Caſte is the Subſtance, | 

And Whereas it was objezed, that the Juſtices could not Juſtices Oc- 
make ſuch Omer fo2 Payment of a certain Sum weekly ; the 
Court ſeem d to be of the ſame Opinion, but ſaid they do it all 

over England, & Communis Error facit jus; but however, that 
is not now the Queſtion, fo2 if the Pariſh paid it, it is a good 
Beeach ; and then the Bzeach being well afligned, the Averment 
of the 8d. (which led the Defendant out of the Way) is Sur- 
pluſage and Nugation. i Ore 


Judicium pro Quer. 


1 ir 


* 
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Sir Philip Egerton's Caſe. 


Nonſuit on E bzought an Action againſt the Colledoꝛ of the King's 
1 — Tax, who bꝛought it down to Trial by Pꝛoviſo, and 
. there the Plaintiff was Nonſuit; and now the Defendant moved 
fo2 Coſts in triplo. Note, The Judge could not certify in this 
Caſe, that the Defendant was ſued as Colledoz, becauſe the 

Plaintiff was Nonſuit befoze Evidence. | | 
Holt Ch. J. Jt muſt appear then by Affidavits, and there 


muſt be a ſpecial Entry; quia ſuper exam' apparet Cur', &c. 


Quzre, Jt it did not appear by the Recoꝛd. 
Williams and Cary. 


Caſe by Ex- F NAle fo2 an Executo? againſt the Sheriff fo2 a falſe Return, 
1 viz. that he had levied 20 l. and had Goods in his Hands 
fa'ſe Return, tO the Clalue of 40 l. whereas the Goods were in truth wozth 
8 311. Cernict pro Quer. And now upon a Motion in Arreſt of 
Goods, &. Judgment. pos 3 
e Northy objccted, that the Action lies not foz an Executoz by 
the Stat. 4 E. z. de bonis Aſportatis Tis true, an Executo? 
may have an Ejectione firmæ fo2 Recovery of a Term; ſo Ra- 
viſhment de Gard, and Quare Impedit, but here 'tis a meer perſo: 
nal Tot and nothing taken from the Teſtatoz; and he cited 
1 Roll. 913. Spurſtow and Prince. 5 
Herring contra, That the Stat. de bonis Aſportatis is always 
extended by Equity. 5 Co. 27. Ruſſel's Caſe. An Erecuto? 
bꝛought Trover. Sid. 88. An Executo2 may bzing Debt upon 
the Stat. 2 E. 6. fo2 not ſetting out of Tithes per Twiſden. 
Hob. 207. Speak verſus Richards, that where the Sheriff levies 
Monep upon a Fi. Fa. the Plaintiff hath ſuch an Intereſt therein, 
that he map releaſe to the Sheriff befoze the Return of the TUrit. 
2 Cro. 73. Ayr verſus Ayden. 2 Saund. 47. Wilbraham verſus 


Snow, that the Sheriff may bzing Trover of Goods taken in 


Execution. He likewile cited the Caſe of Perkinſon verſus Gil- 


ford. 1 Cro. 539. Jones 430. S. C. That an Action of Debt lies 
againſt the Erecuto2s of a Sheriff foꝛ Woney levied upon a Fi. 


Fa. being a Duty veſted, fo2 the firſt Defendant was diſcharged 

of ſo much as was levied by the Sheriff, and therefoze the She- 

riff's Executozs mult anſwer fo2 it. In the Caſe of Maſon ver- 

By Executors ſus Dixon. Jones 173. and Latch. 167. The Court was divt- 

againſt » She- ded, whether an Erecutoz could maintain an Adlon againſt the 

kee. Sheriff fo2 an Eſcape upon meſne Pꝛocels in the Time of the 

: Teſtatoz, but Jones there inclined, that it would lie in Caſe of 
E1ecution. 

3 Holt 


— 
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Holt Ch. J. Indeed tis caſier to maintain an Action againſt 
an Exccutoz than foz an Erecutoz, but it was reſolved in the 
Caſe of Perkinſon and Giltord, that the bare Levying of Bonep 
by the Sherift, without returning the Writ, intitles the Party 
to his Action of Debt; now the Giving an AKipz of Debt where 
Caſe lay befoze, doth not intitle the Executs2, moze than befaze ; 
ſo the Queſtion is only, whether Caſe would lie upon the Stat. 
de bonis Aſportatis: There is a plain Diverſity between the Caſe 
upon melne ]2oceſs, which is meerly perſonal, and doth not go 
to the Right, and this Ca:e upon Execution, which affefs the 
Pꝛopertp of the whole Debt. TUhen Goods are taken upon a 
| Fi. Fa. the ꝛoperty is diveſted out of the Defendant; but if the 
| Sheriff returns nulla bona, both Partics are concluded and c- 
| ſtopped, and thereby the Pꝛoperty is teſtozed to the Defendant ; = 
and as an Action would lie in that Caſe, ſo here in the pincipal 
Caſe, it being found by Clet did, that the Goods were wo2th 41 1. 
over and above the 401. tis plain he return d quoad refid. nulla 
bona. And J conceive, that the Erecuto2 map maintain this 
Action, fo2 it 1s within the Equity and Reaſon of the Statute, 


and almost within the TWo2ds, and tis ſtronger than where the 
Body is taken. | 


* I ads cd 9 ** » » Ate arc; ata — C 


Fes ce het ad —_— 3 . an "I 4 1 0 


Judicium pro Quer', niſi. 


| Note, It muſt be intended in this Caſe, that it was proved 

| to the Jury, that the Sheriff ated corruptly, and might 

| then have had more Money for the Goods, elſe (it ſeem- 
eth) the Action lieth not. 


St. John and Camphell. Vide ante. 


Js R Barth. Shower moved to amend the Demurrer to the Pane 
Demurrer. 1 « Diſconri- 

Holt Ch. J. That were by amending the Receqd to bzing a nuance. 

- Cauſe into Court, which is now out of Court, fo? it is a Diſcon- ..\+..*. 5:5 


er after a Diſ- 
tinuance. Then Sir Barth. Shower pꝛay d a Repleader. 


continuance. 
Holt. That cannot be after a Diſcontinuance. (Northy, Tis 
all upon Recozd). 


Sit Barth. Shower. J hope we may diſcontinue without 


Holt. There is no Cofts upon a Diſcontinuance in Law; o- wh bu 
therwiſe where you diſcontinue by Leave of the Court. es bo. 
Law ; contra, 
if by Leave. 


Tt 2 e Rex 
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Rex verſus Chaplin. 


Juſtices can't T UIſtfces made an Over, that an Appzentice (whoſe Baſter was 

* dead) ſhould ſerve the Remainder of his Time with his 

Poſt. 3z3. Maſter's Widows ſecond Husband : And upon Motion the O;. 
der was quaſhed, foꝛ the Juſtices have nothing to do about i” 
ing over an Appzentice ; and tho' he applyd to them, that could 


not give them a Jurisdiction. 


Wood and Hill. 


Spiritual TW was a Libel in the Spiritual Court againſt Wood, 
— Pg as School-maſter and Recto? : And a Prohibition was 
18 todepri- granted as to the Examination of any Matters relating to the 
ving 1 Office of School-maſter, fo; when the Biſhop hath once granted 
_ his Licence, he hath erecuted his Authozity (eſpecially in this 
Caſe where the School is of the Foundation of Queen Eliza- 
| beth, and the King's Chancelloz is Uiſitoz) but they may pꝛoceed 

upon the Article — him, fo2 being dzunk, Nc. which is con- 


tra bonos mores. 


Rex . The Mayor, Commonal ty, and Burgeſſes 
of Colcheſter. 


Mandamus Ton having made a Return to a i neither ſigned 
1075  Corpo- no2 under the common Seal. Coniers moved, that it 
rurn'd, but might be ügned, and cited Mo. 548. Scrogs verſus Spencer. 
neither ſigns Holt ſaid, Jt is uſual fo2 the Bayo? to ſign it (tho not legal- 
nor ſealed. iy neceſſary) therefoze let him ſign it. Nota, Per moy, the Cale 
Ante in Mo. only requires the Name of the Office, but neither Chal- 


tian no? Surname to be lublcribed. 


Hains and Hughes. 


In Treſps6, T Reſpaſs fo? entting his Cloſe and cutting his Cable, where- 


: 4 by he loſt the Ale of his Boat; 2 d. Damages were gi⸗ 


ſans Judges ben by the Jury; and now it was moved, that there might be no 
Certificate. moꝛc Coſts, But Holt (aid, Foꝛalmuch as the Judge doth not 
certify upon 43 Eliz. c. 6. that it was a frivolous Action; and it 

is not within the new Statute (ſemble que il intend 22 & 23 

Poſt, . Car. 2. 9.) the Plaintiff muſt have his Coſts ; but it were other: 
wiſe if the Action were fo2 Bzeaking the Cloſe and Cutting his 

Rails, fo they are fix d to the Freehold. Batteries are * 

4 n 


tl. 2.4. alt. 
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in 43 Eliz. and therefoze it ſeemeth the latter Statute was made 
to ſupply it; but it muſt be intended of ſuch perſonal Actions, 


where the Judge can make ſuch Certificate upon the Nature of 
the Thing. 


Rex werſus The Pariſh of Trinity in Exeter. 
Belvin's Caſe. 


C{ NUerſecrs of St. George's are to remove, and they of Trini- Poor's Set- 
ty to receive, and an Ower was directed to both Pariſhes ments. 

to remove and receive, and therefoze quaſhed, fo2 it is entire: 

And tho Prat ſaid, here is a good Judgment, that they were laſt 

legally ſettled in Trinity Pariſh, yet the Court anſwered, that 

was but the Opinion of the Juſtices, and the Foundation of 

their Judgment, which is, that he be removed, Kc. 


an Overſeer was indicted, quod cum ſuch an Oxder was made Overſeers 
he had dilobey d it, and now Grove moved to quaſh it, fo2 the mae tor 
Jncertainty of the quod cum; but Holt ſaid it was well enough en Order 


an Order, 
by Map of Recital, he conkeſſed he had known an Dyer quach d & quod cum, 
fo2 that Exception, but 'twas always againſt his Opinion. 1 — _ 


Lampton and Colingwood. 


JT © Bro! in Fact coram vobis upon a Judgment in Scire Facias The Merit 
' 1. againſt the Ball; the Scire Facias ſuggeſted, that Lampton - — 4 
ſurvived, whereas in Fact the other ſurvived : But per Cur', the Suit not af: 
— Writ of Erro? lieth not in this Caſe, koz the Merits of the fg*abl- for 

Cauſe 02 Foundation of the Suit cannot be afſigned ko: Erroz in nne 
Fact, but only Miſtakes in Faf, pendente placito, which might r<1icv's b 
hinder the Pꝛoceedings, as where an Jnfant appears by Attozney : —_— Que- 
But this being the very Gift of the Aﬀion, the Party can be re. 
lieved only by Audita Querela. And tho' Northy urged, that a 
CUrit of Erroz had been allow'd fo2 the Bail, where there was no 
Ca. Sa. againſt the Pzincipal; and fo2 that cited 4 Leon. pl. 76. 

Hunt and Gonnel, and pl. 99. 3 Cro. 730, 733. Pet Holt ſaid, Executor to 

he did not appꝛove thoſe Cales, but pꝛeferred the latter Authozity lf Sete! 
of Barcock verſus Thompſon. Sty. 281, 288, 323. Roll. 309. S. C. Devellovie 
And afterwards the Plaintiff bzought his Audita Querela in the tun d. 
pꝛincipal Cale; and tho' he was an Erecutoz, yet becauſe a De- _ 
vaſtavit was return'd, he wag held to Special Bail. 


Per Holt. Che Attozney-General cannot ex Officio, enter a Wege 


: rol. to 8 
Non prol. to an Infozmation without a (Warrant ko; that Put- Information 
pole from the Crown. _ — 


Rex Crown, 
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Rex verſus Lammas. 


Sheriff le- e moved, that Juſtices of the Peace made TUarrant tg 
. a Conſtable to levy a Fozfeiture upon the late Statute a. 
by the Con- bout Low-CUines, of the Defendant's Goods; the Boney was 
table. levled by the Conſtable, and afterwards the Conviction was re 
moved hither and affirmed, and thereupon this Court iſſued Pꝛo. 

| ceſs to the Sheriff, who now thzeatens to leby it again. Holt. 
No Audica hat can we do? J think you may plcad it, tho' there be ng 
> p bg Scire Facias, fo2 there can be no Audita Querela againſt the King, 
King. Con- Then Northy moved to quaſh the Conviction, being after Non 
vidtion re- Cul' pleaded and returned Engliſh. Sed non all', fo? "tis a ſpecigt 


turn'd in 


Englih, Allthozity, &c. Adjournatur. 


Term. Sanctæ Trin. 
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„ 
— - — 


Smith and Butler & Ux. 


> accozding to the Paper Act tn eight Days, we mult 
45 examine the Matter in Court and make a Kccozd, 
and give Judgment: 'Tis a Queſtion, whether com- 
mon Bail mult be filed within eight Days after the _ 4 
| 1 urned, 


Time for Ap. H Ch. J. There appearance of Bail is not put in 
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turned, 02 after tis returnable; we ll hear the Defendant, but if 
he will not appear, we'll pzocecd by his Default. 


— 


Cheſhire moved fo; an Attachment againſt Broad and others, Biff, may 
fo: Breaking into a Room with Giolence, &c. to arreſt one . 
james Barry Elq; who then lay ill of a Fever. 


reſt, not 
Holt. Jt appears the Bailiff found the outer Dooꝛ open, and outer. 
then he may open the inner Dooꝛ; and tho the Defendant was 


il, J do not know that gives him any Pꝛotection. (Quære.) 


The Yayo? and Commonalty of New Sarum failed to petfo2n On Mund 
an Award, which was made a Rule of Court by Conſent, &. 252 * Cor- 
and Gold moved fo ſome Remedy againſt the Coppozation. eie 
Holt Ch. J. It the Beach could be fix d upon any particular Def. alters 
Perſon, we'll attach him, as where a Mandamus is directed to a d. 
Coppozation, and any particular Perſon be in Fault, we grant an 
Attachment, &c. ZE | 


| 3 | Mod. ; 
St. Leger and Pope. 1 
80.4464, 

487. 


Rro2 of a Judgment in C. B. in Debt fo2 1071. 10s. in the Dev on a 
| Debet & Detinet, the Plaintiff declared, that 8 July, 91. Wager. 
the Plaintiff and Defendant were Playing at Back Sammon, 

and a diſpute aroſe, whether one was bound to play the Man he 
touch' d? whereupon the Plaintiff and Defendant laid a Mager 

of 100 Guineas, and whereas the Oefendant by TUriting ſealed 
did acknowledge the ſaid Mager, and bound himſelf to pay 100 
Guineas to the Plaintiff, if the Groom-Porter thould give Judg:- 
ment againſt him, and ſays, the Groom-Porter gave his Judg⸗ „ 
ment againſt the Defendant, in caſu illo, &c. The Defendant stat. of Ga. 
- pleaded the Statute againſt exceſſive Gaming ; whereupon the ing plead, 
Plaintiff demurred in C. B. and Judgment fo him. ——. 

Holt Ch. J. ſald, that Gujneas were coind at the King's Poſt. 
Mint fo2 205. ko; there was a foꝛmer Coin called an Unit, which 5 *. 
was advanc'd by Pꝛoclamation to 11. 18. 4d. and the Guinea 
was coind at 1s. 4d. leſs. But Eyres ſen. J. ſaid, that he 
did not underſtand, that any Ualue was put upon them, there 
having been no Pꝛoclamation; tis but a kind of Medal Coin, 

_ andthe common (Iſage only gives the Ualue. 

Holt ſaid, Pe knew not how to underſtand nummos, called How to de- 
Sulneas, it had been better Pecias auri, vocat. Guineas, But ce forGui- 
it was agrecd by all, that taking them as a fozeign oz medal or C. ſe. 
Coin, having no certain legal Ualue, then the Plaintiff hath his 

Election, whether he will declare in the Detinet koz the Guineas Raftal 258 b. 
in Specie, 02 in the Debet & Detinet fo2 the Ulalue in Engliſh Y-lv- 135. 

* Woney:; but Northy urged, and the Court agreed, that in that 

Cale there muſt be a Default in Payment ot the fozeign oz medal 


Coin 


+ 


rn 
— — 
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Coin in Specie, befoze the Party can bꝛing Debt in the Debet & 
Detinet fo2 the Ualue, fo2 which Purpoſe he cited Popham 28. 
Deed refer. 1 Cro. 5 15. Bains and Brighton. And Holt held the Declaration 
ing eo Wai ill fox another Reaſon, fo2 the Oerd (Oeclaration) ſays there 
aud, was a ITIlager, and that it was put into CUriting by the Nameg 
made Part of A. B. and C. and upon that CUriting it was .winitted to the 
the Plez. Groom Porter; now the Deed leading and referring to that, the 
Plaintiff ought to have ſet fozth the Purpozt of that in his Caſe, 
tho it need not be p2oduced; tis true, upon an Aſſumpſit to do a 
Thing contained in a CUriting, J may charge a Yan fo? not dg. 
ing the Thing it ſelf, fo2 tis all by Parol; but here tis by Dery 
under Seal, which refers to the (Writing, elſe tis a different 
Caſe. So there is a Difference between an Agreement between 
A. and B. under their Yands, to convey Lands in D. and a Co- 
venant to perfoun what the Agreement contained in a certain 
Writing, which is fo2 conveying Lands in D. fo2 there Cove. 
nant lieth not fo2 not conveying the Lands, fo2 that is not the 
ſame Covenant. Here the Defendant by his Deed acknowledg⸗ 
eth a Mager, but non conſtat, that tis this Mager; ſo there 
Wants an Averment, and that is made a Part of the Deep, 
Averment. which ſhould have come in by Tay of Averment as a Thing 
erxttinlecal, and fo2 theſe Reaſons the Judgment was reverſey, 
It was agreed, that if the Cale was within the Statute a. 
gainſt Gaming, the Defendant might aver againſt his own Deed. 
2 Cro. 253. 2 Sid. 88. Ef 


P.obibirion Per Holt Ch. J. A Prohibition lies to the Admiralty, even 
to the accu, in the Cale of a Suit fo2 Bariner's CUages in Point of Law; 


ralty on Suit 


— qe but the Court uſually indulgeth the Seamen. | 
ages. Vide | 
6: Tis Uſual, when an Inquiſition of a fozcible Entry is qualhed, 
Forcible En. tu grant a Re-reftitution; but the Court is not bound to do it ex 
_ _ merito juſtitiæ. 1 | 


Rex werſus Halford. 


TUas indifed, that he being a fit Perſon, &cc. was tali die 
he 4 . elefed to be Conſtable, and afterwards, &c. had Notice, 
he Office of but from that Day to the Time of the Jnditment non ſuſcepit, 
Conſtable, &c. ſed totaliter neglexit, &c. | 
gualk'd for Pemberton moved to quath the Jndictment, fo2 that he was not 
Summons. fummoned to appear befoze a Juſtice of the Peace to take the 

Dath, &c. and cited Brigs Caſe. Allen 78. 
Two Juſtices Holt Ch. J. By the new Stat. 13 & 14 Car. Two Juſtices of 
croy make a the Peace may make a Conſtable in Default of the Leet; but 
Defouk of then they ſhould iſſue their Warrant, ſignifying that he was elected 
the Leet. — 8 


Indi&ment 


Con- 
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Conſtable, and requiring him to take the Oaths, &c. Quaſh d, 


niſi. 


Þy the Inſormation of Mr. Danvers. 


Caſe hapned, when J was abſent, that a Defendant being “ 8 
committed to the Marſhalſea fa: Mant of Bail, upon p;,c after 

meſne P2oceſs, and afterwards the Plaintiff having obtained Judgment, 
Judgment againſt him, he continued in Paiſon (the Plaintiff not for ont of 
praying him to be in Execution) the Defendant bzyought a CArit pisin tiff not 
of Erroz; And two Terms being paſſed pending the TUrit of Er- proving him 


roz, the Defendant cauſed a Stranger to go as an Attoznep to !?, 0 bein 


10n) brin 
Thacker the Clerk of the Bails, and to file Common Bail, and 8 


mocures Thacker 8 Certificate, which being bꝛought to the Yar- act g-es 
ſhal, he diſcharged him of Courſe, fo2 that he was not charged cd and cer- 
in Execution within two Terms, and ſo the Defendant got cific9, »od is 
| looſe: The Defendant's Attoznep was examined, who declared ſched, os 
he did not file the Common Bail, and it appeared a ſtrange no beiog 
Name was entred with the Clerk of the Bails. Holt Ch. J. at — 
firſt thought, that the Warſhal ſhould not have diſcharged him gictia tao 
without a Superſedeas, and to that Opinion Aſton Secondary Terms. 
ſeemed to incline ; but Sir Sam. Aſtry laid, the conſtant Pyattice 
was fo2 the Marſhal to diſcharge the Pꝛiſoner upon ſuch Certifi- 
cate of Common Ball (he not being charged in Execution with: 
in two Terms). Holt ſatd it would be neceſſary to make a new 
Rule, fo2 otherwiſe any Pziſoner after Judgment might bung 
a Urit of Erroz, and after two Terms file Common Bail, and 
procure ſuch Certificate (the Clerk of the Baus not knowing 
of the Writ of Erroz) and ſo be diſcharged, and ſaid he would 
conſider of it, that the Pꝛadice might be altered. 
Jt was ſaid in this Caſe, that if a Defendant be committed xg WY 
upon meſne P2oceſs; after Judgment, the Plaintiff ought to ere 
ask the Mar ſhal, whether he hath him in Cuſtody; otherwiſe it on meſae 
is, where after Judgment the Defendant renders himſelf in dif- cena 
charge of his Bail; ko; there it ſhall be intended, that he is in jodgment he 
Cuſtody, and if he be not, it is an Eſcape in Judgment of Law, readers in 


even befoze the Plaintiff hath pꝛay'd him in Execution. 2 1 


Ward and Everard. 


Eplevin. The Defendant made Conuſance, that Sir Robert Conuſnce, 
Car granted an Annuity of 1001. per Annum to five Per- — » Re. 

ſons, habend. the ſaid Annuity of 1001. to them and their AC: : 

ligns reſpectively, viz. to each of them 20 1. pearly, and if one 

die, then to be paid equally to the other four; and ſo if another 
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die, then to the Thiee; and when it comes to Two, then no 
Tenents in SUTLv1vo? to be between them : ; and if the Annuity ſhould be un⸗ 
Common, patd fo2 ten Daps, then to be lawtul to? them reſpectively to enter 
29 and diſtrain; and ſets foꝛth, that the Fe being fo ſcverally ſeciſed, 
three died, and fo2 the Arrcars in the Lives of the Chꝛec. and 
after their Death, he made Conuſance, &c. The Plaintiff in 
his Replication ſcts fo2th an Ack of 12arliament, that all Chings 
done by Sir Robert Car after the Pear 1639. ſhould be vold, 
and that this was ſo, upon which Tiiuc was taken, and found fo? 
the Avowant upon a Trial at Bar; pet now Judgment was ar. 
reſted, and the Oekendant o2dercd to replead and avow de novo, 
-- 2 - 
H. bendum 4 It was adjudged, that the five Gzantees were Tenants in 
Ce ING Common; and tho' the Habend. be firſt of the firſt of the whole 
1001. pet the ſublequent viz. diſtributes it. And Hole ſaid, he 
knew not why a Videlicet might not make a Severance as well 
as the Habendum, but here 'tis in the Habend. the Caſe of 
Stutely and Butler in Hob. is not determined, tis but Log Ho- 
bart's own Argument, and the very Point of the viz. is other: 
wiſe repo2ted in Moore 880. 

2. The Appointment of the Survivorthip doth not fnfozcc a 
Jointenancp, fo2 this is a Rent de novo, which the Giants 
may make to riſe and fall as he pleaſcth, fo2 every Clartation from 
the oꝛdinary Rules operates as a new Gzant. 

Conuſance 3. That the Arrears do not lurvive, but muſt go to the Execu⸗ 

Fan. tos of the Party deccas d. and therefore the Avowyp is ill; and 
- likewiſe becauſe it is joint fo2 the Arrears in their own Time; 
and tho' a Conuſance may be good fo2 Part, Hob. 133. Howel 
verſus Sa mbach, yet here, they being Tenants in Common from 
the Beginning, the CUhole is bad. 


Nota, Juſtice Giles Eyres died 2 Junii, 1695. 


Read and Waldron. 


Infant ſuing | Rroꝛ of a Judgment after a derbi in the Common 
Ros Le, A. 
as Hatrance Ward aſſigned foꝛ Exroz, that whereas the Plaͤintit is an In⸗ 
ad. Ad. fant, and ſues by Prochein Amie, there is no Entry of the Ad- 
ee miſſion of the Prochein Amie, 2 Cro. 640. Simpſon werſus Jack- 
ſon, Palm. 269. S. C. 2 Inſt. 261. and, toꝛ the Foꝛm of ſuch En⸗ 
tries, he cited Hern 504. Aſton 413. Fitz. Nat. Br. 39. 
Holt Ch. J. at firſt doubted, whether the ZdmiMon be neceſſa⸗ 
ry in Point of Law, tho tis a Caution of the Court. The 
Ante . Court ſeldom admits a Guardian, unleſs the Inkant be there in 
Perſon, but they map do it, and 1 hath been done: At another 
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Day hc cited 1 Cro. 86. Yong verſus Yong. (Vide Het. 5 2. S. C. 
Hutt. 92. S. C. Jones 177. 8 C. where an Amendment was 
made in the like Caſe after Cerdict : To which Ward an{wcred, 
that this could not be ſupplyd by Evidence, therefoze not aided 
by the Common Law, no? yet by the Statute, becauſe the Reeozd 
18 imperkcect. 1 Roll. 795. pl. 29. The Wozds any other Matter 
or Thing in Stat Stat. Car. 2. refers only to Faults of the Clerk; 
but this is not a Mil-entry, but a total Omiſſion, and not a- 
mendable. 1 Roll. 208. 

Sir S. Aſtry laid. A Guardian is always admitted befoze a 1 
Judge, and that Admiſſion carried to the Clerk of the Rules, who ben mie, 
enters the Rule; but the Court uſually cxamines a Prochein how admir- 
Amie. Then Holt (aid, if there be a Rule of Court in C. B. tig ted. 
enough, their Rules are centred in Parchment-Rolls. 

Nota, A Precedent was read, Hill. 41 El. Rot. 417. where a Praftice of 
ſpecial Certiorari iſſued to certify the Court of the Pꝛactice in 4 > 
C. B. concerning Admiſſion of Guardians and Prochein Amies ; 
and twas ccrtifyd, that they uſcd to enter ſuch Admiſſions upon 
Recozd (this is (aid to be in Engliſh, in Hern) whercupon the 
Court would now be info2med of the Pꝛadice ſince; and it was 
certify'd (as it ſecmeth) that the Admiſſion was entred on the 
Tſſue-Koll, which Ward (aid would not do, and he pꝛayd a Cer- 
tiorari fo2 the Oziginal, and (aid a Certiorari had becn granted 
to reverſe a Judgment in the Cale of Web and Penton. But 
Holt (aid, after in nullo eſt erratum pleaded, a Certiorari ig Cerriorari -f. 
grantable only to affirm a Judgment, and not to reverſe it, foz a in nullo 
tis ex gratia Curiz, and the Court will not make an Erroz : and eded ig 
tho' ſome Caſes may be found to the contrary, pet he ſaid the only to ef 
Law had been (o ſettled fo2 all the Time he attended at the "peace yang 
Bar. Judgment. 
Then Ward objeded, that in the Reco of NiG prius the 
Parties are ſaid to appear per Attornat. ſuos infra Content”, 

2 in the other Liccowd the Jnfant appears per Prochien 

Mie 

Northy ſaid, they appear right in Bank, and tis but a Dit. Of Calling 
continuance. (2 Cro. 250. Car and Barker. Yelv. 97. Harrington _ 1 
verſus Lanſdown) which is Cured per Stat. H. 8. after Uerdif. ſuit, either by 

But per Cur', tis a void Appearance of the Plaintiff, and the = Defenr 
Defendant's Appearance only is ſufficient ; tis true, if the Defen- coun. 
dant had demanded the Plaintiff, he might have been Nonſuit fo2 
not coming at firſt ; but otherwiſe the Court doth not call him 
until the Jury are about to give their CAerdit, and not then nei⸗ 
ther but only fo2 his Advantage, fo2 the Judges of Niſi prius 
have Authozity to take the Uerdict without demanding the Plain⸗ 
tiff, and there is no Entry of his being demanded, noz is it Er- 
ro; if he be not. 

 Afﬀfirmat. Judicium Niſi, &c. 


Un2 Per 


3 
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Plea amount- Pex Holt. A Plea which amounts to the General Iſſue is not 
. always good Cauſe of Demurrer, as if it confeſſeth and avoid. 
- " eth. In Debt koz Rent a Releaſe is a good Plea, pet it 
might be given in Evidence upon the General Jſlite, & (ic de 

ſimil.. 


Hue and Cry, In an Action upon the Statute of Hue and Cry; the Venire 
dec. Venire facias muſt be de prox Hundred'; and if the Acton be laid in one 


PFacias, All, yet it may be pꝛoved within any other Aill in the lame 


Hundꝛed. 

Strike and Dikes. 
Judgment a- Feme Covert bzings a TArit of Erro2 of a Judgment a: 
paint» Fe /*\ gainſt herſelf during Coverture, and the Judgment was 


affirmed. becauſe ſhe might have pleaded it to the Aﬀion ; other- 
wiſe if the Þusband had joined in the TUrit of Erroz. 


Truſtee not Serjeant Darnel moved, that the Duke of Devonſhire might 
tobe joind be made Defendant in Ejetment to be joined with the Tenant in 
nant as De- Poſſeſſion, but the Court would not grant it, unleſs the Duke 
Fiege“ himſelf would deſire it, fo2 that it appeared he was but a Truftee, 


EjeQment, 


ſans Conſent. and the Defendant may ſhew a Title in any one. 


Coxal verſus Manucaptors de Colcrotr. 


Habess Cor- * Pon a Habeas Corpus cum cauſa, the Cauſe was returned 
ru U without the Body) viz. an Action upon the Caſe to the 
turn d witb- Damane of 1001. the Ocfendant appears and gives Bail upon 
— 8 the Habeas Corpus, the Platntiff delivers two Declatations, one 
fp” in Trover, the other an Aſſumpſit (there having been no Decla: 
dent's Ap- kation below) and now, after Judgment in the Trover and 
pearance. Scire Facias againſt the Bail, it was ozdered, that Pꝛoceedings 
ſhould ſtay upon the Scire Facias agatnſt the Bail, fo2 the Uncer- 
tainty, tho' the Plaintiff made Oath that he intended to proceed 
on the Trover below. Nota, Holt ſaid, the Return of an Ha- 
beas Corpus uſually concludes, quod hæc eſt cauſa captionis & 
detentionis, &c. where the Dekendant is out upon Bail, and 
tho' here the Cauſe is returned without the Body, yet that is 


 (upplyd by the Defenvant's Appearance, and Bail entred here. 


8 Long 
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Long and Kelſal. 


ER Cur. Where the Defendant in Replevin pleads in A- Oa Plea in 
batement of the Writ, it is neceſſary lo: him to make f. Apenene 


vow2y per returno habend'; fo2 otherwiſe, oz if ſuch Avow2y be en avoury 
inſufficient, tho the TUrit be abated, pet he ſhall not have Re- mul de to 


have a Reruc- 


turn. | no habendo. 
Hir John Darlſton verſus Hianſon. 


DE Plaintiff declares againſt a Carrier upon the Cuſtom Cg. nd 
ok the Realm, foz Loſs of Goods by his Negligence, gag 
and likewiſe lays a Trover in the ſame Declaration: And now a Carcicr for 
Cheſhire moved in Arreſt of Judgment, that this Action of the 2 
Caſe and Trover may not be joined in one Declaration, and 
fo2 that he relyd upon the Caſe of Matthews and Hopkins. 
Sid. 244. | | | 
Holt at firſt ſeem'd very clear, that they might be joined, 
becauſe the ſame Plea of Non cul. goes to the TUhole; and Nor- 
thy laid, It is every Days Pꝛactice. 
Cheſhire laid, Jt is no certain Rule, that where the ſame 
Plca goes to the TUhole, Atons of ſeveral Matures map be 
joined. Hob. 249. Bird werſ#s Snell. Ejectment and Battery 
were joined; and after a Uerdi# pro Quer. and intire Damages, 
as it ſeemeth by that Book, the Judgment was ſtayed : But as 
that Caſe is repozted, 1 Brownl. 235. the Damages were ſeve- Joinder of 
ral, and the Plaintiff releaſed the Damages fo2 the Battery, and Actions. 
had Judgment fo2 the reſt; but here the Damages are entire, fo2 
which Reaſon Holt then inclined to ſtay Judgment here ; and at a- 
nother Day he ſaid, he had look d upon his Notes of the Caſe of 
Matthews, which agreed with the Repo2t in Sid. that Judgment 
was ſtayed fo2 that very Reaſon, becauſe they could not be joined. 
but he laid, that he ſlaw no Jnconvenience on the other Hand, 
and that the Plaintiff ought not to be held too ſtrait. 
Darnel and Northy pro Quer. cited a Caſe Trin. 24 Car. 2. 
B. R. Owen 02 Bowen verſ#s Lewis, where Trover and Action of 
the Caſe were joined; and upon Jnfancy pleaded per Cur. the 
Actions may be joined, tho' it might have been a Queſtion upon 
Demurrer. 3 H. 4. 13. Debt and Detinue were joined, Bro. 
Joinder in Action 97. Sid. 223. Wright werſas Berle. (But 
Holt ſaid, that Repozt of that Cale is no Authoꝛity at all.) 
Holt (aid, that to an Aﬀion fo2 a Neglef, they did not an- 
tiently plead not guilty, but anſwered ſpecially to the Neglect; 
but the modern Plea of not guilty is well enough, becauſe the 


Neglect 
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' Neglect ſeems to be an Affirmative. Debt upon a Bond, ſim: 

ple Contraft, and fo2 Rent, may be all joined in one Præcipe, 

tho' the Jſſues be ſcveral ; but in an Action of the Caſe they are 

ſeveral in the D2iginal, and tantamount, as if ſeveral Præcipe's. 

'tis ſtrange that Debt and Detinue ſhould be joined, becauſe they 

require ſeveral Pleas and ſeveral Iſſues; yet, upon the Whole, 

the Court ſeem d to incline fo2 the Plaintiff. 


Sed adjournatur, 


| Special AL Nota. Per Holt, One may turn an Action againſt a common 
pers, dom. Carrier into a Special Aſſumpſir, (which the Law implies) in re. 


mon Cartier. (PE ok his Hire, viz. that in Conſideration of a Sum to be pain 
he undertook to carry, &c. 


Broom and Pine. 


Touts temps  Ndebitatus Aſſumpſit, the Defendant imparls, and afterwards 


priſtnor | pleads a Tender & touts temps priſt, in Bar of the Action. 
— Holt Ch. J. The Caſe in Dyer 300. is good Law: A Ten⸗ 
luce. det is not material in any Caſe but where there is a Penalty. 


cio 6a. In Debt upon a ſingle Bill, 02 fo2 Rent, the Plaintiff declares, 
that the Defendant hath not paid him licet ſxpius requiſitus, the 
Defendant may plead, that he was always ready, and ſtill is rea: 
dy, and pꝛap Judgment of Damage, then the Plaintiff (if he 
will have Damage) muſt reply and ſhew a ſpecial Requeſt. 
. A ſpecial Requeſt (en le Nar. come jeo intend) is, as Hob. 
Tutu. 227- ſaith, a Matter alledg'd out of Time, and need not be regarded. 
Tender and Touts temps priſt after Imparlance is a Contradi#ion. Ten- 


 Refoſl, no der and Refuſal is no Plea in Aſſumpſit, but the Defendant muſt 


8 pay the Plaintiff when he't have it. Indeed a Tender may ex⸗ 


Ven. 3222 cuſe from Damages fo2 the Delay, but not as to the peincipal 
Judgment pro Quer 


Rex verſus Kemp. 


K Grants Pon a Scire Facias to repeal a Patent, the Caſe upon De- 
an Office of 1 murrer appeared to be, that King Charles II. granted 
Frechold ro the Office of Searcher of the Bot of Plimouth to John Martin, 
in fururo, during the King's Pleaſure ; and afterwards by another Patent 
not good. recites that Ozant, and Gzants the ſame Office to William Fryer, 
habend. from and immediately after the Death, Surrender, 02 
Foxfeiture of the Eſtate granted to Martin, fo2 the Life of Fryer. 
Fryer (urrenders his Patent; and, in Conſideration of that Sur⸗ 
render, the King grants the ſame Office to Henry Kemp, from, 
and after the Death, Surrender, Fozleiture, oz other Deter mi⸗ 
I nation 
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nation of the Eſtate of Martin, fo2 the Life of Henry Kemp, 
and from and aftcr the Death, Surrender, oz Forfettiire of len- 
ry Kemp, and allo of the Effate to Martin, 02 howfocver clfe it 
ſhould come to the Hands o2 Diſpoſition of the Ring, his Heirs 
02 Succeſſoꝛs, thin to William Kemp. 

And the main Queſtion was, whether the Gant to Frycr was 
void, fo? if that were void, then Kemp's Szant (tn Conſideration 
of the Surrender of Fryer) wonld be void alſo; and it was ar 
gued on ſeveral Oays by Pemberton and Gold, Ecrjrants, and 
Sir Barth. Shower, fo the Ring, that Fryers Patent was void, 
becauſe an Eſtate of Freehold in the Office could not be granted 
to commence in futuro, cfpreiaiy in ſuch a Manner, alter the 
Death, Surrender, 02 Fodfeittire of the Tenant at cuil, whoſe 

Eſtate (as was urged) could not be ſurrend2ed o2 forfeited, and 
might be determined otherwile, without cither Ocath, Surren- 
ct, 02 Foꝛkeiture, ſo that the King was deceived in his Sꝛant. 


. 


* 


But it was argued by Levinz, Sir Thomas Powis, and Nor- 


thy, koz the Ocfendant, and reſolved by the Court (after great 
Ocliberation, the Cauſe having long depended) that the Szant 


to Fryer was good, tho it be not to commence upon any Orter- 


mination of Martin's Eſtate; but oniy by Death, Surrender, oz 
Forfeiture, fo2 Death is ccrtatn. An Eſtate at Till in Lands 
between common Perfons is not ſurrenderable, fo? their nerds 


no ſuch Foꝛmality; but where the King Grants on Office at 


Will, tis not in the Power of the Gzantce to determine his E- 
ſtate without Surrender; tis not at the CiHll of both Parties; 
but if he refuſeth to hold and execute his Office, he ts fincable: 
So Hale Ch. J. of this Court ſurrendzed that Office, which he 


held at (Mill, elſe the King muſt have declared his JIlcaſure un⸗ 
der the Ozeat Seal; lo that it is p2oper enough, that it may 


commence after the Surrender of Martin; and as to the CUow 


Foxeiture, the King's Tenant's at Cziill may foxfeit, and it may 


be, the King will not determine his (LH till ft appears the Par⸗ 
ty hath committed a Fozkeiture by Bisdemeanour, and ſo found 
by Tnquiſition, and when that is returned of Reco, tis a Foz⸗ 


feiture, Sir John Savage's Caſe; and there needs no <cire Fa- 


cias. But in this Cale, if the King had determined Martin's 


Eſtate otherwiſe, Fryer's Patent would have had no Effeck, but 
that doth not make it void ab initio. 

This Szant to Fryer fo2 Life, to commence in futuro, is 
g00d; there is a Difference between Lands and Tenements, 
which are always demandable, and therekoze the Frechold cannot 
expeck; and the Cale of an Dffice where the King's G2ant in fu- 
turo Doth not create a particular Eſtate in himſelf. Again, 


there is a Difference between an Office once granted out in Fee, 


whereof there is an Inheritance exiſting; and ſuch as this, 
which is only capable of being (o granted. The King cannot 


grant 
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Note. 


grant the Office of Marſhal of this Court to make the Freeholy 
commence in futuro, fo2 'tis an Office of Inheritance; but eye. 
ry new Gꝛant of ſuch an Office, as was never granted in pes 
is a new Creation, like to the Caſe of a Kent de novo, which 
being the Gzantoz's own Creature, may commence upon what 
Contingency he pleafeth. 1 Co. 87. Action of the Cale ; E. , 
eſt cite. And in the Earl of Salops Caſe, 9 Co. 47. it was 
not objefed, that the Freehold was to commence in futuro. 


Note, Here it is not a Remainder, being granted at a different 


Goods di- 
ſtirain'd for 


Rent in two 


Hundreds, 
yet not re- 
ple vied in 
five Days. 


Time, noꝛ is it a Reverſion, becauſe no Effate of Inheritance 
pre-exiſting. Low Rutland's Cale, 8 Co. 561. Wherefoze the 
pzinciyal Caſe was adjudged fo2 the Dekendant. 


Walter and Rumbal. 


T Rover. Jt was found ſpecially, that J. S. demiſed Lands, 

Patt in the Hundzed of K. in the County of W. and 
Part in the Hundzed of A. in the County ok S. and fo? Rent : ar⸗ 
rear, a Diſtreſs taken, and Motice thereof given the ſame Da 
to the Plaintiff, accozding to the Statute, and the Plaintiff did 
not replevy in five Days; and after the five Oays the Defen: 
vant with the Conſtable of the Pundzed of K. in the Pꝛeſence of 
the Conſtable of the Þundyed of A. appzaiſed the Goods and ſold 


Part of them and took the reſt away to ſell cum opportune eſſet: 


Notice how 
to be. | 


The Conſta- 
ble of either 
Hundred 
may Appraiſe 
and Se ll. 


Officers of 
inferior 
Courts, not 
ſuable as pre- 
ſent in Court. 


And it was reſolved, 3 5 

1. That Motice to the Plaintiff (who was Owner ok the 
Goods) ſecundum formam Statuti, was very good: Jn a Spe: 
cial Uerdict, the Party hath Eledion to give Notice either to the 
Tenant oz Owner; and Holt ſaid, perſonal Notice anſwers the 
Meaning of the Statute, tho' it appoints local Notice, fo? per- 
ſonal Notice is better. 

2. The Conſtable of K. only may do it, fo2 it is one continued 
Taking in both pundzeds, and one Appꝛaiſement and Sale ſatiſ- 
fies the Ack. CUhere Land lies in (ſeveral Counties, and one 
Diſtreſs taken foz an intire Rent of ſome Cattel in one County 
and ſome in the other, the Landlozd may dꝛive them altogether, 


and impound them in either County (notwithſtanding the Sta- 


tute of Marlbridge, that a Diſtreſs ſhall not be D2iven out of the 
County) and the Officer in either County is within the Meaning 


ok the late At of Parliament. 


Nota. Per Holt, the Continuance (oꝛ D2iving) in either 


County is a Taking there; fo2 which he cited Latch. 60. and lo 


it is within the Letter of this Act. 


n Dfficer of the Palace Court was ſued by Bill there, as 


pꝛeſent in Court; and now, upon Erroꝛ bzought, Holt 2 
x 


„ 
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Lay of P2ocecding cannot be good in an fnferio? Court, tho' 0 5 
perhaps it be good in a County Palatine. Et Adjourn'. 


an Attozney bꝛought an Indebitatus Aſſumpſit fo2 Fees, and suit for At- 
doth not lay in what Court the Fees were, and yet it was held gn): 
good; fo2 pro opere & labore hath becn allow d. | Ginn bn 


what Court, 
good. 


Rex verſus Hains, Alderman of Worceſter. Antea. 


Pon an Jnfozmation againft him, fo2 executing his Offite Information 
of Alderman and Juſtice, &c. not Taking the Oaths a nin an 
' within thzee Months after bis Eleaion to be Alderman: Pe and jute. 
pleaded not guilty, and it was now to be try'd at the Bar; not Taking 
ſeveral of the Jury were challenged on both Sides, but no de Orbe. 
Cauſe was ſhewn, becauſe a full Jury was left without Ex- 
ception. 3 5 
Holt, Ch. J. No Witneſſes chould be asked how the Defen- No Witneſ⸗ 
dant ſtands affected; but if the Defendant give Evidence ok a do be asked 
general Reputation, it may be anſwered by particular Inſtances fondane De- 
on the other Side fo2 the King, ſtands affe t- 
M2, Savage (a Barreſter) Town-Clerk of Worceſter, pꝛobed < &. 
the Defendant was choſen Alderman at the uſual Eleftfon in | 
Worceſter, the Monday next after St. Bartholomew's Dap; 
Then a Copy of an Entry in the Court-Book of Worceſter was 
offered in Evidence foz the King, which being oppoſed, Holt 
ſaid, A Copy of any Oxiginal is Evidence whereloever the Dzi- Cop of an 
ginal is Evidence, i. e. if p20v'd a true Copy; but the Copy of original Evi- 
the Pꝛobate of a Mill in the Eccleſiaſtical Court is no a rey vary 
dence, becauſe that is but a Copy of a Copy. J remember 1 
Hale at Huntington AMlzes, allow d a Copy of a ſhozt Note of a 
Judgment in an inferio2 Court as good Evidence, tho' the Judg⸗ 
ment was not entred upon Recozd. Matters of Evidence ariſe nat copie, 
from conſtant Uſage as well as from what is ſtriffly legal: Co- good Evi- 
pies of Court-Rolls oꝛ Pꝛoceedings in Eccleſtaſtical Courts, &c. ©22<<- 
are good Evidence: Me know it is ast uſual fo2 inferio2 Courts : 
not to dzaw up their Recowds, but only ſhozt Notes, and Co- 
pics of theſe ſhot Notes being publick Things are good Evbt- 
dence; otherwiſe of Pzivate Things, fo2 Copies of Rent-Rolls 
are no Evidence, but the Oꝛiginal muſt be pꝛoduced. Pere to 
pobe, that the Defendant aited as an Alderman and Juffice, 
you mult not only ſhew the Reco2d (fo2 perhaps he is not con- 
- cluded by that Entry in a criminal Caſe) noꝛ can you pꝛove it by 
Witneſſes only, fo2 then the Defendant may object, here is the 
Recow, ſo that it muſt be pzoved both Ways. 


Then a Copy of the Entry in the Court-Book was read. 
X x . Nota, 


— 4 
—„ ä —ů— 


Termino Sanctæ Trinitatis. 


— 


Nota, By their Charter the Court is to be held befoze the 
Mayo? and Aldermen, and by this Copy of the Book the 
Names of the Perſons befoze whom the Court was held are not 
ſet down; aud Holt ſaid, it could not therefo:e now be pꝛoued 
by Parol, who ſat as Judges; but if it had been ſaid coram A. 
Major. & B. & C. Ald, & cæteris Aldermanis, it might have been 
ſupply'd by Parol- Evidence; ſo in C. B. coram Georgio Treby 
Mil. & Sociis ſuis ; but here non conſtat, befoze whom the Court 
was held, fo2 there is not one named; and Str. Sam. Eyres Juſt. 
being ſent to the C. B. to adviſe with the Juſtices there upon 
this Point repozted, that they were all of the ſame Opinion, that 
it ought not to be admitted as Evidence. | 


Then they gave Evidence of an Oder fo2 Relief of the Pa 


under Alderman Hains's Hand, which was pzoved. 
Note, Jt appears, that the Mapoz, &c. adjourned the Seſſion 
of the Peace from the 8th to the 22d of January 93. and then 
did not keep it at the Adjournment. | a 
Trevor Attomney General ſaid, the Defendant did not receive 
the Sacrament within thzee Months, lo could not take the 
Daths ſecundum formam Statuti, fo2 taking the Oaths ſignifies 


nothing, unleſs a Certificate be pꝛoduced of receiving the Sa: 


|  crament, &c. - ; 
wan ofa . Holt Ch. J. Want of a Certificate is equally Penal, but it 
Certificate- ig à Diſtin Offence, with which the Defendant is not charged 
equallypenal hy this Jnfozmation: Pe might have taken the Sacrament after 


wath not Re. 


ceiving the the 8th of January (which was the firſt Day of the Seflion (ik 


Sacrament. within the three Months) and bekoze the 22d of January; fo; 
tho the Sefſion be all but one Day, pet they map and often do 
enter their Adjournments, Seſſio Inchoat. tali die & continuar. 

_uſq; tal. diem. —— = 
Nota, This Alderman Hains is ſaid to have made an Intereſt 
at Worceſter, for Mr. Swift to be Member of Parliament, 


in Oppoſition to Mr. Cox, my Lord Keeper's Brother 


in Law. 


He was acquitted by the Jury. 


<orifamer. A Ocfendant was arreſted, and Bail given, and the Sheriff 
ced for re. łetutn d a Cepiz the Defendant did not appear at the Return ol 
rurningCepi, the Urit; the Sheriff (as it is ſaid) at firſt refuſcd to aflign the 
vine the Ball- Bond, but afterwards oller d to aſſign the Bail Bond, and 
Body. the Plaintiff refuſed to accept it, and pꝛoceeds by Amerciaments 

| againſt the Sheriff; the TUrit was retomable in Eaſter-Term, and 


Bail now put in and juſtifyd. Northy oppoſed the Diſcharing 


of the Amerciaments, ſaying, He hoped in the Erchequer to get 
putting in them applyd towards his Client s Debt, who was old, and not 


Bail diſehar- likely to live to Charge the new Bail: But Holt ſaid, that is 
ges the A- 


ze>rhe A- never done in the Exchequer ; and when Ball is put in here, 


ments, niſi. the 


„ — ite Sr ie et 


Jones Leſſee of Pride verſus Carwithen in E ſectment. 


do be chargeable, and either is ſufficient. Per Holt. 


— 2 Chil ee 
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the Sheriffs Amerc:aments are always diſcharged, untels there be 
ſome ſpecial Reaſon, which is not in this Cale, fo2 the Action is 


[aid in Surrey. and could not be try d tül next Aſizes there. Let 
the Amerciaments be diſcharged. 


Williams's Caſe. 


A Ozder of Sefſtons was returned, that whereas he was sener 


1 bound Apprentice to a Widow, who married, and after a 
died, the Juſtices at Sefſions ozdered, that he ſhould ſerve out Wide, 
his Time with the Husband. Holt Ch. J. doubted of the Mat- changed on. | 


ter, and ſaid it was fit to be conſidered. ber ſecond 
| Husband ef. 
ter her Death. 


Ollis moved, that the Low Bath ſhould not be made a De. a Peer inte- 
fendant with the Tenant in Poſſeſſion, becauſe the Te: tested made 


nant pays his Rent to the Earl of Mountague; yet, becauſe it P. ndent in 


might ſhake the Lozd of Bath's Title, who claims the Land (oz — 4 — 
the Reverſion at leaſt, after the Death of the Dutchels of Al- in Poſcflion. 
bemarle, by Deed) therefoze the Court thought reaſonable to 


admit him a Dekendant, and ſaid there may be (ſeveral Coſts not: Cofls ſeveral. 
withſtanding. | | 


Rex verſus Lewis. 


HE was convicked of fozging a Tarrant of Attomey from A forged 
Sir John Sweetaple; and now it was moved, that it Vonder War⸗ 
ſhould be cancelled oz delivered up. Holt Ch. J. lald, there had tone) ta li 
been ſome Doubt of Wymark's Caſe ; TUhen upon a Non eſt fac- in Court. 
tum 'tis found fo2 the Defendant, the Bond ſhould be lodged in 

Court, leaſt the Judgment be crroneoug a fortiori here, fo2 Sir 

J. S. was no Party, ſo it was ozdered to lie in Court. 


Jn an Ower to remove a poo2 Perſon, tis ſufficient to ſay, Pot. 
that he doth not Rent a Houſe of 10 1. per Annum, oꝛ is likel Poor's Set- 


5 tlement. 


Note. Holt Ch. J. and Sir S. Eyres J. were the only Judges 
who ſate in the Court of Kings Bench all this Term paſt, 
Sir G. Eyres being dangerouſly ill the Beginning of the 
Term, fo that he died in Term, and Juſtice Gregory (being 
ſtill infirm) had not been in Court for three or four 
Terms palt. = 


X x 2 At 


— — — — 
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Termino Sanctæ 1. riniratis 


Inde bitetus 
8 
lies againſt a 
Holder of 
Stakes, on 
Notice, &c 


One laying a 
Wager. 


——___ ___Þ___ I neee 


At the Sitting in Middleſex coram Holt C hief 2 
13 Juni, 1695. 


113838 Aſſumpſit was brought againſt a holder ok Stakes 

(upon a TUager of a Foot-Ratce) the Ocfendant would give 
Evidence, that he paid it to the inner, then the Plaimtitf 
ſhcws the Ocekendant had Notice that it was a Cheat, fo? it was 
agreed, that without ſuch Notice the Action lies not. 

Then onc was offered as a Titnels, who had betted ok the 
ſame Race. 

Holt Ch. J. J remember a Trial at Bar where Oath was 
made, that one, who was produced as a Witneſs, had laid a 
CUager about the Merits of the Cauſe; pet it was ſaid, thor 
a Witneſs cannot by Ac of his own dep2ive the Party of his 
Evidence. But pꝛeſentlp akterward he ſaid, it influenceth hig 


Teſtimonp very much, whereupon the Witneſs was examined up. 


Or charged 


with Subor- 


nation, a good 


Witncfs. 


Aſgnment 
of a Lea ſe to 
Plaintiff's 
Leſſor good 
Evidence 
without the 
original 

| Leaſe. 


Aſſignment 
voluntary 
Evidence cf 


Fraud. 


on a Voyer dire, and denyd that he got 02 loled, and then cxa- 
mined as to the 'paincipal Matter. 

Then one pꝛoduced as a (Uitneſs was charged upon Oath 
with Suboznation of {Icrjury, pet he was admitted a Titnels, 
foꝛ ſuch a Charge gocth only to his Credit, and he ſhall be per⸗ 
mitted to anſwer it; otherwiſe if he were convicted. 


Ibid. Poſt. Meridiem. 
Aſtley verſus Child. 


JeQtment. The Plaintiff pꝛoduceth an Aſlio nment of a Leaf 
E. from Foſter to his Leſſo2; and it was allow'd to be rcad 
f0? Evidencc, without p2oducing the oziginal Leaſe. 

The Caſe was. that one Golding, 11 Martii, 1692. fn Con- 
ſideration of a perſonal Eſtate bꝛought by his TUife as Widow 
of a fo2mer Hilsvand, to Part whereof her Chüdzen were in⸗ 
titld, augns to Barton, in Truſt fo2 his Wife during her Life, 
and aftcr fo2 the Childzen. And He 23 Martii moztganeth to the 
Dekendant fo2 good Conſideration, and after fo2 moze Money 
reicaſeth the Equity of Redemption. Holt Ch. J. laid, Jt was 
- very ſtrong Evidence of a Fraud, it was but voluntary, fo) the 
Childzen were not bound by ſuch Alignment, no2 barr'd of theit 


Shares of the k . | 
Quer' non pros. 


A At 


— 


—— — 
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At Guildhall, London, 14 Juni, 1695. 


A T2 Indebitatus Aſſumpſit was bꝛought fo2 Money received ta No Todebirs- 
M the Plaintiff's Tſe, and the Plaintiff gives in Evidence, apy 
that he is a Burgels of Weltminſter, and the Defendant Bat- or Biibiog = 
liff there, and that the Plaintiff gave the Defendant 91. to be cor 
crcuſed from Fines fo? Mon appearance at the Court, and from &. $74 
the Offices of Conſtable and Scavenger, which the Defendant Quere. 
took, pꝛomiſing to cxcule him, and at the next Court the Plain⸗ 
tiff was fined, 1 
Holt Ch. J. Awap with pour Indebitatus, tis but as a Bar- 
gain, and no Indebitatus lieth. 
Shower pro Quer'. Mhere a Cuſtom houſe Officer hath taken 
a Bube not to make a Seizure, it yath been often ruled, that an 
| Indebitatus .\ſſumpſit lieth. 
Holt. N. ver by me. TJ think it hath been carried too far, 
and J will retrench them. J confeis, where a Han ts over- 
reach'd, upon an Account, &c and pays moze than is due, it 
hath pꝛevaild, that an Indebitatus licth, and that is as far as it 
ought to go. J would diſcourage ſuch fooliſh Bargains as this. 
Shower. Tt hath been reſolved, that if A. pays Money to B. 
fo2 the Uſe of C. and B. fails to pay it over, either A. o2 C. may 
bung an Indebitatus, „ 
Holt. Ay! but that's not like this Caſe, J have known an 
Indebitatus byought pro diverſis Amerciamentis, but 'tis moſt cer- 
tain no lndebitatus lieth 02 a Duty. Ante 
T - Quer non pros. 


Dewbery and Chapman. 


Ndebitatus Aſſumpſit fo2 Moncy received to the Plaintiff's Ale: N> Indebire- 
The Caſe was, the Defendant took the ]laintiff's Son Ap- lm 

prentice, and received 301. and was to teach him the Trade of a cy got by « 
Goldſmith, and make him free of London (the Defendant him- * = 
ſelf being a Fozeigner) ſo he was bound alſo to a Freeman koz qz:.. 
that End, but by the Cuſtom of London he cannot have his 4 
Freedom without actual Service with ſuch Freeman. Jt was Catom: 
ruled by Holt, that an Indebitatus lieth not, the Defendant hath 
cheated the Plaintiſt of his Money, and the Plaintiff hath no 


Remedy, unleſs by ſpecial Action of the Cale fo2 not making him 
a Freeman. 


28 „ Eaſt- 


le — ———— — — — @— 0 — 
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Ter mino Sancte Trinitatis. 


— — 


ColleQors 
break Doors 
for the King's 
Tax. 


Communis 
Error, &c. 
Vide ante. 


Faſt-India Company verſus Skinner & al (Treſpaſs). 


DE Defendants being Collectozs of the King's Tax 
pleaded the General Tſſuc, and upon Evidence ic was 6h: 

jeted, their CUarrant was to b2eak open, &c. in Cale of Oppo⸗ 
ſition, &c. and this Warrant was granted befoze any Dekault, 
which ought not to be, no mo2e than a Warrant to diſtratn fas 
Poo!'s Rates befoze demand made; fo2 the firſt _ to be on. 
ly a Confirmation of the Aſſeſſment fo2 the Pooz: And afterwards 
upon Refuſal, &c. A new (Warrant is to be made fo2 Diſtreſs, 
&c. And Holt ſaid, ſtrictly it was ſo, but the Pꝛactice having | 
been in this Caſe of Tarcs, to grant ſuch a conditional Warrant 
to diſtrain, Communis Error facit jus. And he ſaid it was clear, 
they might diſtrain Money as well as Goods; and tho they took 
moze than was due, yet it (ufficeth, that they return the Over⸗ 


plus when they have ſold it, &c. 


Executor 
charged with 
all Debts in 
the Iavento- 
ry, i. e. bad 
and good and 
with ſperate 
Debts, as 
Money. 


'Upon a Plene adminiſtravit Holt ſaid, It an Javentozy be 
pꝛoduced where there is one Particular of good and bad Ocbts, 
the Defendants ſhall be charged with the Whole, becauſe he doth 
not diſtinguilh them, unleſs he can diſcharge any Part of it by 
Special Evidence. Note, Here the Executoz put in a ſecond 
Inventozp ſomewhat different from the kozmer, and would offer 
that, ſed non allocatur, no moze than one ſhall pꝛoduce his own 
Anſwer in Chancery as Evidence fo2 himſelf, but a Creditoꝛ may 


charge him with which Jnventozy he pleaſeth.* And it was ruled, 


Evidence of 
Payments. 


that the Defeudant muſt not only pzove Payment without Ibate: 8 
ment o2 Colluſion in Diſcharge of Bonds, but alſo, that there 
was a real Debt, fo2 which the Creditoz's Dath ſufficeth, oz if 


Evidence be given, that the Teſfato2 acknowledged do much due 


by Bond, that map be allow d, fo2 it would have been good Evi- | 
dence againſt himſelf. 
Note. Sperate Debts ſhall be reckoned as Poney in Pocket, 


becauſe tis ſuppoſed the Executoꝛ may have them when he will. 


Here was 150 l. charged foꝛ the Teſtatoz s Funeral, out of which 
Holt (aid, at leaſt 140 l. ought to be deducted, fo? tol. is enough 
to be allow'd koꝛ the Funeral of one in Debt, 

Longuevill ſaid, that Baron Powell in his Circuit, would al- 


low but 118. 64. in the like Caſe, which he ſaid was all the ne- 


ceſſary Charge. 


Anno 7 Will. III. in B. R. 


DE 


Term. Sancti Mich. 


Anno ) Willielmi III. Regis, in B. R. 
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Rex verſus Kendal and Rowe. 


Secretary of State koz High Treaſon, in allting to men bia, | 


1 pey were committed to Newgate by A artant from the Commir- 


the Eſcape ol Sir James Montgomry, who was com- Sten f 


mitted fo2 High Treaſon, and being bzought hither by 
Habeas Corpus. 3 


Levinz and Shower urged, 1. That the Secretary of State 


ſter an Dath, ſed non allocatur, fo2 a Conſcrvato? of the Peace 
had Power to commit at Common Law, and by Conſequence 
might give Dath, 8c. and that the Secretary hath Power to 
commit ſeems to be admitted in Hellyard's Caſe. 2 Leon. 175. 
But fo2aſmuch as it was not expꝛeſſed in the Commitment 
what was the Species of Sir James Montgomry's Treaſon ; and 
theſe Perſons are to be charged with the ſame Species, therefoze 


the Court held they were Batlable. Holt ſaid, the Reſolutfon in 


And. 297. was by all the Judges upon a Meeting to aſſert the 
\ Liberties of the Subject, and was entred in the CouncibBook 
fo2 their Direction; the Difference in 1 Leon. 70, 71. was taken 
to be good Law then; but now, ſince the Habeas Corpus Act, the 


Cauſe muſt be inſerted; tho the Commitment be by the whole 


Council. And he ſaid, there was a Gaol⸗Deliverp at the Com- 
mon Law, and the Juſtices might impanel a Gzand Jury, and 
therekoze might commit Pꝛecedent to any Indicment (as bath 


been the conſtant Pꝛackice) notwithſtanding what is ſald by Lozd 


Coke 


High Trea- 
ſon, the Spe- 
of it not 
expreſs d, is 


qua Secretary hath no Power to commit, fo2 he cannot admini⸗ i!!- 


344 Termino Sancti Michaelis. 


Coke in the Caſe of Marſhalſea, that Juſtices ought not to iNue 
a (Uarrant to take a Man's Body befoze Indictment. Sed Quære. 
| The Puaiſoners were bailed, 


Church Re- A Pꝛohibition was granted to ſfay a Suit in the Eccleſiaſtical 
pairs, &c. Court, the Libel ſetting fozth, that a Rate was made foz Re. 
- pair of a Church and Chancel in Exeter; fo2 the Pariſh is not 
to be rated to the Repair of the Chancel, andthe Rate being in⸗ 

tire the P2ohſbition muſt be fo too, fo2 it is a void Rate in toto. 

Holt was of Opinion, that if there be publick Notice given to the 

begg 137, Pariſhioners, and they will not come, the Church-wardens may 
make a Rate without them. 


Herbert and Walter. 
3 Eplevin. The Defendant avows fo2 a Poozs Rate ſur 
in Replevin, 43 Eliz. Plaintiff replies, de injuria ſua propria, Iſſue 


rrebleDama- Was joined, and the Plaintiff was Nonſuit at the Trial, and the 


Verdi& for 
 rbe Plaintiff ende, 
in Dünne. We Temembeed a Cate about 13 Car. a. where was a Uervitt fo! 
Orr ue vi. the Plalutitk in Detinue, and'the Jury fozxgot to inquire of the 
dence, the Damages, pet a Writ of Inquiry was granted, tho it ſeems 
Kab COMPO 10 Co. 119. Cee Cale, =» 
yo 


Gately and Green. Poſt. 


Order abour Fception was taken to an Dwer fo2 diſcharging an Apprentice, 

an Appren- that it was not under the Hands and Seals of four Juſt. 

rice Hand Ces, as the Statute direas, ſed non allocatur, fo it ſufficeth 

and Seals of. that it is (aid in the Recow, that the Oder was under their 

four Juſtices. Hund and Seals, the Oder it lelf being deliver'd to the Baſter 
fo? his Fndemmity. 


Redſhaw verſus Heſter. 


Riens per Ebt againſt an Peir, who pleaded Riens per Diſcent; the 
— Plaintiff replies, that he had Aſſets after the Death of the 
Debr. Reply Anteſto, and betoze the Bill erhibited, unde ſatisfeciſſe potuit & 
Aer, before petit Judicium, &c. It was objected by Rotheram, that the Re- 


beBill,uode plitation was ill, tat that, 


4 


— . — — — 
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He ſhould have concluded to the Country: ſed non all', fo2 
tis in 1 of a new Alignment. 

2. He hath confounded both the Debt and the Ualue of the 
Land in the Replication: Jt is true, the Ualue was not material 
at Common Law; but now by the new Act the Judgment muſt 
follow the Ualue of the Land; ſuppoſe in this Caſe there were 

Lands, but not ſuſficient, Judgment muſt be againſt the Plaintiff, 
becauſe his Plea is falſifyd, whereas the Act intends in that Caſe 
he ſhould recover pro tanto. 
per Cur.. The Replication is well, and could not have been 


better, the Statute was made and framed not to create, but to 
prevent Difficulties in Pleading. | 


Judicium pro Quer. 


Clayton and —— 


| Where i it ap- 
122 
Jett ment was bꝛought as of the laſt Term, and the Demile the EjeQ- 


was laid in October, the Tenant doth not appear. Holt proveie be- 
ſaid, He would not grant Rule fo2 Judgment againſt the caſual E⸗ fore Title ac- 
jecto2, where it appears upon the Recozd, that the Ejectment was Jad gen . 
brought befoze Title accrewed, tho the Practice may have been lo. grin caſual 
jector. 
Per Holt. Mhere authozity is given to two Juſtices of the Where au- 


Peace, without mention of any Appeal, there an "_ may com- — 
mence at the Seſſſon, elſe not. = 


intends in 


the Seſſions. 


| Wilfon verſus Crabl ington. 


Bail Bond was given upon a Capias utl', accoding to the Set. for Bail, 
new Statute, and the Defendant had put in Special Bail — 
in the Country, befoze the Outlaw reverſed, which Northy ur⸗ | 
ged was regular ; fo2 by the new Statute he muſt give Bail at 
the Return of the Writ, which muſt be befoze the Dutlawzy te- 
verſed, otherwiſe tis impꝛacticable. 
Holt (aid, He did not underſtand the new Statute very well, 

but ſaid the firſt Oziginal is determined by the Dutlawyy, which 5 

muſt therefoze be reverſed befoze the Defendant can be heard, and 
he would not now determine, whether Special Bail might not 
be given in the Country after the Reverſal of the Dutlawyy, 


Holt ſaid, He took it, that where the new A# againſt mali- Str. gainf 
tious Inkozmations in B. R. ſpeaks of a Certificate to be made 2 
by the Judge. that there was pꝛobable Cauſe of ſuch Inkozma⸗ 

tion, it is intended, that ſuch Certificate ſhall be entred upon the 


4 elle the DEER being acquitted muſt have his Coſts 


Yy Johnſon 


346 Termino Sancti Michaelis. 


'Q 5 Mod.77. Johnſon verſus Bane. 


Avowry for Eplevin. The Defendant avows fo2 Part of an Annuity, 
8 not ſetting fozth how the reſt was paid, and therefoze the 


the reſt was AVOWJY was held ill. Holt cited 1 Cro. 103. Holt and Sandbach, 
diſcharg's, and Eyres J. cited 1 Cro. 436. Clotworthy and Clotworthy , 
f and tho' it was objected by Sir Barth. Shower, that in Caſe of 
Diſtreſs it was warrantable, if any Part be unpaid, wherein it 
differs from Contract 02 Specialty, foz a Debt of 201. will not 
- warrant a Demand of 101. Pet the Court held the Reaſon to be 
all one, oz rather ſtronger in Avowyy, elſe if a Pan diſtrained 
twenty Cattle fo; 201. he might apply one Beaſt to one 208. 
another to another, &c. The Caſe of Holt and Sandbach is in 
Avowzy. It was a Miſchief befoze the Stat. Car. 2. that, it 
a Diſtreſs was too little, one could not diſtrain again (be the 
Demand never ſo great) but the other might plead levied per 
Diſtreſs, which ſhews that Diſtreſſes could not be ſplit. 
Et Adjournatur, 


Vincent's Caſe. 


A Fi.Fa.mey LJ Olt ſaid, he took it fo; a Rule, that when one Crit of ki. 
3 Fa. is actually taken out, it map be continued upon the 
ſans, Sci. Fa, Roll, without a Scire Facias, but if there be only an Award upon 
the Roll, that will not warrant it. 
Aſton ſaid, That after one TUrit taken out it may be conti- 
nued fo2 ſeven Pears without a Scire Facias, but Sir Sam. Aſtry 
thought there ſhould be a new Writ taken out within every Pear; 


and afterwards the Court inclined to that Opinion. 


4 Young ana Rud. 
S»tisfaftion IN Caſe. The Defendant pleaded, that he gave the Plaintiff 
and Accep- 1 a Bever-Hat in Satisfaiion of the Pꝛomiſe, which he ac: 
in Aleplc, cepted ; the Plaintiff replies proteſtando, that the Defendant 
2 mw on did not give it pro placito dicit, that he did not accept it in Sa- 
ance, well. kiskaction; and it was objeded by Northy, that the Plaintiff hath 
taken the material Part of the Pliea by P2oteſtation, his Accep- 
tance cannot govern the Defendant's Delivery in Satisfaction. 
Pinnel's Caſe. Sed non all'. Fo2 per Cur' the Replication is 

good, and either the Gtving 02 Accepting ts traverſable. 

Judicium pro Quer. 


2 : Maſters 
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Maſters and Lewis. 5 Mod. 75,92 


Aptain Maſters went a Uopage to the Eaſt- Indies fo2 the Eaſt- London 
India Company, and died there; the Ship returned ; the dener. 
Company lodged Money in the Defendant's Hands, fo2 the Sea - rach'd in the 

men and Captain. Goſpright ledies a Plaint in London againſt K 
the Archbifhop of Canterbury, and by Fozeign Attachment at: 

taches the Goods in the Defendant's Hands; and tho the Cul⸗ 
tom of London was ſtrongly urged, and that there had been ma- 
ny Pꝛetedents of ſuch Pꝛoceeding, yet the Court held it irregu⸗ 
lar, fo2 the Oꝛdinary hath no Right in him, no2 can he be ſned, 
tinlefs he actually intermeddles. | 


Stedman and Page. | Mod. 141: 


pete was a Demiſe fo2 Pears rendzing Rent, the Leſſoz Parceners | 
dies, the Reverſion deſcended to two, and the Defendant aun join in 
mates a Conbuſance foz a Yoiety in Right of one Pattenet; gc. 
which per Holt is ill, fo2 they ought to join in Avowzy; they 
make but one Tenant to the Przcipe, and muſt joln in Mortdan- 
ceſtor, Writ of Entry, &c. It two Coparceners join in a Leaſe, 
'tis the Leaſe of both, the Caſe in Hob. is not raw. 


Cudmore (or Shepheard) verſus Tri pe. 


Rroz of a Judgment Exeter, in Caſe upon ſeveral Pꝛomi⸗ Afump.infr: 
fes, Indebitatus Aſſumpſit, Quantum meruit, and Inſimul — 
computaſſet, there was a general Cerdict and entire Damages, the Sale, &c. 
and now allgned fo2z Erro2 by Prat, that the Quantum meruit 
was fn theſe lows, Cumg; etiam præd. H. poſtea ſcilicet tali die 
hic _ Civit. Exon. præd. infra juriſdictionem hujus Cur. in 
Conſ. quod præd. J. ad ſpecial. inſtanc. & requifitionem of H. hav 
_ ſold and delivered to the ſald H. divers Goods, &c. ſuper ſe Al- 
ſumpſit, ſo that it doth not appear that the Goods were ſold 
within the Jurisdition, fo2 the Place relates only to the Aſſump- 
fit, and fo2 that Reaſon the Judgment was reverſed. 


Sir F. Winnington and Sir Barth. Shower moved fo2 a Man- No Minds 
damus to reſtoze the Cater-Batliff of the River Severn, (a Ar les 
Patent Officer) and they ſald a Mandamus had been granted to «« for Waters 
 reſtoze the Clerk of a Company; likewiſe to reſtoze, the Syr- eint ee: 

veyoꝛ of the New River Tater, becauſe it concerns the Publick, cent. 


but the Mandamus was deny'd : Holt ſatd, He was not fo? grant 
ing a Mandamus where an Aſſiſe lieth.” 


"'T.Y 2 Note” 
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Mandamus Note. Jn Hillary-Term following, in one Stamp's Faſe. q 
Mandamus was granted to reſtoze him to the Office of Clerk of 
the Company of Maſons, London. 


At the Sitting in Middleſex, coram Holt Ch. * 
29 Novemb. 95. 


Blackelor and Crotts. 


Attorneys ale foz the Executtix of an Attozney fo2 Fees and Solicita. 
1 S tion; the Plaintiff gave in Evidence a Bill made by the 
dence for his Teſtato? in his Lifetime. Serjeant Wright pro Defendente 
Exccutor as objeted, that it was not ſigned by him, neither could it have 
' kinfzie, been given in Evidence fo2 him in his Life, and therekoze ſhall 
not be Evidence fo2 his Executrir. But Holt ſaid, that the 
Book of a Ban that makes regular Entries might be Evidence 
fo2 him, and perhaps ſeveral of theſe Things could not in their 
Nature be pꝛoved by Reco. (The Bill 1s examined by an At- 
Attomep in Court, and repoꝛted rcaſonable) the Teſtatoz's Hand 
to the Bill is not neceſſary. 


Orlabar and Harwar. 


Executor or N Iſſue was directed out of Chancery, to try whether two 
en A Bills of Sale were kraudulent; Orlabar was bound with 
avoid a frau- And fo2 Hardwick to Baxter, in an Obligation of 2000 1. fo? Jay: 
c_ Bill of ment of 1000]. the Plaintiff pays the Debt, and takes an Aſlign- 
they are die. ment of a Judgment againſt Hardwick, and then takes Admi- 
ditors. Q. Nniftration of the Goods of Hardwick as Pꝛincipal Credito?. 
Holt. There's no Doubt an Executoz 02 Adminiſtrato2 as 
ſuch ſhall not avoid a fraudulent Bill of Sale, but when he is a 


pincipal Creditoz, then it may be doubtful, but however that 


will be conſidered in Equity, not here. 5 

Note. One of the Bills of Sale was made by the Sheriff, 
which Holt (atd might be fraudulent, if upon a fraudulent Judg- 
ment, and the Leaving Goods in the Poſſeſſion of Hardwick, and 
Badge of Hig Diſpoſition of ſome of them (both which were p20ved) is a 
Fraud. ſtrong Evidence and Badge of Fraud. 5 


"I Sitting 


— 
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Sitting at Guildhall London, coram Holt Ch. 7. 
30 Novemb. 95. 


Sir Willoughby Afton verſus Roper. 


Ndebitatus Aſſumpſit fo2 Money lent, Boney received to the A Letter 
| Plaintiff's Uſe, & inſimul computaſſet, and Plaintiff gives promiaf to 
in Evidence only a Letter, whereby the Defendant pꝛomileth oel bia, 
ſhoꝛtly to pay him 1301. which he ow'd him. will oor 
Holt Ch. J. This will not do, fo2 it might be due upon gebirstus ar 
Bond, oz otherwiſe; Tis true a Note to pay a Sum of Monep ſumpiir, &c. 
upon Demand is Evidence of Boney lent prima facie, unleſs V**- 


the contrary appear, but it is not (o here. 


Quer. non Prof. 


Hereford and Powell. 


T was ruled by Holt, that, where a Facto2 at the Canaries de⸗ F*for not to 
ſerves Money fo2 Factozage, be cannot being an Action foz 8; — 
bis Faiozage, unleſs the Pꝛincipal refuſe to come to accompt ; ein his Prin- 
and if it appears, that the Factoz hath Boney in his Hands, he auler 
may detain, and cannot bzing an Aﬀtion fo2 his Fattozage ; but ik — 
he were direfed to veſt all the Pꝛoduce of the Adventure in 
Wines (as here) then he may bzing an Action fo2 his Fatozage 
and Pains, becauſe he cannot detain and hath no other Reme- 
dy. Quod Nota. | | | | 


DE 
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RE 


Fletcher verſus Ingram. 


Conffible | R The Defendant makes Conuſance as Baflif 


ded by to Rowland Frith Gent. who preſcribes to hold a 

— Re. Court-Leet fo2 the Manoꝛ of and that the Ju · 
g. 

but a Cuſ- ty uſed to elect a Conſtable fo2 one Pear; and that 


rom wuſt be the Perſon lo elected uſed to take upon him the Office, and take 
for it. the Oath of a Conſtable upon a reaſonable Penalty. That at 
Court-Leet, 9 Oct. 5 W. & M. the Plaintiff was elected Con- 
ſtable, and the Jury ozdered, that he ſhould take the Office upon 
him, whereof ſtatim poſtea he had Notice, and refuſed to take 
the Office upon him, fo2 which Refuſal they impoſed the Penalty 
of 40 8. the Plaintiff demurs. 8 
Serjeant Wright pro Quer argued; 1. That the Cuſtom is 
uncertain to chuſe pro uno anno, and tis not ſaid prox. ſequen. 
where no Time is appointed to take the Dath, the Law gives 
Time during Life. 1 
2. That by the Common Law the Steward is to name the 
Conſtable, and this being contrary to the Common Law muſt 
be taken ſirictly; here is no one by the Cuſtom to adminiſter 
the Oath, oz accept it from him, ſo that it is not in the Partys 
Power to qualify himſelf. Jn Grieſley's Caſe. 8 Co. 38. The 
Cuſtom was, that the Jury elected the Conſtable fo2 one Pear 
next following, to be (wozn befoze the Steward, ſo that the Time 
and the Perſon were certain. 
3. Here is a Penalty upon him, and yet the Cuſfom doth not 
 Novide, that he ſhall have Notice. Allen 78. Prig's Caſe. — 
— 4 | ere 


l 


— — 
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here he ought to alledge a Cuſtom to diſtrain. 11 Co. 42. 3 Kee. 
163. ADiſtrels is not incident to ſuch an ertraowinary Duty. 

Shower and Northy contra fnſiſted chiefly in Anſwer to the laſt, 
that this is not like a Diſtreſs pro Cert. Letæ, and it is ſaid in 
Godfrey's Caſe, that where a Pain is impoſed by the Court oz 
Jury, tis otherwiſe ; this is but a reaſonable Pain tmpoſed by 
the Jury, and tis partly the Act of the Court, tho' grounded up- 

Holt Ch. J. The Cuſtom to ſerve fo2 a Pear is well enough. 

2. A Conſtable is to be elefed of common Right at the Leet conan bie, 
o2 Tourn, ſometimes the Steward claims it, ſometimes the Ju- = _—, 
ry; it hath been held, that the Homage are to ele of common r. 8 g 
Right, without Doubt the Steward may impoſe a Fine who: me Fine 
cver cleits, fo2 the Cuſtom goeth only to the Manner of Elefton ; | 
if the Party be not pꝛelent, then the Neglect being out of Court | 
ſhould be pꝛelented at the next Leet and amerced, fo2 the Stew: 
ard cannot Fine out of Court. Jf the Man be there, the Negled, if 


Steward may wear him, and upon Refuſal may Fine without *b{»:, be 
alledging a Cuſtom. preſented. 


3. Here the Penalty pꝛecedent is perfectly a cuſtomary Duty, 
therefoze you ought to alledge a Cuſtom to diſtrain. as to Notice, Notice. 
every Jnhabitant above twelve Pears old muſt be p2eſent at the 
Leet, 02 eſſoined, Chen the Court is adjourned oz diſſolved, 

the conſtant Pꝛattice is fo2 a Juſtice of the Peace to ſwear the 
Conſtable ; fo2 tho' Juſtices were made within the Time of Me⸗ 
mozp, pet they have the ſame Power as Conſervatozs had at 
Common Law, that is the true Reaſon; and if the Conſerva- 
toꝛs might do it (as it muſt now be intended) Juſtices may do it. 

dt the Common Law ſometimes the King choſe the Conſerva- Conſerv«- 
tors, ſometimes a Trit iſſued out of Chancery to chuſe them 2 how 
as a Cozoner is choſen. Chen a Perſon abſent is choſen Con- 


table, the Steward is to appoint him within ſuch a Time to take Note, By che 
his Dath befoze a Juſtice of the Peace. Confeſſors 


Sit Barth. Shower. By what Authozity can the Steward ap- vil nd mit. 
point a Time? That if he appoints ten Days, and he wears ©" — 
the 11th Day? | | | Were eligible. 

Holt ſaid only, that it muſt be in convenient Time. the Juſtices 
could not have made a Conſtable befoze Stat. Car. 2. but they 
might have (won him. DE 3 80 
RNookby J. agreed, that the Cuſtom was defeUtve, becauſe not 
ſaid befoze whom to be (wo, fo fo2 the Diſtreſs, &c. OM: 
N Judicium pro Quer, niſi, &c. 


Lord 


_— —— 


— Rg 
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Lord Gerard verſus Lady Gerard (Docuager). 


Dower of Rro2 of a Judgment in Dower in C B. where the Deman— 
N E dant claimed Dower of the capital Meſſuage of Bromley- 
; Hall, and many other Lands. The Tenant pleaded, that the 
capital Meſſuage, and Acres of Land, were called by the 
Name of Gerard's Bromley, that Sir William Gerard, the Te: 
nants Anceſtoz, had by Letters Patents the Honour of Baron 
Gerard of Gerard's Bromley, and to the other Part the Tenant 
either confeſſed the Action 02 pleaded, ſo that Judgment final wag 
- againſt him & quod fit in Mia. And it ſhould ſeem there was a 
Demurter as to the Caput Baroniæ, and Judgment againſt the 
Tenant fo2 that likewiſe, and another Amerciament upon it. 
Twice - Now two Queſtions were made, 1. Whether ſhe be dowable of 
merced. this Caput Baroniæ. 2. TUhether the Tenant ought to have 
been twice amerced. | 
To the iſt Point, Sir Barth. Shower cited Inſt. 3 1. b. 2 Inſt. 
17. that a Moman ſhould not be endowed of a capital Meſſuage, 
which was Caput Baroniz, fo2 the Oꝛder and Honour of Nobili- 
ty; but in this Point he was p2cſently over⸗ruled, fo2 that Pꝛi⸗ 
dilege was only when the Barony was by Tenure, and Land was 
annex d to the Honour, fo2 which Relief of 100 Barks was paid, 
be it moe 02 leſs. | 
2. That the Tenant ought not to have been doubly amerced, 
he cited 8 Co. 61. where the 6th Reſolution is in Point, ; Co. 
58. b. and he compared it to the ſeveral Caſes of Damages. 
2 Roll. 103. one of which is in Debt upon Contra# and Obliga- 
tion, if the Defendant confeſs the Obligation and wage Law up: 
on the Contract, there ſhall be Judgment p2cſently fo2 the Debt 
upon the Bond, but not foꝛ Damages, until the Wager of Law 
determined, fo2 he ſhall not have twice Damages upon one Oꝛi⸗ 
ginal. 2 Saund. 300. Dean and Chapter of Windſor verſ#s Go- 
ver, there was but one Mia' at the laſt. 
But it was anſwered by Northy and reſolved by the Court, 
that where final Judgment is given, there cught to be an Amer: 
ciament, and the Tenant might be doubly amerced fo2 the double 
Delay. Roll. 769. (b) In Ejetment, where the firſt Judgment 
is given upon Demurrer quod recuperer termin', tis Erroz, if 
there be not Capiatur befoze Judgment fo2 the Damages, Roll. 
213. In an Action of Debt upon a Bill and emiſſet, if the De: 
fendant as to the Bill plead Non eſt factum, and as to the e- 
miſlet, nil debet, and both found againſt him, and Judgment 
quod Capiatur upon the firſt, pet it is Erro? if there be not a 
Mis“ Mia” upon the latter, tis the Caſe of Eltonhead and Deerman, 
For ſeveral Where ſeveral Delays are, there ought to be ſeveral Qmercia- 
Delays ſeve- ments. 2 Leon. 186. 


ral Amercia- 


ments. 2 | The 


Capiatur & 
a? 
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The Authoutics cited fo2 the 6th Reſolution in Beecher's Caſe, 
8 Co. 61. do not warrant that Kecſolution. 

Holt (aid, the Caſes in 2 Roll. 103. about Damages arc not Dimages e. 
Law, fo2 you map ſever the Damages fo? ſeveral Cauſes, as fo? "Ps EC. 
two Treſpaſſes. So, where there is a Demurrer foz Part, and 
Jſſue foꝛ Patt: Quia conveniens eſt quod fiat unica taxatio dam- 
nor is to be underſtood, that it muſt be done by the lame Jury, 
whether it be joint oz ſeveral Damages. 


Judicium Affirmatur. 


An Oper of two Juffices fo; removing of a poo: Man was a of 
returned in Paper, and the Court owered that it ſhould be put O. . Kc. 


muſt be in 


into Parchment, elſe tis not a — Return, koz all —— Parchmenc 
ſhould be in Parchment. 


Rex verſus The Inhabitants of St. Giles's Cambridge 


TIC Juſtices remove a poo? Man from St. Giles's Cam- Poor's Sert!e- 
bridge to Stanton in Com. Cantabr. then two Juſtices ok“ “ 

the County | by another Oꝛder remove him again from Stanton to 

St. Giles in Cambridge, and both theſe ſeveral Oꝛzders were re⸗ 

turned upon two ſeveral Certiorari's: The ſecond Dyder appears 

to be an oziginal Dwer, not reciting the fommer Dzder, and 

therekoꝛe at firſt the Court doubted, whether they could quaſh the 

latter ©zder as contradictozy to the fozmer ; but afterwards per Court cakes 

| Cor, we will take Notice of both Owers, being befoze us, and 0045 pe... 

the fozmer ſeven Days befoze the latter. 


and Poſterior. 
Rex Verſus Gateley. 


A Omer was returned, made by four Juſtices of Middleſex pen, 
at the Quarter-Seſſions, fo2 diſcharging a Surgeon's Ap- diſcharge an 
pꝛentice; and it was ſtrongly debated, whether the Trade of a 12 
Surgeon be within the Statute, fo2 the Moms are, If any ſuch |, 1 
Maſter miſuſe his Apprentice, which Moꝛd [ ſuch] muſt refer to 

the Trades befoze erpzeſsd in the Statute (but that of a Sur- 

geon is not mentioned there) tis true, an Aﬀion would lie againſt 

a Surgeon fo2 uſing the Trade, not having been an Appꝛentice, 

becauſe that Clauſe is general and abſolute, but this is relative 

and reſtrain d. 

Holt Ch. J. at firſt inclined, that it being a remedial Law, Or AſGga 

this Caſe might be within the Equity of the Statute, tho' not *®: 
within the Mods; but Northy anſwered, Jf the Juſtices cannot 


by Equity bind to another Trade, neither can they diſcharge him 
that is ſo bound. 4 8 
| 2 


— ——  ——  ——— _ 


Coachmen, 


Poor's Settle. 


Judgment a- 
gainſt five, 


aſſign Death 
of the 5th. 


(Hoc pars- 
rus, &c. Mat- 


Sir Barth. Shower urged the conſtant Pꝛackice to reliche in 
Caſe of Houſhold Servants, &c. and 1 Saund. 313. 314. Hawke. 
worth and Hillary, in the Caſe of a Yerchant s Appzentice this 
Erception was not taken. | 

Northy laid, It was ruled in Lewknor s Calc ſince the Ke. 
volution, that a Coachman's Wages are not within the Statute, 
the Clauſe of the Statute relates to ſuch as arc compelled to 
ſerve in Husbandzy, &c. 

Holt. Compulſion is not material, tfo2 there is no Occaſion 
to go to a Juſtice of Peace with one that will ſerve voluntarily. 
But at laſt the Oꝛder was quaſh d, becauſe the Statute doth not 
extend to a Surgeon s Appꝛenticc. 


The Caſe of Marlborough. 


Pon My. Harcourt's Report (after ſearch, &c.) Holt ſaid, 
That in Ozders fo2 removing poo? Perſons the 2a ice 

hath been not to mention, that they do not rent a Houſe of 101 
per Annum, and therefoze the Court doth not allow that Ercep- 
tion; but as to the other Exception, viz. that the Ozder doth 
not ſet to2xth, that it was made upon the Complaint of the 
Church-wardens 02 Dverſcers, we think the Ozder is naught fo? 
that Dmiſſion, fo2 without luch Complaint the Juſtices have no 
Power to remove them, fo2 perhaps the Pariſh map be willing 
to entertain them: And tho' they do return here ex poſt. facto, 
that the Oder was made upon the Complaint of the Church: 
wardens and Overſcers of the Booz, yet that cannot ſupply it, 
fo2 not being Part of the Ozder it is but a bare Suggeſtion 
without any Authozity. 8 _ = 


Walker aud Stocoe. 


pete was Judgment againſt five, and four of them bing a 
CUrit of Erroz, and aſſign fo2 Erro2 the Death of one 

of the Five befoze Judgment; the Ocfendant pleads in nullo eſt 
erratum, which Northy urged was a Confeſſion of the Batter of 
Fat. Yelv. 57. King verſus Andrews. But Holt conceived a- 
therwiſe, and that in Caſe of Erro in Fact it doth amount to a 
Confeſſion, tho' it is the only Fozm of a Demurrer, but herein 
he did not expꝛeſs himſelf very clearly. Northy ſaid, the Plain⸗ 
tiff in Erro2 ought to have concluded, Et hoc paratus eſt veri- 


ter of Form.) ficare, but it was ruled, that it was but Batter of Foꝛm. 


Then the Plaintiff moved to quaſh bis own IUrit, fo2 that it 
is bꝛought by Four (of a Judgment againſt Five) without al- 
icdging that the 5th is dead; and the Dekendant pzay'd it might 
be amended. And it was reſo{ved, 

I I. That 
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1. That this is not amendable, it is a Fault in the CUrit Nor cena. 
without Queſtion, the Curſito2 hath been examined, his Inſtru⸗ 
dions were, that one was dead; but the Stat. of H. 6. of q- 
mendments is to ſuppozt Judgments and not to reverſe them, 
and an Onginal was not amendable at Common Law. | 

2. Ik it were amendable, that is not to be done at the Defen- Defendane 
dant s Pzayer, no Wan is to amend his Adverſary's Writ, noz pings 
can the Defendant in Erroz direct the Plaintiff in what Banner Wir. ©. 
he ſhall bzing his (Urit. 1 Leon. 134. that no Statute gives A. 
mendment, but in Affirmance of Judgments oz Uerdicts; be- 
ſides, it ſeems rather to be the Cnskilfulneſs of the Clerk 
than his Miſpziſion; he thought it was not neceſſary to ſet 
fozth, that one of the Five was dead, wherefoze the TUrit was 


quaſhed. 
Shepheard verſus Hurchins & al. 


Reſpaſs againſt thzce, they jointly plead Non Cul', and Three Guilty 
were found gutlty, and ſeveral Damages aſſeſſed fo? ſeve- * — 
ral Parts of the Treſpaſs, viz. 3 J. verſ#s A. and B. and 20 8. mages, Cc. 
verſus B. and C. A Fieri Facias iſſued againſt all pro Dam recu- Ante 353- 
perat. and the whole was levied upon B. And now upon Ser- 
jeant Gols s Motion the Execution was ſuperſeded, quia erro- 
nice, &c. fo? tho B. is chargeable with the TUhole, pet not up- 
on ſuch a TUrit, fo2 if a Scire Facias were bzought upon the 


Judgment, they cannot plead levied per Vic. upon this Execution. 
Vide 1 Cro. 54. _ = 


Carpenter verſus Fortune & LUx. 

FT DE Husband being in the Kings Bench Pyziſon, and the A Priſoner 

1 @Tike at large; he receives a Declaration againſt both, * 
and ſuffers Judgment by Default, and now the Mie was taken gaioft him- 
in Execution, but the Court ſuperſeded the Execution as irre- e 
gular, fo2 there ought to have been a new Crit againſt the 9. deken in 
Husband and Mike, and the Mie muſt have found common Execution, 
Bail (ſhe muſt have given a Bail-Bond to appear) and ſo you fa. orc" 
might have pꝛoceeded againſt both in Cuſtodia Mar. OT 

Holt ſaid, Then the Mike is taken without her Pusband, 


and diſcharged upon common Bail, there goeth out a new Ca- 
pias ver ſus ! Baron & idem dies given to the Mie. 


2 2 2 Har · 


— 
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Hardiſtey and Barney. 


On Execu- Olt ſaid, TUhere a Judgment is revived by Motion againg 
tion of Judg- Teſtato?, if there be an Award of Execution againſt him, 
3 there needs no nem Rule to revive the Judgment againſt his 
Teftstor, no Executozs, but a Scire Facias lieth of Courſe. And Aſtry and 
need eg Aſton agreed the Piadice to be, that two Writs of Scire Facias 
che Execator, MAP be taken out together; and the Return of the Firſt being 
Two Scire paſt, the Second muſt lie eight Days in the Sheriff's Hands, 
__ 5, *- which the Court thought to be an unreaſonable Pꝛactice and fit 


What to be refo2zmed, tho it was allowd in this Caſe. Holt ſaid, up- 
Clothes, &c. on a Fieri Facias the Sheriff may take any Thing but Tearing 


may be taken 


on Fi Fe. Clothes; nay, if the Party hath two Gowns, he may take one 


of them. 
Culliford and Cardinel. 
Bond to by A Man makes a Deputy in an Office of the Cuſtoms (which 
by a Deputy Office is within the Stat. E. 6.) and takes Bond fo? ac- 


half he ven counting ko: the P2ofits, and that the Deputy ſhall pay him one 
within Star. Ialf of the Pꝛoſits. Per Cur this Bond is not void by the 
— Statute, no: is it a coupt Agreement; other wile if it were to 
pay a Sum in G2ols, See 6 Mod. 234, 235 


Hains and Jetcor. 


| A Man mar. | IR Barth. Shower moved fo? a Prohibition to the Eccleũatti⸗ 
_ wa cal Court to ſtay Pꝛoceedings there againſt a Yan fo2 mar: 
Drughter. Tying his Siſter's Baſtard Daughter; but it was deny d, foz the 
Coutt muſt Judge what is God's Law, being mentioned in an 
Sec 2 Lev. Act of Parliament, viz. 32 H. 8. and, by God's Law there, is 
254 255- Meant the Levitical Law, which pꝛohibits Marriage with a Mans 
Siſter's Daughter: The Child of a Concubine among the He- 
brews was not illegitimate, Baſtards are by particular Conſfitu- 
tions and Laws depzived of the Pzivilege of Chüdzen, qui ex 
damnato Coitu naſcuntur, &c. Pet the Reaſon of the Pꝛohibi⸗ 
tion ſeems pet to remain, if there be any Bozality in the Law, 
tis as mozally unlawful to marry a Baſtard Jfſue as legitimate 
Tſſue : Jt muſt be ſanguis naturalis, and not legalis, 02 civilis, 
elſe a Woman might marry her Baſtard Son. (Holt ſaid obiter 
Prohibition ft all Caſes, except ſuing out of the Dioceſs, if the Eccleſiaſtical 
alter Sen- Court have no Jurisdiction, they may be pꝛohibited as well after 
— — as befoze. Roll. Friſwel's Cale is no ſound Doc- 
_ trine. 


2 Burman 


—— * 
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Burman 2 Shepheard. 


ER Holt Ch. J. CUhere the Plea is to the Damages, you Where Mo- 
cannot bzing Boney into Court; otherwile where the Plea de) ans ve 

is to the G2ound of the Action, as Non Aſſumpſit. It may be & af. 
allowed in Trover where pou bing the Goods in Specie into 
Court, but rarely where only Part of them are bzought in. J 
remember the firſt Time the Rule was made fo2 bzinging into 
Court, &c. the Plaintiff may have certain Cauſe of Ackion fo2 
Part, and p2obable Cauſe fo2 the Reſidue; tis hard to put him 
to the Hazard of trying only foꝛ the Reſidue. Darnel cited the 
Caſe of Draper and Banks in Pemberton's Time in Trover ko? 
many particulars, the Defendant was permitted to bzing one 


Thing into Court; but Holt ſaid, Pe had deny'd the like upon 


CUhen the Sheriff hath taken a Bail-Bond upon meſne Pꝛo- On Bail- 
ceſs, he hath executed his Authozity, and the Defendant cannot gute, 
render himſelf to the Sheriff oz Batltff. Power is de- 

Note. The Writ was returnable 23 Oct. the Defendant pꝛo⸗ termined. 
cures himſelf to be turned over to the King's Bench by Habeas 
Corpus 22 Oct. the Sheriff returns Cepi, it ſeemeth the Batl- 
Bond is fozfeited, tho the Defendant be in Cuſtody, ik he do not 
appear accoding to the Courſe of the Court; but it might be 


otherwiſe if he had been turned over on the very Day of the Re- 
turn of the Writ, | | 


_ Per Holt. Dne may plead Puis darein Continuance, that the Plea Puis daz 
Plaintiff bought a ſecond Action f02 the ſame Cauſe, and reco- ia Conti 


ber d, tho he might have pieadev the fomer, in Abatement to the 


Ann Aſh verſus Lady Aſh. 


Sſault, Battery, and Falſe Jmpziſonment. The Lady Aſh F. iſe Ipti- 
pretended, that her Daughter the Plaintiff was troubled ment. 

in Bind, and bzought an Apothecary to give her Phyſick, and 

they bound her, and would have compelled her to take Phyſick. 

She was confined but about two oz thzee Hottrs, and the Jury 

gabe her 20001. Damages. | a 

Sit Barth. Shower moved fo2 a new Trial foꝛ the Exceflivenefs der 1 f 

of the Damages. | n 
Holt Ch. J. The Juty were very ſhy of giving a Keaton of furt, Duty. 

their Uerdit, thinking they have an abſolute veſpotick Power, Que: 

but J did refify that Miſtake, fo2 the Jury are to try Cauſes with 


the 


ET a. 


* mms — 
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the Afſtance of the Judges, and ought to give Ueaſons when 
required, that, if they go upon any Miſtake, they may be let right, 
and a new Trial was granted. 
Evidence. Nota. Rookby J. ſaid obiter, that he had known ſome Things 
given in Evidence under the Wo2ds al enormia, which were tur- 
pia, and not fit to be mentioned in a Declaration. 


Bags and Robinſon. 


Encry or J"Rro2 of a Judgment in C. B. the Entry was, quod recuperet 


1 20 in damna ſua ad pro mil. & cuſtag. ſuis, and held to be 
8 well enough, and the common Foꝛm in C. B. dam. pro miſ. & 
cuſtag. literally. | 


, 


Rex verſus Youngman. 


Seſſio adio A Jndictment was quach d, becauſe it was ſaid Seſſio adjor- 


11 nata fuit per Juſt. inſtead of Adjornata eſt. 


Sounder and Ruler. 
Omplaint was made, that a Bailiff had made a Bill, and 
8 reckoned five Suineas fo2 executing a Mrit of Fieri 
acias. | | | | 
Bailiff's Fees Smith, Under⸗ſheriff of Middleſex, ſaid in Court, that 6s. 
—_—_— 8d. is the uſual Fee to the Clerk ko: CUriting a Bill of Sale 
Poundage. upon a Fieri Facias, and that the Bailiffs have ulually ſome rea: 
—_ Fee, over and above the Poundage fo2 executing the 
rit. Ws 
Holt Ch. J. The Bailiffs Fees are included in the Poun- 
dage; but let z. Aſton examine what is reaſonably due; and 


what the Bailiff hath exceeded he ſhall pay double, accozding to 
the Statute, 


Extortion. 


Rex verſus Pain. 


Pon an Inkozmation fo2 Baking and Publiching a ſcanda- 

lous and ſeditious Libel, in theſe Mods, Mary's Ept- 

taph : Here lies King James's diſobedient Daughter, who was 

addicted. &. 

Croſs Exami- The Attomey-General offers the Examination of one Brereton, 
nation of E- taken upon Dath befoze the Yayo? of Briſtol (he being dead) 

[ But after long Debate and Conference with the 3 of the 
2 Common 
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Common JIlcas (by Judice Eyres) The Court would not allow 
it to be given in Evidence, fo2 two Reaſons. 
1. It appears, that the Oefcndant was not pꝛelent when the 
Cramination was taken, lo that he could not cro{s-cramine him, 
2. There is a Difference between capital Ockences and Caſes 
of Pisdemcanour, (oz in Cale of Fclony the Juſtices are by the 
Stat, 1 & 2 Ph. & Mar. 13. and 2 & 3 Ph. & Mar. 10. to take 
the Examinations in Uriting, and certify them to the Gagl- 
Oclitvery, &c. and if the Party be dead 02 abſent, they may be 
given in Evidence. Hale's Pl. Cr. 263. Indeed in the Cale of 
the Lozd Cornwallis fo: Murder, it was held, that Examinations 
were not Evidence, but that was not Right ; it was agreed in 
that Caſe, that Depoſitieus bekoze the Cozoner map be given in 
Evidence upon an Indickment fo2 the King, but not in an Appeal 
loz that Purder. In the Lozd Macquairs Caſe in Ruſhworth's 
Coll. which was in Treaſon, the Jnfozmation of a (Ulttneſs 
that could not be had was allow'd: But in a late Caſe upon an 
Inkozmation againſt Monger, the Depoſitions of one, whom it 
was ſuſpe#cd the Ocfendant had ſent away, were not allow'd. 
Jt was ſtrongip urged by the Attozney-General, that bekoze Power of 
the Statutes as well as ſince, Juſtices of the Peace (and Rook- Juſtices 3nd 
by J. ſaid, Conlervatoꝛs at the Common Law | might take Ex⸗ examine, 
amination as well oz Pisdemcanozs as Felony; and the Attoz- &c. 
ney ſaid, the Statutes alter not the Cale as to Evidence. Sir 
Barth. Shower contra Cited 4 Inſt. 177. where Coke ſaith, that 
a Juſtice cannot make a Warrant ta take a Yan fo2 Felony be⸗ 
koze Indickment, and (tho' that hath been over-rulcd, pet) the 
Juſtices had no Power befoze thoſe Statutes to take Examina⸗ 
tions, until ſomething were depending. Holt ſaid, the fourth 
Inſtitute had not my Low Coke's laſt Hand, the Judges have 
not allow'd that ſo much as the other Parts, tho' 2 Inſt. be a 
- Poſthumous TUozk, pet it is moze perkeck. pe ſaid, A Juſtice 
of the Peace may commit without Dath, but he is not wife if 
he doth ſo, fo2 then he muſt make out the Cauſe of Commit- 
ment at his Peril, but if Dath be made he is lake. 
[Jt ſeemeth that the Stat, Ph. & Mar. with the Pꝛattice 
ſince, have made the Difference between Felony and Pisdemea⸗ 
nour.] | ns en 
Holt Ch. J. Ik a Libel be made in CUriting, and afterwards Wh Wii. 
burnt, and one remembers the Contents, and dictates to ano- 8 
ther, who waites it, the CUriter is Maker of a Libel; He that Lidel. 
takes a Copy of a Libel in Triting, tho he be not the Authoz, 
is guilty of making a Libel, but at the Inſtance of the Council 
it was found ſpecially, that he wrote it from the Mouth of a 
Perſon unknown; and if he be Cul. of Baking, Writing, and 
Compoſing, then they find him guilty thereof, v2 of ſo much 
thereof as the Court ſhall be of Opinion he is guilty of, and ” 
| | 0 
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to the Publiſhing not guilty. The Jury mov'd fo: Charges, Ad 
quod non fuit Reſpons. 


Rex verſus The Inhabitants of Moreton, Hamſtead. 


Baſtard Set- IF a Moman be ſettled in a Pariſh and got with Child of a 
pear. 1 Baſtard, and perſwaded when near her Delivery to remove 
* ©  fnto another Pariſh, and there is delivered, tis good Reaſon fo? 
the Juſtices to return her, but that muſt be to the Place of her 

laſt Settlement (with her Child come ſemble.) 


D E 
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Rex verſus Dean. 


3 pere was firſt a Uerdict upon a Contract ot Batrimony, 
t.aft:d no and afterwards, upon an Inkozmation of Fozgery, 
/ICNELS on 


— the contra#ed Mike was (wozn as a TUitneſs fo2 the 
 nial Contract King, which Holt (aid ſhe ought not to have been, to 
nor in an In- gygiy her own Contract, and therefoze inclined to grant a new 
— Trial, fo2 he ſaid he was not ſatisfied, that a Perſon intereſted 
Nor any Per. Can be Evidence in any Caſe, tho in a criminal Matter. So in 
ſon intereſt- the Caſe of Rex verſus Tipping about two Pears ago he held, 
<<, choin2 that Coſins could not be a Witneſs to perjure one that had 


Caſe. I | been 
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been CUitneſs againſt him. Jn Hody's Caſe, after two Non- 
ſuits upon a Bond, there was a Uerdiit fo? it; Hody made Af- 
fidavit, that it was not his Deed, and the Court granted a new 
Trial, and then another CUerdi# pro Quer. who crhibited an In ⸗ 
foymation againſt Hody ; and tho' Hody had ſatisfied the Judg- 
ment, yet the Plaintiff could not be Evidence. He likewiſe ci⸗ 
ted a Caſe of the King againſt Jackſon in Low Hale's Time. 


Roberts qua tam verſus Wetherhead. 


Ction upon the Statute fo2 encouraging Navigation, De- Detiove lies 
tinue quod reddat 36 Barrels of Olive-Dil, &c. foxfeited. of Goods for- 
Sir Barth. Shower moved in Arreſt of Judgment, that Detinue — Fg 
licth not, unleſs the Plaintiff hath an antecedent Right, where: a8. 
as here can be none until Inkozmation oz Seiſure. Sed non all'. 
Fo2 as where the Statute gives Foxfeiture of 1001. one Half 
to the King, the other to him that will ſue, and not ſay how, 
Debt lieth; ſo here, when the Goods are ſo fozfeited, Detinue 
licth, and that without Seizure; as at Common Law, if a Gil⸗ 
lain acquired Goods, the Pꝛoperty was abſolute in the Uillain, 
none in the Lo2d till Seizure; but i theſe Goods were diſtrain⸗ 
ed, the Lozd might have Replevin. Inſt. 145. b. koꝛ that is tanta- 
mount to a Claim and a Seizure, which is a Caſe in Point. 

Debt upon on Obligation, to be paid upon Requeſt, yet the Requeſt and 
binging an Action is a ſufficient Requeſt; ſo of a Rent:charge D. wend. 
to diſtrain if not paid upon Demand, the Diſtreſs it ſelf is a De- 
mand. Rookby J. ſaid in the pꝛincipal Caſe, the very Dffence 
diveſſs the P2operty, tho not then in the Plaintiff; pet when 
the Action is bzought, tis in him by Relation. - 

. | e Judicium pro Quer. 


Howard and Jenniſon. 


Aſe. The Plaintiff made ſix ſeveral Counts fo2 Moztk Six Counts, 
done, &c. laying them all the lame Day: The Defendant c de 
pleads Monage: The Plaintiff replies, quoad tertiam & quartam Nonage 
Aſſumptionem Defs' fuit plenz ætatis tempore Confectionis pro- pleaded to 
miſſion' præd. and as to the reſt, that they were fo2 neceſſaries, None“ 
unde petit judicium & dam', &c. Sit Barth. Shower moved in zd and 4th 
Arreſt of Judgment, that the Defendant could not be of Age and tener, a. 
not of Age the ſame Day: Sed non allocatur, fo2 the Plaintiff anti, 
map well divide it in his Keplication, if there be four ſeveral 
Cauſes of four ſeveral Days, the Plaintiff map lay them all of 
one Time, and if he be kozced from his Oay, tis no Depar- 
ture. Note, De doth not ſay * the Pꝛomiſe was made after- 

1 4 2 55 


Wards, 
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wards, viz. tali die, fo2 that had been til, but he lays at the 
Time of the making the P2omilc, &c. 
petit judie & 2. Exception. Petit judicium & damag, &c. is too ſhozt, he 
Dn tut. ſhould ſap, occaſione non performationis promiſſion. præd. Sed 
cient, 1905 non allocatur, fo; tis uſually ſo, and well enough, the Court 's 


OCcalione 


promiſſion, to give the p2oper Judgment, and Damages are mentioned in 


the Occlaration. N | 
Judicium pro Quer'. 


Stevens and Squire. 


A. ſues B. C. 'HE Plaintiff had a fozmer Action againſt the now Oeken⸗ 

mnt * dant and two others; and now declared, that in Conlide⸗ 

A. ftzys, to Cation, quod ceſſarent omnes ulterior' proceſſus, in that Action the 

pey, tis good Defendant pꝛomiſed to pay him 10 l. &c. Sir Barth. Shower 
moved fo2 a new Trial, and inliſted that it was within the Sta- 
tute againſt Frauds and Perjuries, koz the Debt, Default, oz 
Miſcarriage of another Perſon. 

| Holt Ch. J. Mo, tis an oziginal Pꝛomiſe, and himſelf was 

Shower. TUhat if himſelf had not been a Partp, then it were 
plainly within the Statute. 

Holt. Put that Caſe when it comes, but if A. ſaith, do not 
go on againſt B. &c. this being to be perkozmed within a Year, 
it will bind him; tis like the Caſe of buying Goods fo2 another 
Man, which is every Day's Pꝛactice. But if A. ſaith, do not 
go on againſt B. and Jil give you 101. in full Satisfaction of that 
Action, that might be within the Statute ; bu: here he appears 
to be a Party concerned in the fozmer Aﬀion, wherefoze a new 


Trial was deny d. 


Rex werſus Noel, Pepper, and Cooper, Defendants, 
on three ſeveral Informations. 


Three Infor- DOR hiring a Ship to go to France, and endeavouring to 
1 go on Board ea intentione ad hoſtes & inimicos Domini 


gainſt three 


for hiring a Regis proditorie auxiliand', and they being ſeverally convicted. 
Ps and en- Mow Sir Barth. Shower and Mompeſſon moved in Arreſt ok 
to goto Judgment, that the doing an AX towards that which is malum in 
France. ſe, 02 anDffence at Common Law, as Felony, 8c. is Penal; but 
where there is a new Offence by Statute, an Act done in Over 
to it is no Dffence. The Charge of falſo & malitioſe can never 
make a lawful Thing unlawful. 1 Cro. 608. and ſo was it ad- 


judged in Cam. Scacc. in the Caſe of Bernardiſton and Soames, 
I | and 
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and affirm d in Parliament in this Reign, contrary to the Judg⸗ 
ment in this Court. (To which Holt (aid, Jt is lawful fo? a 
Man to p2olecute fo2 Felony, but not when falſo & malitioſe, 
there it ſpccificates the Adion.) 

Cooper pro R. At Common Law to hire a Ship to put the 
Kings Subjects into the Power of a Fozeign Enemy, is an 
Offence, but here is an Intent to commit High Treaſon. 
If a Pan Prepare a Plate in O2der to counterfeit the G2eat 
Seal, and is dilcover'd and prevented, tis a Pisdemeanour: 
So if a Man lie in wait with a Deſign to make an Attempt up- 
on the Queen Conſozt, oz to murder oz rob any one. Tt is a 
Pisdemeanour to deſire to meet one with an Intention to fight. 
Sid. 186. Darcy's Caſe 230. Bacons Caſe. 3 Inſt. 158. Quando 
aliquid prohibetur, prohibetur & omne per quod, &c. As to the 
falſo & malitioſe: Here is a ſubſtantial Crime, he was inter⸗ 
cepted in the very Act and Endeavour to commit Treaſon ; the 
Caſe mentioned in 1 Cro. 608. of dzinking Water, can never 
ſhew any Intention to lefſen the King's Revenue ; here the Ack 
ſhews it: And he ſaid, he ſaw no Reaſon why an Attempt to 
commit a Statute-Law Treaſon, ſhould not be a Misdemeanour 
as well as in Caſe of Treaſon at the Common Law. 

The Court would give no Opinion as to the Difference be⸗ 
tween an Attempt to commit a Statute Law Treaſon, and an At- 
tempt to commit Treaſon at the Common Law; fo? they ſaid, 
'tis ca intentione ad hoſtes & inimicos Domini Regis proditorie 
auxiliand', which is an Dffence at the Common Law, it is al- 


_ Treaſon ; and the Paiſoners were ozdered to come again to 


Eaton and Barker. 


JR Francis Winnington moved fo2 Leave to diſcontinue after No Leave te 

a general Uerdit pro Quer. becauſe the Damages were but gern 

ſmall ; and ſaid it had been allow d ſometimes after the Opinion veraia;, 

of the Court was diſcovered in the Caſe of the Earl of Oxford contre, if 
in Cro. and ſeveral Caſes in Saunders. a. 


pecial. 
Holt Ch. J. Per Stat. H. 4. the Plaintiff ſhall not be Mon- 
ſuit after Uerdi#, and ſhall we ſuffer him to diſcontinue after a 


general CerdiX? Indeed it map be granted aſter a Special 
Cerdit. 


Where one makes Dath befoze a Juſtice of the Peace, that Warrant te 
his Goods are ſtollen, the conſtant Pꝛactice is now to grant a bach, on 


a Warrant to ſearch, elſe many Felonies might go unpuniched. _ 
(Per Holt.) 


are ſtolen. 


A a a 2 Inter 


_— _— 
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Poor's S:tele- 
ments. 


Ante 


One Defen- 
 darit pur in, 
in Order to 
make no Dc. 
fence, to pre- 
vent the 
Plaiatiff's 
paying Coſts. 


Indictment 
of Treaſon, 
Plea of not 
guilty with- 
drawn, and a 
Confeſſion 
entred, 


— — 
—ũE—ĩ6 — Rs 


Inter The Duke of Banbury and Te Pariſh of 


Broughton in the County of Oxon. 


Olt Ch. JT. There a Child is brought from the Pariſh of 
H A. to the Pariſh of B. without legal Authority, they of B. 
may by CUarrant of two Juſtices return the Child to A. tho'not 
the Place of laſt Settlement, becauſe they have done the Wrong. 
CUhere the Child is firſt known to be, that Pariſh muſt pꝛovide 
fo2 it till they find another. 


Wilcocks verſus Powel & al J reſpaſs. 


Mindy moved, that one Defendant was put in by Fraud 
on Purpoſe, that he might make no Defence, but to ſe: 
cure the Plaintiff from paying Coſts ; and therefoze pzay'd, that 
if the Plaintiff were Nonſutt, oꝛ the other Ocfendant had a Uer- 
dict, he might have his Coſts. 

Holt Ch. J. IJ fear we cannot do it in any Caſe, unleſs in 
Ejedment, and there we'll not compel the Defendant to confeſs 
Leaſe, Entry, and Duſter, unleſs the Plaintiff conſent, Vide 
Stat. 8 & 9g W. 3. cap. 10. 9 


Rex verſus Knightley. 


| 1 Knightley Eſq; was bzought to the Bar to be tryd 


upon an Indictment of High Treaſon, to which, upon his 


Arraignment he had pleaded not guilty; and now, befoze the 


Jury were called, he confeſſed, that he was unhapptly ſurpzized 
into the Deſign to aſſaſſinate the King, tho' at the ſame Time he 
did abominate the Thing itſelf ; but when he was once engaged 


in it, he knew not how to retire without an Imputation of 


Cowardice : He deſired the Chief Juſtice (as a P2ivy Councel- 
102) to repꝛeſent him to the Lozds Juſtices of England, as an 
Object of Percy, with this Circumſtance, that he was the firſt 
that diſcoverd Harris, who is one of the Mitneſſes againſt him; 


and he deſired he might withdzaw his Plea and confeſs the High 


Treaſon, which was allow'd ; and Holt ſaid, Jt was reſolved by 


all the Judges at Serjeant's-Inn, in the Caſe of the Regicides, 
that it might be ſo done, ſo he pleaded guilty, and was remanded 
to Newgate. fo2 per Cur. he ought to have four juridical Days to 
move in Arreſt of Judgment, ik there be ſo many in Term, 02 
elſe as many as the Term will allow (Judgment was once given 


immediately, but it was erroneous). 
* Holt 
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Holt ſaid (obiter) He underſtood that Exceptions had been ta- 
ken lately at the Old Baily to an Indidment of High Treaſon at 
ter Jury (wozn, which ſhould not be; but the Exceptions ought 
to be befoze Plea pleaded, fo2 tis impꝛoper fo2 a Yan to except 
againſt the Indicment after he hath put himſelf on the Country; 
and the late Act, which allows a Copy of the Jndictment fo?2 that 
Purpole, five Days befoze Trial, intends only, that Exceptions 
my be taken in ſuch Manner as by Law they might in other 
Cales. 


Knightley afterwards received „ as in Caſes of High 
Treaſon. 


Marſh's Caſe. 


Pere an Appeal lieth to the next Quarter- Seſlons. Tf — 06 to 


the Appeal be then received and lodged, there tis ſuffi- n. 


15 and the Juſtices may p2oceed upon it at the next Seftions 
atter. 


Thwait 65 Lx. verſus Lady Aſhfeild. 


Ebt fo? Rent, the Jſſue was tried by Reco2d and found fo? — 
the Plaintiff, but he had defivered 8 J. moze than the Ar- ky 5 
tears of Rent amounted to, accozding to the Demiſe laid in the 


Non prof. 
Declaration, wherefoze he releaſed the Overplus; and whether | _ che Re- 


that ſet it Right, was the Queſtion ? 

Selby objeted, that there is a Difference between Debt and 
Covenant; in the fozmer, if he demands moze than is due, it is 
Erroz; but in the latter, Damages only are to be recovered and 
to be ſtruck off fo2 the Overplus, fo2 which he cited 3 Bul. 155, 
156. Farrar verſus Snelling. 

Northy contra cited Hob. 178. Andrews verſus Delahay, 
which the Court laid was a very ſtrong Caſe. 3 Cro. 68. Frith's 
Caſe. Hob. 133. Howel verſus Samback. 2 Cro. 104 Woody's 
Cale, 2 Cro. 103. Sty. 1;5. Barber verſus Pomeroy. Roll. 785. 

S. C. which Holt faiv was in Point. 1 Saund. 282. Baskervil 
verſus Mayo. 11 Co. 45. b where the Rule is taken, that if one Divervcy 
demand two Things, and the Action is not pꝛoper fo2 one of chen 
them, it is gone koꝛ the Thoſe ; but where he can have no other Thing, and 
Action, the Court may give Judgment fox what is Right. Here, go: 2 
if they had pleaded it in Abatement, it might perhaps have abatend 
the Whole, but the Court is not bound fo do it ex officio, but 

(even without a Releaſe) may give Judgment fo2 what is 

Right: Tf we had gone to Trial by Jury, and they had found 

how much was really due, that would have ſet it Right certaintp, 

which Rookby J. agreed. 


Apon 
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Million Bank. 
Contract to 
ſell Stock, 
not in his 


Apon Conſideration of the Caſe, the Court conceived the 
Plaintiff might enter Non prof. foz the Surpluſage, and take 
Judgment fo2 what was Right. 


Sittings at Guildhall London, coram Holt Ch. Juſt. 
27 Mail, 1696. 


Obrian and Sevil. 


FT DE Plaintiff declares, that whereas there was a Dif: 
courſe between Plaintiff and Oefendant, concerning the 
Selling and Dilpoſing of 15001. in the Billion Bank, in Con- 
ſideration that the Plaintiff would convey 15001. in the Million 
Bank, within fix Months, at 60 per Cent. to the Defendant, if 
required; the Defendant p2omiſed to pay him 3 1. per Cent. and 
the Plaintiff avers, that he was ready to have convey'd, &c. 
vet the Defend:int hath not paid him rhe 3 l. per Cent. videlicet 
45 1. the Defendant pleads Non Aſſumpſit; and now at the Trial 
the Plaintiff gives no Evidence, that he had any Share oz Jn: 
tereſt in the Million Bank at that Time, and therefoze it was 
urged the Contract was void, Holt ſaid, Jt doth not make the 
Bargain void, but tis a Beach on his Part eo inſtante, as 
_— one Covenants to convey ſuch a Houſe wherein he hath 
Sir Barth. Shower. 'Tis uſual here to ſell Bales of Coffee 
befoze the Ship comes in. | | 
Holt. In ſuch Caſes it ſhould be laid by Way of Agreement 
to ſell. J may indeed ſell the Pꝛofits of my Land befoze grown, 
becauſe 'tis in potentia ; but it is fit it ſhould be ſettled, where: 
foze it was found ſpecially. 15 mo 


Dockwray and Dickenſon. 


© Trover for a T Rover fo2 a Ship and Cargo belonging to the Plaintiff and 


Ship by the 


Part- Owner. 


one J. S. whom the Plaintiff ſurvived; the Caſe was, 
that the Ship called the Ann of London, was ſent upon the in⸗ 
terloping Account to Guinea, in the Pear at which Time 
there were ſeveral Jnterlopers abzoad, and the Nopal African 
Company obtained an Oder from King Charles II. under his own 
Hand, dirced to the Defendant, then Commander of his Yaje- 
ſiys Ship the Hunter, requiring him to Sail to the Coaſts of 
Africa, and to ſeize any (uch interloping Ships as he ſhould meet 
- with there navigated by his Bajeſty's Subjects, and to bzing the 
Ships, &c. to be pꝛoceeded againſt in the Engliſh Admiralty, 
by Colour of which Commiſſion the Defendant ſeiſed the Pute 

2 | | 
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tiſt's Ship and Goods upon the Coaſts of Africa. The Vill of 
Lading Was pzoduced in Evidence to p2ove the Particulars of Evidence. 
the Cargo; and Exceptions were taken by Sir Barth. Shower, 
that tho it might be Evidence againſt Captain Fincham himſelf, 
the Maſter of the Ship, who ſigned it, pet it is not Evidence a⸗ 
gainſt the Defendant, who is a Stranger; ſed non allocatur, 
fo2 it being p2oved, that ſuch Goods were p2ovided fo2 the Cloy- 
age, and Captain Fincham being now dead, and his Hand p2oved, 
it doth not differ from the common Caſe, where Tlitnefſes to a 
Bond are dead, it ſufficeth to p2ove their ſands; Co here, fo? 
Captain Fincham would have been a good TUlitneſs Himſelf, if 
Ilving. | 
One, that was Haſter of the Ship Hunter under the Defendant, Wirne6: 
was pꝛoduced as a (Uitnels. 
Shower objected againſt him, fo2 that a Recovery in this Ackion 
againſt the now Defendant might be pleaded in Bar to another 
Action againſt this Titneſs, who was particeps Criminis, but 
he was allow'd to be a Witncſs ; fo2 where many are concerned 
in the Taking, it becomes neceſſary to allow the Evidence of one 
of them in ſome Caſes, as in Robbery, the very Plaintiff him- Vide ante 
ſclf may be Evidence ex neceſſitate rei. Nota, Upon Reading 
the Bill of Lading, it was ſhipped foz W. Dockwray and J. 8. 
and Company. Shower urged, if others were concerned, tis a- 
gainſt the now ]Ilaintiff, who takes no Notice of the reſt. 
Holt. Ik it were ſo, that ſhould have been pieaded in Abate- 
ment, you cannot take Advantage of it upon the General Jſlue ; 
one Part⸗Owner of a Ship map bzing Trover fo2 the whole 
Ship. It was ſo adjudged in my Low Hales Time, upon a 
Writ of Erro2 of a Judgment at Cheſter, which was reverſed, 
and a new Judgment given fo2 the Plaintiff fo2 that very Reaſon. 
Holt, in his Direfion to the Jury ſaid, ſome Keſpet was to be Note, 
paid to the Ozder of King Charles II. but the Command was il⸗ 
legal, and therefoze the Subjed muſt take Care how he executes 
it at his Peril. Nota, The Jury found pro Quer, and gave him 
above 2600 l. Damages. 
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D E 
Ter mino Sane Trinitatis. 
Anno 8 Willielmi III. 1695. in C. B. 
Lovel & al verſus Gill. 
| On Accedas | T the Requeſt of my Friend Pz. Maſterſon, J attended 
. the Succeſs of this Caſe in C. B. Upon an accedas ad 
the Sheriff Cur. Maner. de Whitchurch in Com. Salop : The She: 


returns 2 kiff returns the Certificate of the Suito2s, that there is no ſuch 


Plaint, call'd 


\ Nlius jus. Plaint in the Court Baron there, but that there is another cu- 
ſtomaty Court, of and fo2 the Coppholds and Copyholders there; 
and the Steward returns a Plaint entred in that Court, called, 
A Majus jus, viz. L. dat. dom. Maner. pro Fine 28. ad habend. 
12 probos & legal. homines cuſtomar. Tenentes ejuſdem Maner. 
ad inquirend. & ſuper ſacr um ſuum recognoſcend. utrum L. &c. 
habet majus & melius jus, &c. in duobus Meſſ. &c. infra Maner. 
præd. quam præd. G. habet, &c. & de quibus eis deforc. & ei 
conceditur, &c. . 
Cuſtom to Serjeant Birch moved fo2 a Procedendo, and cited 1 Hl. A 
wy ihe fiſt 11. b. 12. a. Fitz. Cauſe de Remov. Plea 23. „ 
2 But the Court inclined, that the Cuſtom to try by Jury the 
to Iſſue, not fir Dap, utrum, & c. without Plcading to Iſſue, &c. was not 
me. good, fo2 perhaps the Tenant might have a Releaſe to plead in 
: Bar, 02 a Recovery in a fozmer Action, 02 a p2ivate Act of Par⸗ 
liament, and by this Means is ouſted of his Plea. And a Jury 
the firſt Day is not allowd in any Caſe, but an Allie, which is 
Aſſize. feſtinum Remedium; and Powel J. ſaid, by the Tow Recogn', 
this looks like an Aſſiʒ e, but the Foꝛm of it is moe like a Crit of 
Right, and the Tender of the 2s. like the Tender of the Demp- 
mark, and this is returned fo2 a Plaint, which is not pꝛoperly 
any Plaint at all. 3 5 
Nota, The Court gave no Opinion upon the Authozities cited 
per Serjeant Birch, but gave Rule, that the Plaintiff below 
ſhould ſhew Cauſe why they ſhould not try it in Ejectment at next 
Shrewsbury AM3es, 
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D E 
Term. Sanctæ Trin. 
Anno 8 Willielmi III. Regis in B. R. 
| Rex verſus Walcot. a 4 


2 


and the pzincipal Erro inſiſted on was in the Judg- 
ment, where it is ſaid, that his Entrails ſhould be ta- 


127, 


Rro? to reverſe the Father's Attainder of High Treaſon, Atteinder of 


Treaſon re- 
vers'd by the 
Heir, &c. 


ken out, it is not ſaid ipſo vivente, which Cows the Vide ante. 


Court held to be eſſentiallÞ neceſſary: Judgments in capital 
Caſes are ſtated and ſettled by the Common Law, no Court can 
alter them. (Rookby ſaid, Judges are like the Officers of the 

Mint, who muſt not vary from the Standard, either in Weight 
92 Fineneſs) and here being no Act of Parliament in the Caſe, 


the Common Law muſt be taken from the Pzecedents, and 


from the Time of H. 4. they run all with ipſo vivente, and the 
thee Judgments cited to the contrary tempore Charles II. were all 
of the ſame Scfſions, and pꝛobably by the lame Managers, and 
therekoꝛe make but one Pꝛecedent. This Dmiſſion is in the moſt 
ſevcre Part of the Judgment, fo2 he's cut down while alive, to 
the very Jntent that his Bowels may be taken out while he is 
living; therekoze, if this were affirmed, all, that have ipſo vi- 
vente in, ought to be reverſed, fo2 both cannot be Right. 
Carthue p2ayed, that it might be amended by the Notes oz 
Minutes upon the Tndictment, fo2 a very fozmal Judgment was 
entred on the Back of the Indickment, with ipſo vivente. Holt 
ſaid, Jf it was amendable, the Court below muſt amend it be- 


fo2e it could be amended here; but in criminal Matters there can Amendment 


be no Amendment ; the antient Map to have an Amendment up- 
on a CUrit of Erro2 out of the CG Pleas, was by a Crit 


of 


— r 
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of Diminution, and upon that G2ound they have allowd a 
ſhoꝛter lay by Amendment in this Court: But no Diminution 
licth in criminal Matters, therefoze no Amendment, becauſe the 
Keaſon of Amendment fails. The Reverſal was pzonounced by 
Rookby J. tho' note, the Judgment fo2 High Treaſon is alwayg 
pꝛonounced by the Chief Juſtice, 


1 


5 Mod. 225. Newman and Lun. 


Stat. 23 H.6. JT NEbt upon the Stat. 23 H. 6. c. 10. againſt a Bailiff in this 

r 1D Court by a common Jnfozmer. Northy objccked, that it 

Arreſts, Kc. ought to have been in the pzoper County, elle the Stat. 21 Jac, 

will be evaded. N 

Holt Ch. J. It was adjudged in the Caſe of Barns and Ews, 

that Debt lieth in this Court; and it was ſince ſo adjudged in 

the Erchequer. Indeed, my Lozd Hale adjudged it otherwile in 
Nichols's Caſe: It is not pet ſettied. Et Adjourn. 


Burk and Strowd. 
la Declas. IN Treſpaſs. The Plaintiff declared, that he was legitime Poſ- 
tion for 1 ſeflionatus of a cettain Tenement, containing a Fulling: 
ging ©" mill, a Cloſe of Paſture, and a Piece of Land called D. and 
no need of that habuit & habere debuit common of Paſture in 1000 Acres 
2 Ti. in Mendam Fozeſt, fo2 all Beaſts Ii vant and couchant, tanquam 
Whether ad tenementa præd. pertin', that the Defendant minding to di⸗ 
che Plaintiff ſfurb him ok his Common did dig and make Coney-Burrows 
8 Log there: The Defendant demurred to the Oeclaration, and Judg⸗ 
the Soil, ment was given fo2 the Plaintiff in C. B. and now upon a TUrit 
Righr of ok Crro? in this Court, it was reſolved, 1. That there needs no 
. to be ſet koꝛth in the Declaration, it being grounded upon 
Quatre. the Poſſeſſion, and the Title but Juducement to the Action, which 
is founded upon a Toxt. 
2. It need not be ſhewn, whether the Ocfendant be Owner of 
the Soll, 02 a Stranger; ik in Treſpaſs fo2 chaſing 02 diſtrain⸗ 
ing Cattel, the Defendant lets fozth his Freehold oz Leaſe fo2 
Pears, and that he took them Oamage-feſait, then the Plaintiff 
muſt pꝛeſcribe fo2 Common. 
3. Tis not traverſable, fo2 all Right of Common muſt be 
—— upon not guilty, eiſe the Plaintifk cannot maintain his 
ſtion. = 
The Court relied piticipally upon the Caſes of St. John and 
Moody. Mich. 27 Car. 2. true, it was after a Uerdif, but 
Hale and the whole Court held it was a good Declaration with- 
out the Help of the Uerditz; and Blockley verſus Slater in C. B. 
Hill. 4 & 5 W. & M. Iudicium Affirmatur. 
4 | Martin 
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Martin & Ux' verſus Fuller. 


HP; Ch. J. In Caſe of an Executoz, if he hath the JI20- Provare to be 
bate at the Time when he declares, it is well; but it is before D<cl:- 
otherwiſe in the Caſe of an Adminiſtration: Here it appears by Adenin. 
the Declaration, that the Letters of Adminiſtration were grant- tio» befor: 
cd after the Suit commenced, which ts lll. Suit begun. 


Holt Ch. JT. Where a Ship is loſt by the Baſter's Neglect, C., «nd not 
Trover lieth not againſt him, but a ſpecial Aﬀion upon the Caſez Nove lies 
the Stozm by which the Ship was loſt cannot be material in wed 
Trover, but if the Dekendant ſold the Share of the Ship befoze g: fecus 
the Stozm, then Trover well lies, tho' the Maſter were appoint- ** rn. 


ed by the Part-Owners. 


Winter aud Loveder. — C + Hulk 
537. 


IN this Caſe Hatſel obiter cited 2 Cro. 76. Baugh verſus Hains Q If Tenant 
(which is the ſame with the Caſe of the Dean and Chapter C me 

of Worceſter. 6 Co. 37.) and Marvin's Caſe there cited, that mike » Leaſe 
Tenant in Tail by Copy may make a Leaſe fo? thzee Lives, by 7 * 
Jndenture of Lands uſually demiſed by Copp; to which Holt 
laid, then Tenants in Tail may deſtroy the Copphold fo? ever, 
that deſerves to be further conſidered. 5 

Hatſel. That's fo2 the Loꝛd's Advantage; in the TUaſtes they 
frequently chuſe to deſtrop them. I: 
MN... Ch. J. Becauſe they want Boney, that's the true 


Rex verſus Brane & al. 


2 moved two Exceptions to quaſh an Indictment koz a 
=—_ | 

1. 'Tis ſaid Jur. onerat. ad inquirend. pro Domino Rege On- @ rn 
ly, whereas they ſhould be charged to inquire of Riots by the good. cho! 
Statute. the Jury not 

2. The Indidment concludes contra formam diverſor. Statu- a hy 
tor, whereas there is but one Statute againſt Riots, the reſt Riots, and 
gibe Penalties on Sheriffs Juries, &c. . 
Co the firſt. Holt ſaid that a Riot is an Offence at Common mem di. 
Law, but the At makes Fozcible Entry as ſuch an Offence. To , Sta- 
the Second, He ſaid Barretry was an Dffence at the Common NR 
Law, yet an Jndi#ment, that concluded contra formam diverſor. 
Statutor', was held well, (but 4 0 there are ſeveral Statutes 


b 2 | againſt 


— 


— 
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againſt it). The Statute of Stabbing doth not make the Ot⸗ 
fence, but only takes away Clergy from Banſlaughter ſo circum. 
ſtantiated; yet the Jndi#ment may conclude contra formam Sta. 
tuti, but tis good without ſuch Concluſion. H. P. C. 58. 


Rex werſus Taylor. 


On Error to E was outlawed fo; a Murder committed eighteen Years 
1 ago, and now bzought to the Bar, and ask'd why Erecy- 
Niurber. tfon ſhould not be awarded. | 
A Seite Fa, Morley pro Pꝛiſoner. WUe have bought a TUrit of Erroz, 
muf £2. and aflign fo2 Erro, that the County-Court was not held foz 
mediate and the County. EY : | 
immediate. Holt Ch. J. Pou mult have a Scire Facias to the Loꝛds me- 
diate and immediate, returnable next Term (as in Caſe of Com: 
mon Recoveries to the Tertenants) tho' they cannot plead ta 
hinder the Reverſal, but only in Bar of Reſtitution, if they 
have any other Title, as by Releaſe, &c. tis the Caution of the 
Court. . | 
Bail deny's, Then Morley moved, that he might be bailed in the mean 
bo' che Fat Time, but it was deny d. e 


18 Years | | 
Rex ver ſus The Inhabitants of Banbury. 


ſince. 


Poor's Settle. Conſtable without a Warrant, bꝛought a Child from 
ments. Broughton to Banbury, and two Juſtices of Banbury 
make an Ower (reciting the Fact) to return the Child to Brough- 
ton, there to be p2ovided fo2 accozding to Law. 5 
part of n The Court held the Dwer good fo2 returning the Child to the 
Order CUrong-doers, and therefoze that Part was affirmed; but it 
quad. ought not to be ſaid to be there p2ovided fo, 8c. but they are 
to be left to take their Courſe accozding to Law, therefoze that 
Part was quaſhd. Gs Fr oh vo 


Robinſon verſus Groſcot. 

London . a Habeas Corpus it was returned, that the City of 
Cuſtom to London was an antient City, and that there was a Cul⸗ 
make By- tom temps dont, &c. to make By-Laws where there was not 
, ſufficient Remedy; that at a Common-council Sept. 6 Will. & 
Mar. an Ower was made, reciting, that the Company of Yin- 
ſtrels were an antient Company, and that great Miſchief and 
Debauchery. &c. happen d, fo2 that ſeveral Fozeigners had let 
up Dancing Schools; wherefoze it was owdered, that all Per- 


ſons uſing thoſe Arts, not being free of that Company, _—_ 
I | 
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upon Notice by Summons of the Beedle, accept their Freedom, 


and if they fail d ſo to do, then after ſuch a Day to koꝛkeit 10 1. 


to be ſued foz in the Name of the Chamberlain, and one Half of 
the Foxfeiture to be to the Yayo? and Commonalty, and the 


other Half to the Company of Muſick-Maſters. They ſct fozth, 
that their Cuſtoms were confirmed by Parliament, and particu- 
larly by the Stat. R. 2. And that the Plaintiff bꝛought an Aﬀton 
of Debt in the Low Mapozs Court upon this By. Law. 

(Nota, The Adion was bought upon another Bꝛanch of the 
By-Law.) | | 

The Court held the By-Law to be naught to oblige Dancing: 
Maſters to be of the Company of Muſitioners. Holt ſaid, the 
Miuſitioners were no Coꝛpoꝛation, they are a B2otherhood 02 


Club to meet and dzink and talk together, that's all; the City 


might make a Guild oꝛ Fraternity of Dancing⸗Maſters tho' 
they cannot make a Cozpozotion) and then it were reaſonable to 
oblige the Oancing-Baſters to be of that Company, but not of 
a foreign Company; a Dancing Maſter might be of another 
Company befoze, which tho' it were not this Caſe, pet if any 


ſuch Cale may happen, the By-Law is not good. The By-Law 


ſhould be mended thzoughout, the City hath nothing to do to ſet 
Rates and ices fo: Dancing. 


Wolt and Daviſon. 


LPs a Special Uerdict in Debt fo2 an Eſcape, the ſingle la Debt for 


Point was, whether one outlawed after Judgment (upon G. 175 


a Ca. Sa. within the Pear) and taken upon a Capias utlagat. af. outlow's af. 
ter the Pear could be in Execution fo2 the Plaintiff without 


Payer. 3 ; | 
Northy pro Quer. rely'd upon Garnons Caſe, 5 Co. 88. that 


where there are no Laches in the Jlaintifft, and the Defendant 


is taken by a Capias Utl. he is in Execution without Pꝛaper, 
UItl. he is in Execution fo2 the Plaintiff, if he will, at his Elec- 


ſcape. 


Judgment 
on a Ca. Sa. 
within the 
Year) and 
raken on a 
Cap. Urlag. 

; afrer the 
and he ſaid, ik there were Laches, pet if be be taken by Capias you tral 
for rhe Plaine 


tion. 3 Cro. 909. Jennings verſus Harley. Yelv. 19. S. C. It is cif, fans 
true, that in the Caſe of Shaw and Cutteris. 3 Cro. 850. In Ter. 


Debt upon a Judgment, where the Defendant pleaded, that his 
Tnteſtate was taken by a Cap. Utl. after Judgment, and died in 
Puſon, it was held no Bar, becaule he is not in Execution, but 
at the Plaintiff's Elefton ; but here the Plaintiff hath made his 
Election by this Action: And Note, after Outlawꝛy the Plaintfff 
can have no other Execution. 


Sir Barth. Shower pro Defendente urged, that if Capias Utl. 


iſſucth within the Year after Judgment, then indeed the Defen- 


dant ſhall be in Execution fo2 the Plaintiff without Pꝛaper; * 
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ff after the Pear, not ſo, till the Plaintiff pꝛays it; and if he E⸗ 


ſcape befoze ſuch Payer, the Plaintiff can only have an Aion 
upon the Caſe, fo2 which he cited 5 Co. 89. Froſt's Caſe, 

Holt Ch. J. If the Defendant be taken by Capias Utl. with. 
in the Pear, all Books agree, that he is in Erccution without 
Pꝛaper: Now the Sheriff hath no moze Notice if he be taken 
within the Pear, than if after ; but ſuppoſe, upon a freſh Pꝛole⸗ 
cution Ca. Sa. ifſucth within the Pear, but the Capias Utl. after 
the Pcar, there necds no Scire Facias without total Laches of a 
Pear; pet if there were above a Pear's Laches after the Out. 
lawzp, he having made Choice of his Execution, to what Pur⸗ 
poſe ſhould he bzing Scire Facias, then why ſhould he be always 
renewing the Capias Utl. till he can do it with Effect, to find 
the Defendant : What good doth Outlaw2y, ik he be ſtill bound 
to continue the Pzoceſs 2 There never is a Scire Facias after a 
Capias Utl. J never underſtood the Difference taken in the 
Caſes within the Pear, 02 after: Jt wag taken ſuddenly, 

Rookby 7. It is equally hard upon the Sheriff, whether 


within the Pear 02 without: And the Court inclined to give 


Overſeer in- 


dicted at Seſ. | 


ſions for not 


making up 


his Accounts. 
1 Mod. 340. 


Commit- 
ment by Ju- 
ſtices. 


Both Action 
and Indict- 


ment on a 


prohibitory 
8 


Judgment pro Quer', but (becauſe Serjeant Levinz was to 
argue), 1 | 
Adjourn, 


Rex verſus Hummings. 


N Overſeer was indicted fo2 not making his Accompt. Jt 
was objeted, that this was a new Dffence, fo; which a 
ſpecial Remedy was given by the Stat. 43 Eliz. and therefoze 
not puniſhable by Indictment. 2 Cro. 643. Caſtel's Caſe, and 
Rookby J. inclined to that Dptnton. 3 
Holt ſaid, That upon an Jndi#ment fo2 ſelling Ale without 
Licence, Judgment was ſtayed, becauſe the Statute gave a ſpe- 
cial Remedy, tho indeed that Caſe had not final Determination. 
Here they are to commit ſpecially, accowding to their Power, till 
the Party do accompt, and not till deliver d by due Courſe of Law 
(fo2 if ſo committed, we ſhouid diſcharge him upon a Habeas Cor- 
pus). Where a Thing that is an Injury to a particular Perſon 
is pꝛohibited by AX of Parliament, the Party may have his Ac- 
tion, but yet tis indifable alſo; ſo of the Star. de Scand. Magna- 
tum, ſo of the Statute of Marlbr. fo2 diſtraining of Cattel in the 
Highway; but it is not ſo here. 
At another Day Holt ſaid, where a Statute gives an Autho⸗ 
rity to two Juſtices ok the Peace, why may not they do it at 


the Seſſions, unleſs it be where an Appeal lieth afterwards. An 


Jndictment at Scfſtons ſeems to be within the Direction of the 


- Statute. 


1 South 
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South verſus Allen. 


s Mod. 63. 
1 Salk. 228. 
Pon a Special Gerdig in Ejedment; the Caſe was, A DY*viſc of the 
Pan deviled to his Siſter Sarah, Wife of A. B. the Pꝛo⸗ — and 
its and Rents of his Lands in C. during her natural Life, to io be paia by 
de paid by his Executoꝛs (and then a Uemainder over). 


the Execu- 


Holt Ch. J. (at Firſt) ſaid tis a Deviſe to the Executozs by 30520 
Implication of Law, elle the Til cannot be perfozmed, and the Lands. 
other zuſtices agreed with him; but afterwards Holt ſaid, the 
Ocvile of the Rents and Pꝛolits is a Deviſe of the Land to the 
Nike, and then the ſubſequent Mods, to be paid, &c. are void, 
and cannot exclude the Husband; the Man was miſtaken in the 
Law: But all the other Judges retain'd the contrary Opinion, 

and ſaid, that a Deviſe of the Rents and Pꝛofits is not always 
a Devile of the Land, fo2 which they relied on the Caſe of Grif- 
fith verſus Smith. Mo. 753, 754. And it was adjudged fo2 the 
Defendant againſt the Opinion of the Chief Juſtice. 


Silly and Arundel. 


6 Plaintiff in Bar to an Avowpp pleaded a Diſtreſs fo? pie in Bar or 
the lame Outy in other Lands chargeable. Holt ſaid, the Abatement | 
Plea was naught, fo2 it ſhould have been pleaded in Abatement 7 
of the Avowzp, that a fozmer Replevin was depending (if the 
Truth was ſo) oz if determin d, then levied per Diſtreſs, & iſ- 
fint riens arere : EG a, 


Judicium pro Avowant. 
Feilding verſus Serrat. 


ſe againſt the Ozawer of two Bills of Exchange; the De: Plot on 
fendant pleads, that in the Pear 1689, the Plaintiff levied 5a bil ia 
a Plaint againſt him in the Portmote-Court of Cheſter, and de- Court of 
clared thereupon, that the Dekendant pꝛomiſed to pay to Sarah 2 =» 
Dod, oz her Dwer, &c. if Kant and Collard (upon whom the Ct on one 
Bills were dꝛawn) did not pay them, and that Sarah Dod ozderep Bill of Ex- 
them to be paid to the Plaintiff; and that there was a Uerdict ders here, 
and Judgment in the Portmote-Court fo2 the Ocfendant ; and he 
avers them to be the ſame Bills and lame Cauſe of Action, &c. 
The Plaintiff demurs, Acherly foz him urged, that none but 
Sarah Dod, 82 her Executoꝛs, could bzing the Aﬀton upon the 
Dꝛomiſe laid in the Declaration below, but this Declaration is 


of another Nature upon an implicit Pꝛomiſe to the Plaintiff, — 


E 


Termino Sanctæ Trinitatis. 


Authority 
deny d. 


Promiſe in 
Law, and ex- 


preſs. 


ne Co- 
A 
At- 


1220miſes are of a different Nature, the Plaintiff could have na no 
Attaint below, it did not concern him, whether Serrat made ſuch 
Pꝛomiſe to Sarah Dod, 02 not: He cited Raym. 472. Put and 
Hardy verſus Sit William Raſtern and others, that a Judgment 
fo? the Defendant in Treſpaſs was not pleadable tn Bar to an 
Aﬀion of Trover fo2 the ſame Goods. 

Holt Ch. J. That Calc muſt not ſtand fo2 Law; Saunders 
and J argued that Caſe, and he agreed to me the Law was 
otherwiſe, and it was ruled otherwiſe in C. B. afterwards, 

Sir William Williams pro Defendente ſaid, tho' the Judgment 
might be avoided by Erroz, vet the Bills being avert d to be the 
ſame, &c. 'tis pleadable while tn Fo2ce. 

Holt. Jt doth not appear upon Reco2d, that the Action be: 


low was upon the Bills, the Law raiſeth two ſeveral Hꝛomiſes 


upon the two Bills, but you declare below upon a joint Pꝛo⸗ 
miſe to pay tam the one quam the other (ik Kent and Collard 
did not pay them) which could not be maintain d without an ex: 
pꝛeſs Pꝛomiſe. 

Williams. The Foundation of the P2omiſe below was lebe. 
ral, ſo the Law will divide it. 

Holt. Promiſe in Law is a Wow uſcd, but J hold the 
Dzawer makes an expreſs Pꝛomile by Giving the Bill. Sure a 
Man might have really made ſuch a Pꝛomiſe as ts laid below 
jointly ; and if he could pꝛove no more than the two Bills, there 
he muſt needs fail. Mozeover the Plaintiff could not bꝛing ſuch 
an Action below upon the Pꝛomiſe to Sarah Dod, he is barr'd up: 
on ſuch an Action as he could never recover upon; indeed one may 
have an Aﬀion on the Caſe upon a Bill of Exchange, without a 
— but when fuch a Pꝛomiſe is laid, it is material. 

Judgment pro Quer. 


Griffin * Cromwell. 


-HE Dekendant pleaded by Attozney, that che was a Feme 
| Covert, which Holt Ch. J. leemd to allow, becauſe ſhe 
is charged as a Feme Sole; and it ſtands indifferent, whether 
ſhe be Sole oz Covert, it would be very hard, that che ould 
come (100 Miles perhaps) to appear in pꝛoper JIctſon. 
Mompeſſon pro Quer' ſaid, that by all the Pꝛecedents ſhe 
ſhould appear in p2oper Perkon. 2 Brownl. 138. Brownl. lat. Red. 
203. Placita Rediviva 8. 


Rookby J. A Feme Covert cannot t make an Attoznep. Quære. 
| Et Adjourn. 


4 | Hay- 


Mi ¶ͤ— — — —— — 


— 
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Hayward and Wilſon. 


Reſpaſs, fo2 taking and carrying awap, &c. continuando Treſpaß, 
8 | totam tranſgreſhonem præd. and it was moved by Car- 2 
thue, that there could not be any Continuance as to the Cap⸗ de. 
tion. Holt Ch. J. ſald, It was reſolved in the Caſe of Butler 3 for 
and Hodges in this Court, that no Damages ſhould be intended 
to be given fo2 that which is vold; fo here as to the Caption, 
which will not admit of a Continuando. 
Carthue. J can gather no ſuch Matter from that Caſc, as Ante 
*tis in Sid. 319. 

Holt. Ay, many good Caſes are ſpoil'd in Siderfin, neither Siderfin cen- | 
repoxted with that Truth. no2 with that Spirit which the Caſe ſored. 
required (the Caſe of Opy and Thomaſius is much abuſed, ſcarce 
intelligible there), Here he hath declared but of one Taking, 
with an impoſſible Continuance, which could not miſlead the Ju⸗ 
ry; and there is no Difference, whether it be upon a Ilrit of Tn: 


* quiry, as in this Caſe, 02 after AGerdic, as in the Caſe of Butler 


and Hodges. 
Rex werſus Johnſon. 


HE Defendant appeared to be fined upon an Jndictment _ on we 
fo2 ſeducing and lying with another Man's (Uife. Nor- ing wick 


lying with 

thy moved to charge him with an Aﬀton, but the Court would anocher's 
not ſuffer that now he comes to ſubmit to a Fine. _ 
| 0 ; | | r 


Sir Stephen Evans verſus Powel. 


[| NEbt upon an Obligation of 28001. and upon Oyer, it ap- Bond to pay, 
pears the Condition was foz Payment of 14001. with Jn- 8 6e an la. 
tereſt to the Plaintiff on ſuch a Day, accozding to the Intent of denture, De- 
a certain Pꝛoviſo oꝛ Covenant mentioned in an Indenture bear: _— , 
ing even Date, &c. made between the ſame Parties: Che De⸗ che fame 
fendant recites a Deed of the lame Date made between the latent, as « 
Plaintiff and Defendant, whereby in Conſideration of 1400 l. _ 
"cured to be paid by an Obligation of the ſame Date; and in nor craverſ- 
FTonſideratio of 5s. paid to Sir Stephen Evans, Sit Stephen ing the 5 
Lid aſſign to the Defendant a 2oth Share of Lead Wozks in e ec. 
Cardiganſhire, and ſaith he hath paid the Monep ſecundum for- 
mam proviſion. in Indenturam præd. mentionat. the Plaintiff re- 


plies, that the Oefendant did not pay the Monep, &c. Gerdict 
pro Quer. | 
Kei Lloyd 


Termino Sanctz Irinitatis. 
Lloyd moved in Arreſt of Judgment, that the Dekendant hath 
miſtaken the Deed, fo2 there is no ſuch Covenant in the Deed 
ſet fozth, therefore it is a void Jſlue, and thercfoze there ought 
to be a Repleader, and to that Opinion the Court inclined. Then 
Etopp:1, Hole ſaid, the Defendant is cſtopped to lap there is no ſuch 
Dieed, therefoze he ſhould ſet fozth ſuch a Dced, elſe he's gone, 
and muſt pay the Boney; he might have pleaded Payment, (e. 
cundum formam conditionis, and well, fo2 the Indenture is but 
a further Ocſcription of the Agreement. 
Afterwards Holt Ch. J. ſaid, the Oefendant hath recited ag 
much of the Deed as he thought fit, pet there might be ſuch q 
Covenant in the other Part. 
1. The Defendant is eſtopped to ſay, there is no ſuch Jn: 
denture. 5 
2. Oe ſays he hath paid it accoding to the P2oviſo and Cove: 
nant in that Jndenture, SO 
Lloyd. What if we (ct out the whole Indenture, and there is 
no ſuch Covenant? 
Holt. Tis your Fault then to ſay ſo in the Condition. 
Judicium pro Quer. (cxteris tacentibus). 


Petit verſus Smith. 


Executors ME Petit made his two Brothers Exccuto2s (his Daugh- 
baving Spe- \_ ter having married Smith without his Conſent) and leaves 
dir e ut à Legacy of 51. to his Executozs : The Defendants apply to 
' Truſtees of the Spiritual Court upon the Authozity of Munt's Caſe in Chan- 
3 cery, to have Diſtribution of the Reſidue, and that that Court 
| Kio. would compel the Executoꝛs to diſtribute, becauſe they have a ſpe- 
cifick Legacy. 
Sir Barth. Shower pꝛays a Pꝛohibition, fo2 however the Chan- 
cery may adjudge them to be Truſtees, yet the Spiritual Court 


- bath no ſuch Power. 


Jt was ſaid (on the other Side) that in Munt's Caſe, there | 


was a Legacy to the Oaughter, and yet it was decreed, that the 
Prohibition Executoꝛ was but a Truſtee fo2 the Daughter, and ſo it was ru- 
lies for the led in the Houle of Lows: And 2 Inſt. 33. was cited, that the 
1 Executozs ought to diſtribute as well as Adminiſtratozs; and it 
withſtanding WAS laid the Plaintiff hath appeal 'd to the Delegates, and there⸗ 
bis Appeal to f02e Ought not to have a Pꝛohibition. - 
— Sir Barth. Shower cited Tucker's Caſe, Hob. 191. and 1 Cro. 


gates. 


63, S. C. That a Prohibition lieth notwithſtanding the Appeal. 

In the Caſe of Hill and Mills, about two Pears ago in this 

Court, a P2ohibition was granted, that the Spiritual Court 

ſhould not revoke a Pꝛobate by an Executoz, upon Pꝛetence of 

his being Bankrupt. | WM 
2 


Holt 
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Holt Ch. J. This is in Nature of a Diſtribution, which det. of O. 
they never pꝛetended to befoze in the Caſe of an Executoz ; thev ene 
pꝛactiled it in the Caſe of an Adminiſtratoz, but (an Adminiſtra- 
to2 being in the Nature of an Executoz) it was againſt Law till 
the Statute of Diſtributions: And the Caſe in 2 Inſt. 33. is et- 
roncous. And a Pꝛohibitiou was granted Niſi; but the Ccun- 
til fo2 the Daughter ſaid they would not move it again, intend- 
ing, it ſeems, to ſeek Reliet in Chancery. 


Jones verſus Bodinner. 


["Reſpaſs fo2 Breaking his Cloſe and Taking his Cattel ; Orlen; 


the Defendant pleads, that the Plaintiff was outlawey, 2 Poe" 


and a Capias utlagatum iſſued, and an Extent thereupon, and e 


then a Writ of Levari. Hill. 7 W. & M. reciting the Outlawzp, p!--4c9 co 
and commanding to levy from the Day of the Taking upon the . ene 


Extent, that this Writ was delivered to the Sheriff, who made eien. 


, plication, 
a Warrant, by Qirtue whereof the Defendant took the Cattel in "4 fe 
thoſe Lands. Lands, where 


| ttriverſed, 

The Plaintiff replies, that the Defendant took them upon od Vecdit 
other Lands of the Plaintiff abſq; hoc, that he took them upon . 
co Lands; whereupon Jſſue was joined, and Uerdict pro — have 

der. | | udgment on 

Jt was now debated by Sir Barth. Shower pro Quer' and 8 
Northy pro Defendente, whether the Plaintiff ſhould have Judg- Declaration, 
ment upon the Uerdict oz upon the Declaration, and the Defen. zun igt 
dant's Confeſſion of the Treſpaſs by his Plea, o2 that there 
ould be a Repleader; fo2 it was agreed on all Hands, that the 3 
Bar was ill, fo2 there could be no ſuch TUrit, Hill. + W. & M. « 0 =_ 
(foz the Queen was then dead) and the Iſſue ſeem'd immaterial. eri 


terial, Judg- 
Sir Barth. Shower pro Quer, that where the Plea contains ment was on 


Matter of Bar, tho not a good Bar, and Iſſue is taken upon c. Cage. 
it is holpen by the Uerdi#. 3 Cro. 228. Lovelace and Grimſden, ſion. Vide 
3 Cro. 455. Chamberlain and Nichols. Mo. 692. S. C. where in r b 
Debt upon a ſingle Bill, the Defendant pleaded Payment with⸗ de 
out an Acquittance, pet Jſſue being taken and found foz the Plain⸗ 
tiff, he had Judgment. 3 Cro. 778. Dighton verſus Bartholomew, 
in Treſpaſs and Aﬀlault the Oefendant pleaded a Concozd, but 
without Satisfaction ; and after Iſſue and Ucrdict pro Quer', it 
was adjudged, that it was help'd by the Statute. Mo. 867. 
Tasker and Salter, Hob. 326. Reynolds verſ#s Buckle. Raymond 
458. Spathurſt verſus Overind. 
Northy agreed, the Rule laid down by Sir Barth. Shower; 
but here is no Matter of Bar at all, becauſe there could be no 
ſuch TUrit. - 
Holt Ch. J. There might be a CTirit out of the Exchcquer ; 
and if it had been well pleaded, it had been a good Bar, ſure it 


Cee hath 


* 


Termino Sanctæ Trinitatis. 
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Hob. 326. 
deny'd. 


Judges. 


Poor's Settle- 
ments. 


hath the Countenante of a Plea in Bar. 2 Cro. 678. Jones vcr- 


ſas Ridler, in Ejectment, where the Dcfendant pleaded an j1 


ſpecial Plea (fo2 ſometimes they pleaded ſpecially in thoſe Days) 
it was held he could not take any Advantage of his own ill Plea 
but the Plaintiff might if the Ger dict had been againſt hm. 

J take the Caſe of Reynolds, Hob. 326. to be mil-punted, fo 
the Entry is no Bar. Expulſion makes the firſt Part of the 
Bar, and holding out the reſt, the Book ſaith, It was found foz 
the Decfcndant, which could not be, the Judge muſt dire the Jy: 
ry otherwiſe. 3 Cro. 367. Stokes verſus Annesby. Jn the Caſe of 
Tasker and <alter the Judgment was reverſed. 

And the Court incline» to give Judgment fo2 the Plaintiff 


cy verſus Reynolds, and 2 Roll. 99. S. S. and the Court agreed, 
that the Plaintiff ſhould have Judgment in this Caſe upon the 
Defendant's Confeſſion of the Treſpaſs, the Iſſue being imma- 
terial, ſo that the Jury could not give Damages, but there muff 
be a new (Writ of Inquiry. Per Holt, 1 Cro. 25. Knight verſir 
Harvey (tho not clearly repo2ted) is home to the Purpoſe, only 
in that Cale being in Debt, there needed no Writ of Jnquiry, 
22 E. 4. 46. a. (tho' befoze the Stat. of Jeofails) yet goes to the 


Reaſon of the Thing. 


The Uerdi# was ſet aſide, and Judgment pro Quer- 
See the Entry in ſuch Caſe at large. 2 Roll. gg, 


Nota, 30 Junii, 1696. Turton (who was one of the Barons 
of the Exchequer) took his Seat the firſt Time in B. R. 
being made one of the Juſtices there upon the Death of 

Juſtice Gregory. 


Rex werſus J. he Inhabitants of Luckington. 


IOwel and his Wife were ſettled at Luckington, and came 
clandeffinely into the Pariſh of St. Auſtins (in Briſtol 
come ſemble) and there a Child was boꝛn; the Father dieth in 
a” King's Service; the Queſtion was, who ſhall keep the 
Northy. It is (ſettled where Bon, they cannot ſend it to 
the Father when he is dead, Luckington hath no Right to this 
Child, but as a Conſequence of the Father's Settlement, which 
fails when he is dead. | | 
Holt Ch.J. The Death of the Father doth not alter the 


Child's Settlement ; muſt a Poſthumous Child become a Ua- 


grant? Birth gives no Settlement (as if a Child were bozn in 
the Houſe of Correction) indeed tis a Settlement fo2 a Baſtard⸗ 
Child, becauſe he is nullius filius: The Mother muſt be ſcttlcd 
where Father was laſt ſettled ; ſo fo2 the Child. 

2 Northy. 
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Northy. A Child cannot be removed from the Place of his 
Birth, unlcſs to his Parent. | 


Holt. Hæſitavit. The Caſe is conſiderable, the Child may 
be ſent to the Mother, but Quzre who ſhall matntain tt. 
Broderick cited a Cale between the Pariſh of Heſton and 
St. Andrew's-Holborn, fo the Child of Hz. Dockwray being 
Bom in Holborn, it was ruled the Child ſhould continue there, 
tho' the Father had been laſt (cttled at Heſton. 
Holt. Tis difficult in this Caſe of a legitimate Child. Sup⸗ 
poſe a Man is legally ſettled, and hath a Child, and afterwards 
ſome Eſtate deſcends to him in another Par ich, whither he re- 
moves (as he cannot be hindzed) where ſhall this Child be ſettled, 
which Pariſh ſhall contribute, ſhall the Diſcent of a Rood of 
Land charge a Pariſh with ten Childzen, J think they ſhall fol- 
low the Patent to: Nurture and Education, but the Pariſh 
where they were Bozn ſhall contribute to their Relief 
We'll advile upon the pꝛincipal Caſe, and JH hear it when J 
come to Briſtol upon the Circuit. 1 


Ball verſus Hesketh. 


At the Sitting at Guildhall London, coram Holt C. J. 
(The Relation of Mr. Danvers.) 


Uled, that where the Defendant under Age boxowed Money infant bor- 
of the Plaintiff, aud afterwards at full Age pꝛomiſed to 3 
pay it him, this is a good Conſideration fo2 the Promiſe, and age promiſes 
the Dekendant Hall be charged. = Payment, he 


is bound. 


Anonymus. 


and B. agree UPON a Puüce fo? twenty Packs of Hoods Where Tel 

. which arc mark d, and A. pzomiſeth to deliver them to B. .“ er Tro- 

paying ſo much Boney fo2 them, B. tenders the Money, and A. Good: fold. 
rekuſeth to deliver the Goods, B. bzings a ſpecial Action upon the &c. 


Caſe, upon the ]2omiſe to deliver the Goods, ſetting fozth a 
Tender of the Boney. | 


| Holt held, that it was a Bargain fo2 the Goods, and the Hob 41, 4: 
| Plaintiſf upon Tender of the Bonep ſhould have bzought Tro- 
ver fo2 the Goods, the Pꝛoperty being altered; but here an er⸗ 
| peels Pꝛomiſe was p2oved to deliver the Goods which maintain d 
| the Declaration, Kc. 


Banco 


3822 Lermino Sanctz Trinitatis. 
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Banco Regis. 


Poor's Set. IE R Holt. If a poo? Man hath been relieved ſeveral Pearg 
element. in a Pariſh, J ſhould pꝛeſume Motice in TUriting ; but tig 

5 but Evidence to the Juſtices. A Servant, oz one that Rents 
. „ 10 l. per Annum, need not gide Notice, fo2 they map not be dj. 


«ſary. ſturbed. Here the Juſtices, by their Oꝛder, have determin'd it to 
be a clandeſtine Habitation, and we muſt take it to be lo, tho 
the Party did live ſix Pears in the Pariſh. 


Rex verſus Corne. 


Inditment A MN Jndictment againſt him, ſetting kozth the Cuſtom of the 


. City of Worceſter, that no Perſon, not free, ſhould keep 


ceſter, that ANY open Shop, & quod cuſtodivit Shopam apertam pro Mercery- 
no unfree Mares, and ſold them. Quach d. 


keep Shop 
thete. 


Sitting in Middleſex, coram Holt Chief fuſtice 
2 July, 1696. 


Rex verſus Shedrach Cook and Will. Snatt Clericos 


Indiftment LP an Jndictment ſetting fozth, that Sir John Freind 
tor adloiving 


Traitors, 


and Sir William Perkins being attainted and about to 
be executed at Tyburn fo2 High Treaſon, &c. the Defendants 
conſpiring and intending (as much as in them lay) to juſtify, oz 
at leaſt to extenuate and leſſen their Crimes, and to induce his 
Majeſty's Subjects to believe, that they died rather as Martyrs 
than as Traitozs; and to incite the King's Subjets to commit 
the like Treaſong, they did take upon them to abſolve, and did 
pꝛonounce a Foꝛm of Abſolution of them the laid Sir William Per- 
kins and Sir John Freind, without any Repentance, oz any ſigns 
of Repentance by them given. - 

Jt was p2oved, that the Defendants asked the Criminals the 
ſeveral Queſtions directed by the Rubzick in the Dffice of (liſita- 
tion of the Sick, and Y2. Cook pronounced the Cows of Abſo- 
lution of one of the Traitozw, M2. Snatt and one My. Collier 
(who is not now fndifed) laying their Hands upon his Head, and 
after the TUows pꝛonounced, ſaying Amen, and Mz. Collier pꝛo⸗ 
nounced the TWows as to the other Traitoz, they all thee laying 
on their Hands, &c. Jt was p2oved, that the Defendants were 
earneſtly requeſted by Sir William Perkins and Str John Freind, 
to afliſt them at the Place of Execution, and therekoze the IP 
2 ere 
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were direcked to acquit them of the Conſpiracy (tho' the Attozney- 
General ſaid the Jnditment was not fo2 Conſpiracy, and Conſpi- 
rantes was put adjecttvely only to introduce the other Matter, and 
therefoze was not material) and Holt directed the Jury, that this 
P2occeding of the Defendants was certainly ſcandalous and irre- 
gular, fo2 if the Criminals had befoze made a pꝛivate Confeſſion, 
the Abſolution ſhould have been p2ivate likewiſe ; but if they would 
give a publick Abſolution, they ought to have required as pub- 
lick a ConfeMon, and particularly with reſpect to thoſe Crimes 
fo2 which they were attainted, being ſo notozious, &c. However, 
if the Jury were of Opinion they did it only ignozantly, and by 
Miſtake (in which Caſe it is p2operly Conuſable in the Spiritual 
Court) then to acquit them; but if they did it with a Delign to 
affront the Government, and to vilify the Juſtice of the Nation, 
then to find them guilty ; but at the Inſtance of the Defendants 
Council. it was directed to be found ſpecially, that Snatt laid his 
{Hand on the Head, and was aſſiſtant while the other pꝛonounced 
the Mos of Abſolution, and afterwards Snatt ſaid Amen (it 
being laid quod pronuntiaverunt). And accowingly the Jury ac- 
quitted them of the Conſpiracy, and found Cook guilty of the 
reſt, and as to Snatt, ut ſupra. 


t 


Attomey-General, \ Sit Will. Williams, 


Soltcitoz-General Sit Fr. Winnington, PR 
Coniers : f ro Rege. Broderick, _— 
Cooper, Phips, — 
Mountague, ; Mompeſſonn, 


Sitting at Guildhall London, coram Holt Chief fuſt. 
3. July, 1696. 
Chriſtopher Hyat verſus William Hare. 


T JOlt. It there be two Partners in Trade, and one of them To Pi- 

buy Goods fo2 them both, and the other dieth, the Sur- b, one | 
vivo2 may be charged by Indebitatus Aſſumpſit generally, with- and dies, che 
out taking Notice of the Partnerſhip, oz that the other is dead, en chers. 


and he lut bid d. — 
John Taylor verſus Mary Seed in Ejectment. 


I Plaintiff's Leſſoꝛ had leaſed a Houſe in London to 8 
the Defendant fo2 ſeven Pears, and, after the ſeven er- . Term 


pired, had accepted a Quarter's Rent, whereby a Tenancy at coded, makes 
Mill was created; and it was p2oved by an antient City-Book %, # 
in 
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in French (called Liber albus) that by the Cuſtom of the City of 
London, every Tenant at Till of above 408. per Annum, in 
the City, ought to give 02 have Half a Pears Warning ; and ik 
under 40s. a Quarter's (Uarning, and the Leſlo? of the Plain: 
tiff had given no ſuch Warning (the Houle being above 40 8. per 
Annum) to the Defendant bekoze the Ejectment bzought. 

Jt was urged fo2 the Plaintiff, that this Cuſtom doth not al: 


ter the Nature of an Eſtate at CUill, as to the Determination 


of it, fo2 then inſtead of being an Eſtate at TUilſl, it would be. 
come a fix'd Eſtate fo2 half a Pear, &c. but the Meaning is, that 
if the Landlozd ouſts his Tenant without ſuch TWUarning, he may 
have his Remedy upon the Cuſtom, and to that Dpinion Holt 
inclined. 

Sir Barth. Shower and Darnel contra. That the Cuſtom would 
be of little Uſe, if the Intereſt might be diveſted without ſuch 


Tlarning, and the Party grieved put about to take his Remedy 


upon the Cuſtom ; and Shower ſaid, he till continued Tenant at 
Mill, but the Determination muſt be lo qualify'd, as at the 
Common Law a Leſſee cannot determine his Mill near the End 
of a Quarter, whereby to pꝛejudice the Leſſoz of his Rent, Co, 
&c. and he cited a Caſe where the Landlozd had recovered his 


half Pear's Rent in London, where the Tenant had left the Houſe, 


&c. without ſuch Marning: But Holt ſeem'd till to retain the 
contrary Opinion; but there was a Uerdit pro Quer, but the 
Poſtea was ſtaid by Conſent, and a Caſe was d2zawn fo? the fur: 
ther Opinion of the Chief Juſtice. And afterwards Hz. Acherly 


who was of Council pro Quer) infozmed me, that the Council 


of both Parties attended Holt Ch. J. at his Chambers, who 
told them, he had conſulted all the Judges of England, and that 


Treby Ch. J. of C. B. was of his Opinion, that the Cuſtom did 
not give any fir'd Eſtate to bar the Landlozd in Ejectment, but 


| Inland Bill 
of Exchange. 


gave a Remedy, if diſturbed by collateral Action upon the Cul⸗ 
tom: But he ſaid all the reſt of the Judges were of the contrary 
Opinion, and that the Landloꝛzd could not recover in Ejectment 
againſt ſuch a Tenant at CUill, unleſs he had given half a Year's 
Warning. Wherefoze the Plaintiff finding the Bajozity of the 
Judges againſt him, did not pzoceed. 


M2. Davys tells me there was another Cale after J went 
away, wherein Holt ruled it upon Evidence, that if an inland 
Bill of Exchange be accepted, and not paid at the Time; and 
the Party to whom 'tis payable do not give Notice thereof 
to the Dꝛawer within thzee Oays, if in Town, oz within a 
reaſonable Time, if in the Country, the Dꝛawer ſhall be dil⸗ 
charged, fo2 it is not fit the Party to whom the Bill is payable 
ſhould be the Judge what Remedy the Ozawer might have againſt 
the Party, upon whom tis dzawn, if he had timely __— 

3 | Uære 
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Quare de hoc, fo Cheſhire and Acherly tell me, if he make freſh 
purſuit, and ſue the Accepter, he may at any Time reſozt to the 
Ozawer, where he could not recover it from the Accepter, and 
that without his Default. 


Term. Sancti Mich. 


Anno 8 Willielmi III. Regis, in B. R. 
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Hunt's Caſe. (By Information of Mr. Doiley.) 


UN being committed fo2 Suſpicion of High Treaſon, scire Ficias 
was bailed to appear here the firſt Day of this Term, gend Bail 
and now his Bail moved, that the Recognizance mutment for 

might not be eſtreated, alledging by Affidavits, that Treaſon. 
he was violently taken out of his Houſe tn the Might by a Party 
of French, and carrted into France. 
The Attoney-General oppoſed it, and ſaid it would be made 
yo this was done by his own Contrivance to avoid the Riſque 
of a Trial. | l 
Holt. It it can be made out, that he himſelf was conſenting, 
the Recognizance is fozfeited; pet if we ſhould eſtreat it now, 
| they will afterwards come and controvert it in the Exchequer, 
therekoꝛe the better Courſe is to award a Scire Facias againſt the 
Bail, whereupon the Merits of the Cauſe will be finally deter⸗ 
min d; koz it will be a good Plea, if true. 


Ddd Cur- 


5 ___ Trans Sancti Michaelis. 
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Curring's Caſe. (By Information of Mr. Doiley.) 


IaEje ment. 6 was Tenant fo2 Life, Remainder to B. B. bꝛought 
Tenant for an Ejectment, and at the Trial by Niſi Prius pꝛoduced a 
dess 959 CUitneſs, who ſwore he ſaw the ſaid Curring dead at the Battel 
in Poſſeſſion, at Landen, and that he ſtripp d him of the Stockings, which he 
de £4, (the Witneſs) then had on in Court, whereupon B. had a Qer: 
in Remain= dict. Curring ſoon after returned into the Kingdom, and ap. 
der. pearing in Court upon the Return of the Poſtea pzayd a new 
Trial; but Shower ſaid, his better Map was to pzay, that Judg: 
ment might be taped till B. moved fo2 it upon Notice, fo2 when 
this Matter appears to the Court, they will not grant him 
Judgment, to which the Court agreed, and ſo Curring keeps his 
Poſſeſſion without the Trouble and Charge of a new Trial, 


Smith's Caſe. 


Coroner's In- A Coach and Þozles having beat down a Poſt ſtuck in the 
Sound, Which ſtruck a Man ſo, that thereof he ſoon 


other Pzeſentment. 
what he ſhould do, fo2 if he returned the ſaid Pꝛelentment, it 
would appear upon the Face of it, that he could not have ac: 
cepted it, and thereupon an Jnfozmation would lie againſt him, 
and the Clerks of the Crown ſaid the Pzatice was (0. But 
per Cur. (abſente Holt) that is unreaſonable, fo2z the Coꝛoner 
— no — but ought to accept ſuch Pꝛelentment as the 
pe moved, that four o2 five of the Jury might be owered to 
attend, that the Court might examine their Reaſons foz making 

ſuch a Return, Sed non allocatur. By 9 


Nota. Holt was pꝛeſent when this Caſe was firſt moved, and 
ſaid the Cozoner ſhould not have adjourned them to Places at 
great Diſtance, by Cay of Puniſhment, but to the AM3es was 
well, where the Judge will infozm them better. 


2 Linſey 


W — td. 
„ 
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Linſey verſus Clerk. (By Information of Mr. 
Dolley.) | 


ER Stat. be 6 W. & M. the Capiatur Pro Fine is taken a- No Entry of 
way, and it was ſaid, that the Entries in C. B. are Nihil Cepitur, 
de fine quia remittitur per Statutum. But per Holt, no Mention COST 


ſince the Stat 


at all is now to be made of the Fine, becauſe the Law is chan⸗ & 5 W. & 

ged, and tis not like the Caſe where the Cauſe of a Fine is par- 

doned, fo2 there the Law is not altered, but mitigated as to one 
particular Perſon; ſo nihil de fine quia pardonatur, to which the 

Court ſeem d to agree. 1 


Smith and Page. 


3 N eedds 
JER Cur. (CUhatever may paſs by Deed without Surren- by Dood fone 


der (tho it be required, that the Deed be inrolled in the Logen 
Lozds Court) can be no Copphold. And whatever may paſs by Land. pa 


ands paſſin 
Surrender in the Lowds Court ſecundum conſuetudinem Manerii, Py Surrender 
(but not ſecundum voluntat. Domini) is no Copyhold. — 
| | only. 
A. ſuggeſted by Affidavit, that he was in Execution fo2 50 1. , pioneer 


upon a Judgment at the Suit of B. and that he had tendzed the diſcherg'd on 

ſame to B. which B. refuſed to accept, but ſtill detain d him in ray 2 

Pꝛiſon, ſo pꝛap d, that upon bzinging ſo much into Court, he Con in b R. 

might be diſcharged. | | ſans regard to 
B. oppoſed it, ſetting fo2th, that after the (aid Judgment and = 

Execution, A. put him to conſiderable Charges in Chancery con- 
cerning the ſame, and that he had Coſts aſſeſs'd him upon the 

ſaid A. and therefoze p2zay'd, that he might remain in Pꝛiſon till 

he paid both; but the Court ſaid they would take no Conuſance 

of the Coſts in Chancery, and therefoze granted A. his Motion. 


Dickſon and Willows. ( Information of Mr. 2 Salk. 446. 
Doiley.) — 


Ndebitatus Aſſumpſit fo; nine Guineas, amounting to 13 1. 108. I. debitztus 
1 Wright Serjeant moved in Arreſt of Judgment, that Gui — 
neas are of no certain Ualue in our Law, they were never made 
Current by Dꝛoclamation, fo cannot be ſaid to amount to any 
tertain Sum; but the Aﬀton ſhould have been ko ſo many Pieces 
of Gold, vocat Guineas. 
Holt Ch. J. Our Law takes Conuſance of Guineas, and they Ante 
are current fo2 20 s. fo? _ _ twere coined there was a 

2 : 
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If an Admi- 
niſtcator ſhall 
diſtribute an 
Eſtate pur 
auter vie, &c. 


205. Piece of Gold, which by Pꝛoclamation was raiſed to 218. 
4 d. whereupon Suineas were coined at 15s. 4 d. leſs, and pꝛo- 
vided any Piece have the King's Stamp, and be coined at the 
Mint, it ſhall be current without Pzoclamation in ]920po2tion to 
its Ulalue ; the Plaintiff necded not to ſet foꝛth they were Gut- 
neas, but ſo much Money received to his Ale, &c. 


Oldham and Pickering. (By Information of M,. 
Doiley.) 


N Pꝛohibition to the conſiſtozp Court of Cheſter; the Que. 
ſion was, whether an Adminiſtrato2 be compellable to make 
Diſtribution of an Eſtate pur auter vie, after Debts paid. 
Ward, that he ſhall. Foz a later Statute may be within the 
Equity of a fozmer, and ſuch Eſtate being by 29 Car. 2. made 


Aſſets in the Adminiſtratoz's Hands, ts thereby made ſubject to 


Debt againſt the Adminiſirato2, tis ſellable. A Legatee muſt ſue 


all the Qualities of other Acts, and from a Freehold is ſunk to 
a Chattel, fo2 upon a Plea of Plene adminiſtravit, which is onlp 
omnia bona & catalla, &c. if ſuch an Eſtate remain d, it would 
be found againſt the Adminiſtratoz, it paſſeth without Livery, 

'tis in the Ozdinarp's Power by granting Adminiſtration. In a 
Fi. Fa which is only de bonis & catallis, upon a Judgment in 


ſuch Adminiſtrato2 in the Spiritual Court, tho' he hath no other 
Aﬀets than ſuch Eſtate. Beſides, admitting it a Freehold, it 
may be included in the Wow Goods, which is uſed in the Sta: 


tute of Diſtribution, fox bona, by the Canoniſts and Civilians, 


is any Thing wherein one hath a Pꝛoperty, and the D2dinary, un- 
der whoſe Controul ſuch Diſtributions are, is guided by thoſe 
Laws. 31 Ed. 3. and 21 fl. 8. which oꝛders Adminiſtration to be 
granted, mentions only bona, yet Terms fo2 Pears are within 
thoſe Statutes, mozeover 22 Car. 2. Dpders the Diſtribution of 
the Eſtate, &c. and certainly tis within thoſe TUozds, and tis 
more reaſonable there ſhould be ſuch Diſtribution among the nert 
of Kin, than that one ſhould run away with all: And there is 
no Jnconveniency in it. 

— Cheſhire contra. The Statute 29 Car. 2. whereby ſuch Eſtate 
is made Aſſets, is an affirmative Statute introductive of a new 
Law, and conſequently implies a Negative of all Matters not 
neceſſarily incident to ſuch Innovation; thence it is, that Plene 
adminiſtravit would be falſe if ſuch Eſtate remain'd, that it paſ- 
ſeth without Livery, that it is ſellable upon a Fi. Fa. fo? it could 


not be Aﬀets unleſs it had thoſe Pꝛoperties; but to make it di⸗ 


ſtributable is a new Quality, not at all included in the Notion of 

Aſſets ; fo2 befoze the Statute there were Aﬀets without any ſuch 

Diſtribution, and the whole Intent of the Statute is as 
2 w 
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with, without any ſuch Quality, foꝛ the Statute ſays, Jt hall 

| be Aﬀets fo2 the lake of the Payment of Debts; nom the Ma. 

| king it diſtributable aſſiſts nothing to ſuch Payment, koz it 

| comes after all Ocbts paid. The Statute of Diſtributions doth 

not ſay, all Aﬀets ſhall be, &c. but ſays Goods and Chattels; 
and this Eſtate, tho it be Aﬀets, pet it remains till a Freehold, 
and the Adminiſtratoꝛ is Tenant to the Pracipe. A Statute may 
make a Fee-ſimple Aſſets, and whether ſuch Eſtate be Aſſets fo? 
Legacies, unleſs it be expꝛeſly chargeable therewith Quære. Here 
tis Aﬀſets in the Hands of the Heir as a ſpecial Occupant, but 
not fo2 ſuch Debts where the Anceſto? did not bind himſelf and his 
Heirs ; and where there is no ſuch ſpecial Occupant, it goeth ta 
the Exetcutoz 02 Adminiſtratoz as Aﬀets fo2 Payment of Credi: 
to2s, and fo2 no other Purpoſe. 'Tis dangeraus to ſubject a 
Freehold to the Power of the Ozdinary, without expzeſs Wows 
02 a neceſſary Conſequence, and here is neither as to the Giving 
him Power to diſtribute this Eſtate : And ſo it was adjudg'd per 

totam Cur, fo; the Plaintiff in the Pꝛohibition. . 

Nota. The Council ſeem d to doubt, whether ſuch Eſtate ſhould 

go to an Adminiſtratoꝛ de bonis non. 

Nota. M. Cheſhire declared te me, that he argued: againſt 
his own Opinion, and wondzed the Court Gould give Judgment 
fo2 his Client ſo ſuddenly ; and further ſaid, that By. Finch was 
of Dpinion againſt the Judgment. 


Ideo Quære bene, fo; tis pꝛobable (ich Eftate would be diſiri· 
butable in Chancery. 


Hucuſg, ex Relatione Magiſtri Doiley. 
Langſton verſus Grant. 


A Having a Judgment fo2 1001. again} B. they came to ay 
Agreement, that B. ſhould pay A. per Annum, aud 
that A. Gould releafe the Judgment, which he accodingly did, 
A. dieth, and the Judgment not being vacated, his Erecuto? al. 
ſigns it over to a Puſoner in the Fleet, who (after a Scire Fa- 
cias) took out Execution; and it was moved, that the Court 
would ſtay the Goods in the Sheriff's Hands fo2 a Meek, that 
the Plaintiff might have Time to wing his Audita Querela, ut- 
ging, that the Sheriff was an Officer of the Court, that the Au- 
dita Querela was an equitable Writ, and that if the Goghs ance 
come to the Hands of the Aſſignee, Audita Querela will pzove 
but an ineffetual Remedy. | 
_ Holt. Chen Execution is once begun, we cannot ſtay it, un- Execution 
leſs there appears an Jrregularity. n Audita Querela ig no Su- „e... 
perſedeas ; tis true, when the Decd is pꝛoduced in Court and Audice Qu:- 
p20ved 02 confeſſed, a ſpecial Superſedeas may iſſue, but * — 4 
0 op | 
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ſtop the Sheriff from ſelling ; tis like the Caſe upon a Writ of 
Erro2. 2 Cro. 73. Ayer and Ayden, and Yelv. 44. S. C. it ig 
differently repoꝛted; but the better Opinion is, that the Execu. 


tion once begun ſhall pꝛoceed, and the Sheriff may ſell, tho' dif: 
charged; but the Goods were ſtayed by Conſent. 


Dureſs and Moor. 


Stat. for dif. 1 Statute fo2 Relief and Diſcharge of poo? Pꝛiſoners 
* was pleaded 24 OR. 22 Car. 2. whereas the Seſſion com- 
4 miſta" menced in May befoze. Hall p2apd leave to amend it. 

ken in its Holt. No, it cannot be granted. The Parliament was not 
| — p2020gued, but adjourned. You ſhould always ſearch the Roll, 


there is no truſting to the pzinted Books. Nota. 
Duncomb and Church. 


Warden of Ebt for an Eſcape. The Defendant pleads his Pꝛivilege as 
— ape i Y Garden of the Fleet; the Plaintiff replies, that he was 
Privilege to in Cuſtodia Mareſcalli ads. J. S. (a Clerk of the Court) de pla- 
Debt for an cito debiti, and ſo he declared againſt him in Cuſtod. Mar. The 
Eſcope. Defendant demurs. 

Holt Ch. J. It the Plea be allowd, the Judgment muſt be 
quod billa Caſſetur. J cannot find any Pꝛecedent of a Judg⸗ 
ment upon a Plea to the Jurisdiction, but in Raſtal Antient 
Demelne; there the Judgment is quod billa Caſſetur. But here 
the Defendant was only in Cuſtodia Mar. upon Common Bail 
perhaps, that will not diveſt him of his Paivilege, unleſs in 
actual Cuſtody, : 

A privileged @TTlhen a pꝛivileged Perſon is arreſted, he muſt give a Bail- 
ed. wal gie: Bond, and muſt appear and file Common Bail befoze he can 
Bail, nd Plead his Pzivilege. | : 5 | 
| lead, &c. At laſt it was diſcontinued without Coſts by Conſent. 


Bracy's Caſe. 


Commir- LIE was committed by Commiſſioners of Bankruptcy, and 
__— the Concluſion of the Commitment was, until he con- 


ners of Bank- foꝛm Himſelf to our Authozitp, and be thence delivered by due 
rupts, until. Courſe of Law. 
Cowper, Shower, and Northy, fo; the Pailoner, that the Con⸗ 
dtluſion of the Commitment ought to have been, until he ſhall ſub- 
mit himſelf to be examined upon Interrogatozies, accozding to 
the Intent and Meaning of the Aﬀ, koz being a ſpecial „ 
- 
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to commit, the Uozds muſt be purſued. Here the Commiſſio- Exomnecion 
ners required Bracy to tell all that he knew touching the Eſtate — N 
ok the Bankrupt, and (that being too general) they ask d when, E0:re. 

and in what Manner did pou aid oz aſſiſt in embezilling the E- 
ſtate of the Bankrupt (not whether he did ald oz aſſiſt) and fo2 not 
anſwering they committed him. | | 

Holt Ch. J. The general Queſtions may be well, if he can- Anſwers 
not recolle# any Thing, tis a fair Anſwer: Now, if any of the *****t»- 
Queſtions were fair, there was juſt Cauſe to commit fo2 not an- 
ſwering them. pe is not to anſwer any Thing criminal, tis 
criminal to embe3il any Hoods after the Bankruptcy, but not 
befoze. But hold, if a Man hath intermedled honeſtly and fair- 
iy, without craft, he map and ought to diſcover it to avoid the 
Penalty, it may be the Wow Embeztlment may be too hard, 
but there is Latitude enough fo2 other Queſtions tantamount ; 
but here the Paiſoner muſt be diſcharged, koꝛ the Concluſion of 
the Commitment ts ill; ſo where Juſtices committed Dverleers 
until they ſhould be delivered by due Courſe of Law (where the 
Statute ſays, until they Account) we diſcharged them Here the 
Concluſion ſhould have been, till he ſhall ſubmit and be (oz to be) 


examined touching the Pꝛemiſſes, oꝛ (as BY2. Cooper ſaid) upon 


Nota. Something was (aid at the Bar of an Action of Falſe 
Impziſonment. 

Holt Ch. J. There is no Colour fo2 an Action of Falſe Jm- 
pꝛiſonment, where an Officer commits ſuch a Miſtake oz Slip. 


Upon a Certiorari to remove an Jndictment, the Juſtices of Certioreci to 
the Peace return ſpecially, that the Defendant pleaded non Cul', Agenten 
and a Jury was returned, and ſwan to try the Jſſue befoze the nor co be de- 
 Certiorari was delivered, and pzay the Judgment of the Court, hr jar 
whether they ſhould return the Jndictment. y 


ſworn, &c. 


Holt Ch. J. No indeed, it ſhould have been delivered befoze. 
Byron and Elms. 


Nate foz Mons. What did you go to London for but to Words, der 
drop your Slink (with an Averment, that Slink means a {7 
Baſtard in that Country) ſhe went to London laſt Minter big Daauge. 
with Child, and to my Knowledge ſeveral People have lain with 

er. 805 
' Skinner moved in Arreſt of Judgment, that the Altion lies not 
without tempozal Damage, the Caſe of 1 Roll. 35. Medhurſt 
and Balam is denied in Siderfin, and ſeveral other Books; that 
which is ſaid in Ann Davis's Caſe, 4 Co. 17. b. ſeems to be 2 
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change. Caſe 
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draws the 
Adminiſtra- 
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Place of the 


the Opinion of the Lozd Coke; and he cited 1 Cro. 436. Salter 
verſus Brown, that it muſt be luch a Child as is likely to be 
chargeable to the Partſh, elle ſhe is not puniſhable by the Stat. 
18 Eliz. this Caſe is not bzought within the Statute. To ſap 
- a Woman hath had a Baſtard, is no moze than to ſay ſhe is a 
CUho2cr, which will not bear an Acton, unleſs by Cuſtom oz Te, 
nure dum Caſta vixerit. 

Holt Ch. J. The Reaſon of the Reſolutions is, becauſe the 
Eccleſiaſtical Court hath Conuſance : Having a Baſtard is but 
an Evidence of Foznication, and that in Ann Davis's Caſe hath 
been often dcnyd. Ik the Caſe were new, perhaps we ſhould 
think an Action lies (without alledging Loſs of Marriage) as 
well as foꝛ Moꝛds tending to the Dilcredit of a Tradeſman, fo2 
it toucheth her in the moſt tender Part, and is a manifeſt Loſs, 

Marriage is the very End of her Creation fo2 ought J know; 
ik it were afionable, then there muſt be a P2ohibition in ſuch 
Caſe, fo2 the Party muſt not be liable to Eccleſiaſtical Cenſures 
and tempozal Damages too. 25 


Yeoman werſus Bradſhaw. 


dde by an Adminiſtrato2 againſt the Dꝛawer of a Bill of Ex- 
change: The Defendant pꝛay d Oyer of the Adminiſtration 
(which appeared to be granted by the Biſhop of Durham) and 
then pleads in Abatement, that he was at London at the Time 
of the Inteſtate s Death, and ever ſince. 
Hall pro Quer. A Bill of Exchange is a Security fo; Money, 
and equal to a Specialty by the Law of Perchants; therefoze 
the Adminiſtration taken in Durham, where the Bill was, is good. 
Selby pro Defendente cited 3 Cro. (472) Byron werſus Byron, 
Office of Executor 66. (which Rookby J. ſaid, was TUrit by Ju- 
tice Dodderidge and good Authozity) Dy. 305. 1 Roll. 908. that 
all Debts upon ſimple Contract (as this is) dzaw the Adminiſtra- 
tion to the Place where the Debtoꝛ lives. 1 
Holt Ch. J. Tho' it be in Uriting, it is but as a ſimple 
Contra. Ik there be one Action againſt an Erecuto2 upon a ſim- 
ple Contract, and another upon a Bill of Exchange, and Judg: 
ment upon the ſimple Contract, that may be pleaded in Bar to 
the other. Jf an Award be to be in TUriting, yet that doth not 
alter the Nature of the Action of Debt upon the Award, ſhall 
that dꝛaw the Adminiſtration to the Place where the Award is, no 


certainly. 
F Judicium quod billa Caſſetur. 


3 Tyne 


— — 
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Tyne werſus The Biſhop of Worceſter. 


Jectment againſt ſeven Dekendants, but upon the Niſi prius Ej-Amert ' > 
Roll, two of the Defendants were omitted in the Jſſue, e fu - 
and ſo only five were found guilty, and ſo returned upon the Po- Bur che Nig! 
ſtea; and now it was moved, that the Niſi privs Roll might be ecivs Roll 
amended by the Jſſuc-Ro!l, fo? that it doth not alter the Uerdict. 2 3%," 
3 Bul. 311. Cranfeild 311. Cranfeild verſus Turner, Dyer 260. The Ni 
and Northy urged, that the Diſtringas here is right, and therc- _— 2 
koꝛe it is amendable, fo2 which he cited 3 Cro. 258. Cottingham che Ife. 
verſus Griffith & al. 1 Cro. 275. and 278. Le- merchant verſus Roll. 
Rawſon. Roll. 203. (11). On the other Side were cited 3 Bul. 
161. Cook verſus Lancaſter. Roll. 202. S. C. and it was ſaid, tho 
the Diſtringas ſends the Jury, yet it is the Niſi prius Roll which 
Cives the Judge his Authoutty. 3 5 
Cur'. True, it is all ſeven are Parties to the Suit, but two 
do not plead on the Niſi prius Roll, ſo there is no Recozd no2 
Warrant to the Judge as to them two; and ik it were amended 
it would alter his Return. But at another Dap they ſaid, here 
five Dekendants plead non Cul', and it appears by the Jurata and 
Diſtringas. that there was but one Iſſue between the Plaintiff 
and ſeven Defendants. Jn Blackamore's Caſe, it is ſaid a Re- 
coꝛd of Niſi prius ſhall not be amended, unleis it appears by ex- 
peſs CU oꝛds, oꝛ be imply d, that the Judge had Authouty to try 
the Cauſe. Now here tis ſtrongly imply'd, that there could not 
be a different Jſſue between the Plaintiff and the Five, and the 
Plaintiff and the Two. Jn the Caſe of Cook and Lancaſter. a 
3 Bul. 161. (which is well abidged. Roll. 202. (5). It was not 
amendable, fo2 twas quite another Iſſue, and would att aint the 
Jury: Here tis the ſame Iſſue. Beſides, this muſt be conſider- 
ed as an Ejectment, where they enter into Rule to confeſs Leaſe, 
Entry, and Duſter, and nothing is to come in Queſtion but the 
Title; and Rookby J. ſaid, the Rule implies a Conſent, that it 


"of 


ſhould be amended. 


Hartop and Holr. 


Adgment in Caſe upon a Bill of Exchange was affirmed upon Execurior, 
| a2 CUrit of Erro2 fn Cam. Scacc. and remitted Hither; and e 
then a Scire Facias iſſued, and Judgment thereupon, that the 

Plaintiff ſhould have Execution; then Holt bꝛought a Writ of 
Erro2 in Cam. Scacc. tam in redditione judicii quam in adjudica- 
tione executionis, the Urit was allowd, pet the Plaintiff was , c;, 286, 
taken in Execution, whercof Complaint was made to the Court, 464. 
but without Relief; fo2 per totam Cur', no CUtit ot Erro2 lieth . 

| E e e in Yelv. 157. 


— — * 
„* — 
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in Cam. Scacc. in ſuch Caſe, and therefoze the Execution is well 
taken out. 

No Error or Holt, It is an old Point debated, whether a Writ of Erro; 
Judgment lieth in Cam. Scacc. upon a Judgment in Scire Facias. Twiſden 
— geld ſtrongly, that no CUrit of Erro lieth, fo2 a Scire Facias ig 
15 none of the Adions wherein a Writ of Erro2 is given in the 
Erchequer Chamber: But Hale thought it was within the E⸗ 
quity of the Stat. (Mod. 79.) Here the CUrit is clearly naught, 
ſo2 the pzincipal Judgment, fo2 they cannot examine their own 
Judgment, pet poſſibly it might be good fo2 the Judgment in 
<cire Facias, if it lay in ſuch Caſe at all, which J think it doth 
not, neither by the Letter noz Yeaning of the Statute, fo it 
is not influenced by the Merits of the Cauſe, but ſomething 

ſince. Vide 1 Ven. 168. Skinner verſus Webb. 


Swain verſus Carter. 

Reſignation- N“, Ch. J. A Reſignation-Bond comes as near Simony 

1 Smell as can be, fo? 'tis eaſy to (ecure a round Sum by ſuch a 

or $1m0n- Bond. J do not app2ove the Giving 02 Taking ſuch a Bond, a 
wozthy Man will not give ſuch a Bond to reſign. 


Texel and Hooper. 


Plaintiff re- Olt Ch. J. here Alien nee is pleaded in Abatement, and 
plies Indige- 1 the Plaintiff replies Indigena, he map either take Iſſue, o; 
* Plea e conclude & hoc paratus eſt verificare, but if in Bar, he muſt take 
I Iſſue. and that is the Reaſon of the Difference in the two Pꝛe⸗ 
kedents in Raſta]. . 


Kir Roger Puleſton, Leſſee of John Lever & Us 
verſus Sir Peter Warburton & al in Ejectment, 
for Lands in Staffordſhire. 


Asettlement DE Plaintiff's Title was thus, Sir William Brereton 
ſuppos'd, re- leiſed of theſe Lands in Fee, Anno 1655. by Leaſe and 
n__ Releaſe, convey'd to the Uſe of himſelf fo2 Lifc, and afterwards 
ſeſſion varied to his Erecuto!s, until they ſhould have paid his Debts and Le- 
from it. gacies out of the Þ2ofits, then to the Ale of Suſan Brereton, 
his Daughter, and her Hetrs fo2 ever (the Relcaſe was in Con- 
ſideration of natural Love and Affection) Suſan married Lenthal, 
and by him had Iſſue the Feme, Leſſo2 of the Plaintiff, All the 
Executoꝛs of Sir William renounced their Executozſhip, having 


firſt aſſigned their Jutereſt to Sir T. Brereton, fo2 Payment of 
2 Debts, 


— _ DG — 
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Ocbts, (Holt lald, they might well renounce, notwithſtanding | 
the Aſſignment, fo2 they do not take as Exccutoꝛs, tis but a + p,cor of 
Delcription of the Perſons.) Nota, Holt would not allow any: Will in 
172 of a Jul in (Uriting, without pꝛoducing the Till . * 
iT telt. {=-;f. 

Sir William Brereton died in ſixty ane, and PofſeMon hath 
been with the Lefloz of the Plaintiff till now lately. 

Holt Ch. J. If the Leſſoꝛ of the Plaintiff had Poſſeſſion fo2 off mon of 
above twenty Years, tho now he hath loſt his Poſſemon, pct tis 2 Near 
a ſufficient Title by the Statute, they have jus Poſſeſſionis. — 

The Dekendant's Title was as kolloweth: Sir Randle Brere- 
ton, 10 April, 7 Jac. convey d the Lands in Queſtion by a Fine 
and Recovery, and Oeed declaring the Ales, viz. to himſelf foz 
Life, Kemainder to his Bꝛother Richard, and iſt, 2d, and roth 
Son in Tail male, and ſo to his Bꝛother Thomas, and then to 
his Couſin William Brereton, Remainder to his Daughter Ma- 
ry, the Wife of Sir Richard Egerton, and the Heirs of her Bo- 
dy; Richard, Thomas, and William, ate all dcad without Iſſue 
Pale; Sir Richard Egerton and Mary his Mike, bad Iſſue thee 
Sons, Ralph, Richard, and Thomas, and one Daughter Eliza- 
beth, who married Sir Peter Warburton, who by her had Iſſue 
George, who had Tſſue Sir Peter, the now Defendant : Richard 

Egerton (called Colonel Egerton) being married to Sir William 
Brereton s Siſter) by Bargain and Sale, 13 Car. 1637. conveys 
to Sir William Brereton, but Colonel Egerton was but Tenant 
in Tail, which is fince determin d; fo2 Ralph was firſt dead with- 
out Tue: Colonel Richard Egerton died in 16653, without Iſſue; 

Thomas had Iſſue Ralph, who recovered theſe Lands in Ejet- 
ment, Anno 1692. by the Male Line, but he is ſince dead with⸗ 
out Iſſue, whereby the Defendant's Title accrew d. 

M1. H. Lloyd p2oves, that it was pꝛoved at the Trial in 1692, 
that Thomas made Entries in 1666. Holt Ch. J. That would 
wipe of the Time befoze, but then the new twenty Years being 

attach'd in the Father, would pꝛoceed in the Son. But Cotton 
p20ved, that it was pꝛoved at the fozmer Trial, that Ralph made 
Entries in the Pear 1676. 

At laſt the Jury kound pro Quer, becauſe the Poſſeſſion did not 
go along with the Settlement (and therefoze they ſuppoſed it 
might be revoked, accoding to a Power reſerved) 

Holt Ch. J. ſald, Jt was a very ſtrange Cauſe, and of great 
Difficulty upon the Jury, and he could not ſay they gave an ill. 
Cerdict. 

Nota. Che Demiſe in the Declaration was laid of a Day to Demiſe 123i 
come, and therefoze the Plaintiff did not pꝛoceen upon this Ger. „ b 
ditt, fo2 M. Cheſhire, who was Counlel in the Cauſe, aſſured me 
they were ſatisfied it was a fatal Erro?, and that it is not amend- 
able. Vide H. 23. Biſcoe verſus Blake. 


Eee 2 | Smith 


— — —̃ — 
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Smith and Taylor. 


Debt on Pon a Ceſlet executio per Conſenl. the Plaintiff bzings 
2 Debt upon the Judgment in the mean Time. 


Executio, ill. Holt Ch. J. Tlell not allow it, let the Pꝛoceedings ſtay: 
_ Ik a Pan be bound with Condition to deliver a Bond by a cer: 
tain Oay, and in the Interim he ſues the Bond and obtaing 
Judgment, and then delivers up the Bond, this (9 no Per- 
kozmance. 


Rex werſus The Inhabitants of Ireton in Cumberland. 


_—— Pon an Jndictment againſt a Pariſh fo2 not Repairing a 
for not re- Highway, they can give nothing in Evidence upon a Not 


pairingHigh- gufity, but that the May is in Repair; but ik it be againſt a par- 
— ticular Perſon, he may give Evidence, that others ought to re- 
pair it. 


Etherick and Brewell. 


One in Exe- ER Holt Ch. J. Ik there be a voluntary Eſcape in the Df: 
cution after a ficer, who takes the Party again in Execution (which he 


voluntary 


"Eſcape. ought not to do) yet the Plaintiff may have him in Execution, 


if he Mill. 
Bull's Caſe. 
ane . "FWD Juſtices make an Dwer to remove him to D. they 
Poor's Set- Appeal to Seſſions, where it is ozdered, that he be remo- 


tle mcnc. 


ved to a third Place, which is ill, fo2 they can but aftirm 02 re- 
verſe, and the Oꝛder of Seflions reverſed. 


Rex werſus Chalk. 


Mandamus Dou a Mandamus to refloze to the Place of a Burgels of 
8 Winton, it was returned, that they were a Cozpozation 


ur» Power by Pieſcription, and that Power was in the Mayo? and Bur⸗ 
to :1<move. geſſes to remove any Burgeſs, that ſhould do any Thing contra- 
ry to his Oath, oz to the Detriment of the Cozpozation upon 
Pꝛoof of the Offence, that he had put out ſeveral Officers con⸗ 
trary to the Cuſtom, and had raſed the Cozpozation-Book, put⸗ 


ting out one Name and putting in another. 
4 Northy 


— 


Anno 8 Will. HL in B R 307 


Northy excepted againſt the Return, that a Cozpoꝛation can⸗ 
not (without ſpectal Cuſtom) disfranchiſe without Pꝛook of the 
Offence by Trial at Law: Here it is not laid, that it ſhould be 
pꝛoved befoze them; lo that it ſhould be by Conviction upon a 
Trial. 11 Co. Bagg's Calc. 

2. They ſay he was removed in Common-Council, which is Common- 
but a Part of the Cozpozation (but that was ſoon over-ruled, fo; ener e 
Holt (ad, the Power is la in the ayo2 and Burgeſſes to re. Porto,. 
move, and it cannot be wozſe fo2 being done in Common. Council. 


Northy, But the Common-Council is a diſtinct Body. Holt, It 
may be not.) 


Sir Barth. Shower contra. Theſe Things are not pꝛoperly 
triable at Law. 1 Ven. 19. e 

Holt Ch. J. Ik a Yan be guilty of Perjury, Foꝛgery, &c. indigment 
he is not to be removed bekoze Conviction, but here the Raſing 1 
the Coꝛpoꝛation⸗Book, 8c. is not only an Offence at Common porxrion- 
Law, but againſt the Outy of his Place; but Northy urging Book, &c. 
Bagg 8 Caſe, Holt Haſitavit, and ſaid (to Shower) why did pou 
not indit him? and twas adjourned, 


Beaumont and Peirce, Executors of Peirce. 


Ebt ſur Obligation fo2 Perfozmance of Covenants. The Breach on 
Plaintiff was Colonel, and the Teſtato2 Agent to his Re. Gen 
giment, and covenanted to pay all ſuch Money as he ſhould receive Covenanes. 
upon the Account of the Regiment, in ſuch Manner as the Ante 377. 
Plaintiff ſhould Ozder; the Bzeach aligned was, that the Teſta- 
toꝛ between ſuch a Dap and ſuch a Dap received 5001. which 
the Plaintiff owered him to pay to Pz. Harriot, Goldſmith, 
and he did not pay it: The Oefendant demurred, fo2 that it is 
not certain enough, but the Plaintiff ſhould have named a parti- 
cular Day, fo2 the Receipt is traverſable ; but the Court held it 
well cnough. | 


Et Judicium pro Quer, nifi, &c. 
Villers verſus Parry. 


Cire Facias upon an Award of Execution upon a Recognf- Sci. Fa. (on 

I zance in C. B. entred into by Two as Bail; the Award was 225.0 on 
quod E. haberet. Executionem verſ#s præd. F. & G. de pred. ſeparal. a Recogni- 
ſummis de 2000 l. and 2000 J. Now the Scire Facias is to ſhew _— SB. 
Cauſe why Exccution ſhould not be againſt each of them fo? the ;* ; 


as Bail) joint 


ſeveral Sums of 20001. and 20001. And there is a Demurrer or ſevcral. 
to the Scire Facias. 


Holt 
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Holt Ch. J. Tis joint and ſeveral, the Plaintiff hath Clec⸗ 
tion to ſever it, he map have one <cire Facias and Judgment le⸗ 
veraliy thereon (ſo held in this Court in the Caſe of one Str 
Francis Thane; Execution was there awarded (everally, and re: 
moved hither by Certiorari, becauſe the pꝛincipal Judgment was 

One Sci. Fe. removed hither and affirmed) why cannot they have one Scire 
on Awerd of Facias upon the Award of Execution as well as upon the pꝛinci⸗ 
»gaioft Two. Pal Recognizanee, In Scire Facias againſt ſcveral Tertenants 
One Elegic in the ſame County, tho they (ever in Pleading, but one Elegit 
»gaiott ſeve- gqes, And whereas it mas abjeited by Nortby to be impzoper, that 
nents in the ONE ſhould ſpeak 02 anſwer fo? the other, yet that is to be taken 
ſame County, Difttibutively z ſo in Debt on Obligatian zerſ#s two fo; 2000 l. it 
tho' hey ſe- one pays it (oz an Elegit be againſt one) the other is diſcharged. 
ing. Northy (aid, that is in Equity, o2 to be relieved upon an Au- 
dita Querela ; but Holt ſeemd of Opinion it might be pleaded 
upon a Scire Facias (Sed hoc hæſitanter). Þere the Scire Facias 
- doth diſtribute it, but indeed it ould purſue the Award of Exe. 
cution, which ſeems to be joint, but he inclined it might be well 
Reddendo enough, reddendo ſingula ſingulis. Vide Sid. 39. Sed Adjornatur. 


ſingula, &c. 


Bret and Bagill. 


New Judg- | N Replevin, if the Judgment fo2 the Plaintiff be reverſcd, ſuch 
former (or 1 new Judgment muſt be given as the Court ſhould have given 
Plaintiff) te- befO2e, Wbich cannot be fo2 the Avawant, unlets upon the Be: 
verſed.  rits of the Avowzy ; and if that be naught, it muſt only be Nil 


Cap, per billam. 


Coward verſus Redwood. 
Inferior . Reo2 of @ Judgment in the Palace-Court. Gold Ser jcant 
Cours Judg- allgned fo2 Erroz, that the Award of the Venire Facias 1s 


dent for Aſſi · pr tum eſt, without faping per Cur. 
_ 1 2. "Tis Aſſident pro Aſſidunt. 

os Holt Ch. J. As to the Firſt, if it be (gid ad eandem Cur, 

omirring per tig well (and ſo it was) eiſe this would not be help 'd by the Uct- 

cut jet well. di, but as to the other Exception, adjornatur. 

At another Dap, per Curiam, neither aſſident no; aſſidunt are 
very pꝛoper, but the one makes as good Senſe as the other, and 
therefo2e may be as well in Law. 


Judicium affirmatur. 


4 Hicks 


8 
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Hicks verſus Harvey. 


ER Holt Ch. J. There is no Difference between the Date No Dit. 
ok a Deed and the Baking of it, ſoz the Baking is the arge be- 
Delivery, notwithſtanding 1 Inſt. 46. b. And Sir Barth. Shower Date and 
ſaid, that it was held by all the Court of C. B. that to hold from g. e of - 


the Date, 02 from the Baking, is all one. 


Y Collins and Lawley. 


1 being Dath againſt Dath upon the Queſtion, whether oem 2gainſt 

a Plea came in in Time, it was referred to a Trial at — 
Law upon a feigned Jſſue, to ſatisfy the Conſcience ok the 
Court, and in the mean Time the Judgment to ſtand. 7X 


Rex verſus Owen. 


N Cle was made fo2 the Defendant, who was ſerved with a Mandamus 
Mandamus and an Alias to return the Crit, which requi- wt, e. 
red him to deliver the Mace & inſignia Majoratus, to one Bennet 
the new Mapoz: Serjeant Wright moved to diſcharge the Rule, 
becauſe the Mandamus doth not ſap, vel cauſam nobis ſignifices, 
and ſaid the mandatozy Writs muſt purſue the Foꝛm of the re- 
medial Writs, as Oſtenſurus quare non fecerit. 
Holt Ch. J. Pou may ſhew Cauſe upon it however, but you 
connot move this till the TUrit be returned, when you may p2ayp 
Judgment upon the CUrit; in the Caſe of St. John's College, 
ſeveral Pꝛecedents were cited without thoſe Mozds vel cauſam, 
&c. pet being returnable, they might ſhew Cauſe, . 
Nota. Upon the Alias an Affidavit was made of the Nature 
of the Thing to obtain the Rule fo2 returning the Alias, elſe a 
Pluries ſhould have gone. | Bs 


Blachley verſus Fry. 


Reſpaſs fo2 Breaking his Cloſe, and Cutting and Carrying 2 if 
away his Com; the Defendant was found guilty of in Garten 

Preaking the Cloſe and Cutting the Cozn only; and the Queſtion fun Cos; 

was, whether the Plaintiff ſhould have full Coſts. 1 1 
Gold urged the great Biſchtef, if a Man might come and cut rid way. 

down all ones Fruit, Trees, &c. and not pay Coſts. 2 Ven. 

215. Jn Serjeant Stroud's Cale, a Yan came into his Cloſe 


and 
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and diggd a Turk, claiming Title ; Stroud bꝛought Treſpaſs, 
and at the Trial the Oekendant did not appear, pet the Judge 
certiky'd the Title to be in Qucſtion. 

Holt Ch. J. That might be if it appeared upon Evidence, 
and if the Title be in Queſtion, then full Coſts, tho' never ſa 
ſmall Damages, oz if any Thing be carried away, then full 
Coſts, becauſe Treſpaſs lieth at Common Law fo2 Taking the 
Things away, as Chattels ; but here J know not how to help 

you, we muſt keep to the Law. 1 

Gardiner's Gold cited one Gardiner's Caſe about four Pears ago in this 
2 — Court, in Treſpaſs, fo2 bzeaking and entring the Plaintiff's 
breaking Doule and byeaking his Windows, the Defendant was found 
Windows.Q guflty of Bzcaking the WUindows onlp ; and the Plaintiff had full 
Coſts, fo2 the Court ſaid, the Statute extended only to involun⸗ 

Ante. tary Treſpaſſes. But Holt ſaid, he did not ſee that the Statute 
Poſt. - warranted any ſuch Diſtinction, noz did he remember any ſuch 
Cale. Adjouroatur. 


Green and Pope. 


A perempro- FYEmberton moved fo2 a peremptozy Mandamus, an Action ha: 
1 ding been bzought in C. B. fo2 the Falſity of the Return, 
Rectum. and Judgment fo2 the Plaintiff upon Oemurrer there. 
Holt Ch. J. J Doubt whether Judgment upon a Demurrer, 
which may be upon a Slip in Pleading, doth falſify the Return. 
Pemberton. Then we ſhall never have it, fo2 they will always 
demur. 
Quere, If Holt Ch. J. J think we ſhould have the Reco2d, which falſifies 
Judgmcnt on the Return here in this Court, we cannot judge upon their Re- 
in CB wat CODS; vou read only a ſhozt Rule in the Cauſe in C. B. that 
falſify a Re- Judgment be entred pro Quer, perhaps there is no Jnquiry of 
turn. Damages, no final Judgment; it might be arreſted there, oz 


perhaps we ſhould reverſe it upon a Writ of Crroz. 


Poor's Sertle- Brewer excepted againſt an Oder of two Juſtices, to remove 
ments. a poo? Perſon. Y | 
Exception to T. That it is not (aid in the Oꝛder, that the an did not Rent 
Juſtices Or- 191. per Annum. 
_ 2. That it doth not appear, that one of the two Juſtices was 
bk the Quorum, 3 
Holt ſaid, the firſt Exception had been ſolemnly over ruled, but 
fo; the ſecond Exception, the Oꝛder was reverſed: And then the 
Oder ok Seſſions falls to the G20und. 
And the next Day, in Pool's Caſe, Holt ſaid the Ozder ſhould 
begin, Whereas Complaint hath been made unto us two Juſtices, 
& c. Quorum unus. Bp, &c. 


2 Honiton 


—— — — — 
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Honiton aud South Beverton Pariſhes. 


E 3 O Juſtices remove a Yan from Honiton in the County Juftices O,. 
of Devon, to South Beverton tn the County of Somerſet ; — ak. 

they Appeal to the Seſſions in the County of Devon, where the mens. 

Oder is reverſed. Now two Juſtices in the County of Somer- 

ſet, may by Oꝛder remove him to Honiton again, fo2 tis but an 

Execution of the Ozder of Seſſion, which could not otherwile be 


done, becauſe it is out of the Jurisdickion of the Court of 
Scſlion. 


Sitting in London, 2 Decemb. 1696. 


ER Holt Ch. J. Where a Bill of Exchange is payable to Bi!! of Ex- 
a Pans Oper, that is to himſelf, ik he makes no Ower ; $1108 27 

and if the Party underwzites the Bill pꝛeſented ſuch a Dap, 02 &c. Under. 

only the Day of the Month, tis ſuch an Acknowledgment of the wing is en 
Bill as amounts to an Acceptance. And this by the Jurozs wass 


declared to be the common Pꝛactice. 


At the Old Baily, 16 Jan. 1696. 
Rex werſus Segar and Potter. 


Hey were indicted fo2 Burglary, in bzeaking and entring Indimene 
the Dwclling-houſe of one Denham, and taking Money ab wy coy 
and Plate thence, to a conſiderable Aalue: And upon the Ev: dime, il. 
dence it appeared, the Fact was done in the Day time; ſo Ward 
Chief Baron, dire#ed the Jury to acquit them of that Jndict- 
ment, and they ſhould be indicted a-new upon the Stat. 0 Eliz.5/ 
fo2 Bꝛeaking the Houſe in the Ooy-time, and Taking to the Ua- Acceſſaries 
lue of 55 no one being therein, and another to be indicted as e foule- 
Acceſſary bekoze the Fact, from whom Clergy is taken away by ,,vg-4 of 
the late Stat 3 & 4 W. & M. 9. But Turton J. and Powel J. Cong. 
held, that if the Jury acquitted them generally upon this Jndict- 
ment, they ceu'd not be ind!cted a-new fo2 the lame Fat; and if 
they were found gui'ty of ſimple Felony they would have their 
Clergy, and therefo2r ſaid the Tay was to diſcharge the Jury of 
them upon this Indizment; and lo it was done, tho' Ward * 26, 47, 
Chief Baron ſaid, he had known Icrſons tndicd a-ncw after a 
Eff — general 
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general Acquittal in ſuch Caſes. Turton ſaid, he had known and 
pꝛactiſed the contrary. | | 

Noe. Quzre (per moy) & Vide 1 Inſt. 227. b. that a Jury ſwoꝛn 
and charged in Caſe of Life oz Member cannot be diſchargen 
by the Court 02 any other, but they ought to give a Uerdig, 
(Vide Trials per Pais 419.) But Note, tho' found guilty oꝛ ac- 
quitted, upon an Jndictment notoztouſly Faulty, as here, they map 
be again arraigned on a good Jndictment. 


Term. Sancti Hillar. 
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Derry verſus The Dutcheſs of Mazarine. 


Aion - (Loan pro Defendente moved fo a new Trial, the being a 
A: Feme married Woman, and p2oved at the Trial to be co. 

—_— Holt Ch. J. 'Tis wozthy of Conſideration, if this be not like 
the Caſe of Weyland J. 1 Inſt. 133. a. He was exiled, yet his 

Wife might bzing an action, koꝛ the Hugband could not return; 

ſo here the Ouke is an Alien Enemy, and the Dutcheſs hath 

lived here fo2 many Pears under the ]2oteition of the Govern: 

ment. Et Adjournatur. RE 


I Trygarn 


7 
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Trygarn verſus Fletcher. 


EN of a Judgment in Replevin in the G2zand Semons at Conuſance 
Denbigh. Che Ocfendant made Conuſance as Bailiff to in Replevin 
Jane Griffith, that Robert Griffith was ſeiſed in Fee, and deviſed 

to Thomas Griffith in Tail; and that a Common Recovery was 

ſuffercd againſt him, to the Intent that Jane ſhould have a Rent 

of 401. per Annum, after the Death of Thomas, and that there 

was a Deed after the Recovery, declaring the Uſeg, &c. which 

was held to be ill pleaded, fo2 he ſhould not have ſet fozth the Recovery to 
Deed, but have pleaded accoding to the Conſtruction of Law, Vs, hos 
that the Recovery was to ſuch Uſes at the Time, &c. ans 


Rex verſus Sir Charles Tyrrel nuper Vic. Eſſex. 


mou J. ſaid obiter, Yalefatozs ought to be committed to, Prifoner;, 
and kept in the County-Gaol; but as to other Pyiſoners, rte co be 
where the Sheriff is to anſwer fo: Eſcapes, he may keep them 
where he plealeth. 


Hicks and Woodiſon. 


* Pꝛohibition, upon a Suggeſtion, that the Pundꝛed of Cuſtom of 
Hunsbyton in the County of Somerſet is an antient Þundzed, wen Decl. 
that there hath been a Cuſtom Time out of Mind, that the Jn- Hundred, 

habitants of that Hundzed have been diſcharged of the Tithes of id. Q. 
barren Cattel, Iſſue was taken upon the Cuſtom, and CUerdi# 
fo2 the Plaintiff, but Judgment was ſtaid. * 

1. Tithe is due fo2 Agiſtment of barren Cattel of common Tiches for 
Right, and at the Common Law it is 25. per l. but the Cuſtom at. 
governs it as to the Sum. | Vide Fitz. Nat. Br. 53. G. ; | 
2. It was urged, that a County, and by the ſame Reaſon a 
Hundꝛed may p2eſcribe to be quit of Tithes of Mood, o2 any 

other Tithes, as appears by Dr. & Stud. 166. 2 Inſt. 645. 

Roll. 653 and 654. 12, 13.) but Holt Ch. J. ſaid true, it is a 

HDundꝛed is as capable of ſuch a Cuſtom as a County, Mild, o2 
Country; and whereas it was ſaid fo2 the Defendant, that the 
Hundꝛed of H. contains no mo2e than the ]Iartſh of H. and if it 
cannot be diſcharged as a ]ariſh, it is not capable of ſuch a Diſ- 
charge as a Hundzed: Holt ſaid, if that were ſo, the Plaintiff Hundreds, 
ſhould have ſhcw'd it in his Replication: A Hundzed, when it is _ 
granted out to a Subject, exempt from the County, with a hun? 
dꝛed Court, then it is a Liberty, elle it is not, but the Sheriff 
is to execute CUrits there; 1. Fra a CUarrant — 1-1 

2 redi, 
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dredi, tis his Execution, unleſs he ſaith, cui Exccutio brevis 

pertinet. Co. 1 Inſt. 121. ſaith, a Que Eſtate fs a good Pie- 

ſcription to a {und2ed fo? the Title to a Leet, that is in Debt 

fo2 an Amerciament ; but in a Quo Warranto, muſt ſet fo2th the 

Title to a Leet; ſeveral Hundꝛeds have no Courts-Baron ; Ab- 

bots, &c. had Hundzeds; when diflolved, the King might either 

lay them open to the County 02 continue the Franchiſe; tis ſaid 

in the Pirroz, that Pundzeds are divided into Qills and Pa⸗ 

tiches, and if it were otherwiſe here, as an ertraozdinary Cale, 

it ſhould come on the other Side, if it were material: But here 

I think the Cuſtom is ill to be diſcharged of Tithe-Herbage, 
which is due of common Right,” tho it be generally put in Dr. & 

Stud. 166. that a County may pꝛeſcribe to be diſcharged of any 

Tithe, yet J find no Jnſtance of it in any other Cale than Tithe: 

CUood (except one in Roll. 654. which Jam not ſatisfy'd with). 

Tube Word Now Tithe-CUood doth not ſeem to be due of common Right, 
not ous of becauſe it doth not renovare annuatim, but the Church had got 
Right, but Poſſeſſion of it, and the Statute de filva Cædua, 45 Ed. 3. 
payable 25 cap. 3. is but in Affirmance of the Common Law, and, where 
Tube they have obtained it, it is to be paid as a cuſtomary Tithe, and 
yet in the Cale of Mood the Parſon need not lay a Cuſtom in 

his Libel ; but if the Country be diſcharged by Cuſtom, it muſt 
1 3 Co. 13.- come on the other Side (contra 13 Co. 13.) The Caſe of Ridden 
deny d. and Edwards. Roll. 654. cannot be right, it is againſt the Sta: 
Tithe of tüte of Articuli Cleri. The Caſe of a Tithe⸗Mood is ſomewhat 
Mills. like the Caſe of Tithe of Hills; the Church claimed Tithes fo; 
all Mills; and by the Statute of Articuli Cleri, cap. 5. de mo- 
lendino de novo erecto, a Pꝛohibition lieth not, but yet of an 

old Mill a Ban may now pꝛeſcribe generally in non decimando, | 

A Conſultation was granted, and the Court direfcd, that it 

ſhould be ſpecially entred, becauſe it appears that the Cuſtom is 

void and againſt Law. 
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Roe and Gatehoule. 


Several Pro- Ae upon ſeveral Pꝛomiſes, the ſecond Pꝛomiſe is, that in 
— * 1 Conſideration that the Plaintiff, at the Dekendant's Re: 

aominative Queſt, had pꝛovided Meat, Dyink, &c. ſuper ſe aſſumpſit, Uer- 
2 in the dict pro Quer, and entire Damages given occaſione infraſcript; 
— and now it was moved in Arreſt of Judgment, that it is not ſald, 
who made the Pꝛomiſe, fo2 which were cited 3 Cro. 913. Law 

verſus Saunders. Noy 50. S. C. Du the other Side were cited 

Sid. 306. Bedford verſus Uffington. 2 Ven 196. Haſlewood and 

Mansfield 143. Trethewy. And it was ſaid in the Caſe of Law, a 

third Perſon was named, but here none but the Plaintiff and 
Defendant. Holt ſatd, Damages are given fo2 no Pꝛomiſes but 

what are made by the Ocfendant ; and if this is not lo, = wa 

2 orthy 
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Northy anſwered, occaſione infraſcript refers to the Whole : 
Holt thought that the nominative Caſe in the firſt Pꝛomile might 


govern the Second, and inclined, that the JIlaintiff ſhould have 
Judgment. 


Sed Ad journatur. 
Rex verſus Barney, aud Cowen her Mother. 


N Jndictment was found at the Sefſſons at Norfolk againſt Seton: can't 
them, the one kor Burther, the other kor Petty Treaſon in Pad T, 
Poiſoning her Husband M2. Barney. 


ſon. 
: Holt Ch. J. Can the Sefſſon indi# fo2 Petty Treaſon, no 
ure. | 

Nota. Here the Matter ept fo2 near twelve Months: A Bail therein, 
Letter was read, whereby one ys. Clopton, the Pyofecutrir, ab kt 
demands ſeveral Things of them, and ſaith, ſhe will not be co thc ac 
quiet till they comply. They were batled, and a Rule of Court _ 8 
made, that the Juſtices take Examinations and ſend them to the 
Aſſizes, and bind over Mitneſſes to pzefer Indicments at the 
Alliʒes, and let the Recoꝛd be certiſied thither. 


| Per Holt Ch. J. In Gerard's Caſe of Weſtminſter, who mar- — Grandfa- 
ried the Gzandmother of a poo? Perſon, tho' ſhe died, and ſo the . 
Relation was determined, yet the Statute was conſtrued by E- poor Child. 
quity, that he was a Gzandfather within the Statute. 
Jt ſeems reaſonable if a Baſter, who is bound to keep an Ap- Jefices my 
pꝛentice, turns him out, whereby he is likely to become charge. 2:0 n 
able to the Pariſh; upon Complaint of the Church-wardens, the ran poor 
Juſtices map oꝛder the Maſter to take him again; and it ſeem- 8 
eth, that the Remedy muſt be by May of Jnvittment. 


him. 
Rex verſus Swanſon. 


Yres moded to quaſh an Jndictment at the Seſſtons fo2 keep. Ante 
ing an Alehouſe without Licence: Jt is not indicable, a — 

particular Puniſhment and Pꝛolecution being directed by the Sta- en Al-houfe 
tute 5 & 6 E. 6. In one Maryot's Caſe about two Pears ago, “ Licence. 
Judgment was arreſted. . 

Holt Ch. J. That J think was not ſettled, this Point hath 
often been ſtirred, and not pet ſettled. 

Rookby J. Caſtel's Caſe, 2 Cro is lo. 

Holt. Tis moze fo2 the Benefit of the Party to be indicked, 
than by the other ſummary Cay. Demur to it. 


Rex 


406. 
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Two IndiR. 
ments of 
Murder and 
Stabbing. 


Rex werſus Keate. 


Pon two Indickments, the one fo2 Yurther, the other upon 
the Statute of Stabbing: Jt was found ſpectally, that 
befoze 15 Junii, (which was the Time laid in the Jndiment, 
&c.) the Piſoner hired Wells, now killed, into his Service as a 
Gardiner, that 15 Junii, Wells being then in his Service, the 


* Paiſoner ſent another Servant to Wells to fetch the Key of his 


Garden, with an Jntent to diſcharge Wells from his Service; 
Wells refuſed to ſend the Key, the other Servant told Keat, 
that Wells refuſed, &c. ſuper quo Keat fetched his Swo2d, came 
into the Kitchen and expoſtulated with Wells concerning the 
Key, Wells ſaid he ſhould have it if he would; upon this Keat 


dyꝛew his Wo2d and ſtruck Wells, and cut him on the Head with 


No Time 
expreſs'd in | 
the Verdict. 
Vide infra. 


fr; Wells endeavoured to have ſtruck Keat with a Sneyd (02 
Handle) of a Scythe, but the Rack of a Chimney was in 
the May, but he punch d him with the Snep'd, and followed 
him into the Biddle of the Room punching at him, then Keat 
= him thꝛo the Body, whereof he died. Jf Purther, 
t en. &c. | 
| Cowper pro Rege. The Uerdict is not well as to the Time, 
but J muſt take the ſeveral Fads to ſucceed one another in the 
ſame Ozder as they are (et down in the Gerdi. 6 
This is Murther, fo2 there was ſome ſtale Malice, ſome hid- 


den Dilpleaſure, fo2 which he would diſcharge him; and if there 


be an old Balice mix d with a new Pꝛovocation, tis ſufficient to 
make it Murther: Here is Malice imply d, foz ſeveral of the 


Paſſages were deliberate. A ſudden Killing, without a Pꝛovo⸗ 


cation (02 without a P2ovocation ſuffictent to make it Man- 
flaughter) is Yurther ; the only Pꝛovocation here is the Anſwer, 


that he ſhould not have the Key, which is flighter than that of 


diſtozting one's Youth and Laughing at another. Brain's Caſe, 
H. P. C. 45. Keat could not be ſure that Wells had ſent ſuch an 


Anſwer ; upon Expoſtulation, he ſaid, he ſhould have the Key if 


he would, tho Wells punch'd him with a Sneyd, that was no 


Part of the Pꝛovocation, being after the Aſſault. 


As to the other Gerdict: The Killing a Ban that hath not 
then a Meapon dꝛawn, oz that hath not then firſt ſtrucken, is 


within the Statute. 


1. Wells did not here ſfrike firſt, it is true he had ſtrucken be- 


foe the moztal Mound; but the Tows firſt ſtrucken, muſt be 


intended of the firſt Blow: And ſo it was reſolved in the Caſe 
of Vincent Byard, Jones 340. by the Opinion of ten Judges a- 
gainſt one. J know that Caſe hath been doubted, but J think 
tis good Law, elſe the To2d firſt would be ſuperfluous, The 
Intent of the Statute was to pꝛelerve defenceleſs Perſons; a a 
2 n 
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Man unarmed will ſtrike firſt, it is at his Peril; otherwiſe if he 
be firſt ſtrucken elſe the Statute might be evaded; koz if J 
know a Yan defenceleſs, J'll give a dy Blow to him, who 1 
know will return it, and then J can kill him ſecurely, 'tis ſcarce 
poſſible to kill ſo, but that there map be ſome Time to defend 
one ſelf; here was a moztal CUeapon firſt dzawn, and a Cound 
given, which makes it ſtronger than Byard's Cale. 

2. Ag to the Weapon dzawn, J know it hath been held, that a 
Candleſtick oz Bottle is a Weapon dzawn, but J do not think 
the Law to be ſo; fo2 ſo a Book in my Cloſet may as well be 


called a Meapon dzxawn, the Law means a TUeapon ſufficient 
fo2 Defence. | 


Sir Barth. Shower contra. 


is found indefinitely, that the JIziſoner ſtruck, but not 


found, who ſtruck firſt; the expzxeſing one Thing firſt, doth not 
make it firſt in Time; the one ſtruck with the Swow, the other 
punch d, this doth not make the Aerdict imperfect, lo as to vi- 
tiate and quach it, becauſe here is ſufficient found foꝛ Banſlaugh- 

1 go teach and baptize, ſure Teaching is not to precede Bap- 


The Mods qui adtunc non prius percuſſit muſt relate to the 
Time of the Stabbing. Pere was a (Aeapon dawn, viz. a 
Saeydy. Godb. 154. A Cudgel was held a Meapon dꝛawn. 
Sty. 467- Jn Morgan's Caſe, 1 Bul. 87. Jt is ſaid to have been 
Popham's Opinton, that the Statute of Stabbing was but de: 
claratow of the Common Law. Jones 430. Williams's Caſe, 
where he thzew a Hammer at one Man and killed another with it, 
not within the Statute. | 

Malice pzepenſe ſhall not be intended where any other Occaſion 
appears. 3 Inſt. 57. where two ſtrive fo2 the Mall, and the one 


kills the other, tis but Banflaughter. Inſt. 237. b. Yelv. 205. 


the Cow Murdravit (without adding ex malitia præcogitata) ſhall 
be intended of Manflaughter. Mich. 13 Jac. Rex verſus New- 
* bury. Barker and Newbury being friends were at Bowls, the 

one killed the other with a Bowl upon fervent Mozds, and held 
but Manſlaughter. Here the Deſign to diſcharge him ſhews ng 
Malice, they might part Friends. | a 
* 992. Turner, à Gentleman at the Bar, upon his Wife's Com- 
plaint, that the Bop had not clean d her Clogs, took up a Clog 
and killd him, without other Provocation, and held but Man- 


laughter. Anno 7666, One Bury had impꝛels'd a Stranger, who 


made ns Reſiſtance, Hopkin Hungate finding the {32els-maſter 
had no Warrant, would reſcue him, and d2cw his Sword, and fo 
did the P2eſs-maſter, and they pals d at one another, and Hop- 
kin Hungate kill'd him ; held but Manſlaughter. Tf a Man 
comes to commit a Treſpaſs, and a Quarrel ariſeth and one is 
killed, it is ſcarce Yurther; J can ſcarce agree to the 9 

3 Init, 
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Vidc ſupra. 


On a faulty 
Verdict 2 


_Venire Fac. 


de novo. 


3 Inſt. 56. that if one ſhooteth at a Oeer (in anothcr's Park) 
and the Arr. w glanceth and killeth a Boy, that this can be 
Hultler, 2 Woll. 120. ſhews the Reaſon of the Lozd Dacre's Caſe, 
cile tis hard. 2 Cro. 295. Royley's Cale, 12 Co. 87. S. C. 
2 Roll 4460. Sir Charles Blunts Cale is the ſtrongeſt Caſe that 
J know. It the unlaweul Act be del:berate, and with Intent of 
perſonal Dutt, 'tis Murther, elſe it is but Manſlaughter. 
Cooper teplyd, when no Time is expꝛeſſed, what Rule can be 
oblerved but the Dxder in which the Facts are found ; go teach 
and baptize, Teaching ſhould pꝛececd Baptiſm, were it not con. 
trolled by other Parts of Scripture; but here is nothing in this 


Cicroi to direct any Tranſpoſition. 


In Turner's Caſe, the Clog was ſo (mall there could be no 
Intention to k'll. 


Jn Royley's Caſe, there was great Allowance fo? paternal Af: 


Holt Ch. J. Tf there be a Defcct in the Uerdi#, we can give 
no Judgment, but a Venire Facias de novo muſt be awarded, fo? 


tho' they have found the Killing, pet if it be ſo uncertain that the 


Court cannot judge whether Murther 02 no, J ſhould not be much 
againſt a new Venire. In a Caſe of Felony the Notes cannot be 
altered, but here he fetch d his Swozd, and upon the Expoſtula⸗ 


tion and the Anſwer tunc he dꝛew, ſo tis firſt; and it ſeems cer- 


tain enough, the Queſiton is, whether the Refuſal be a ſufficient 
D ovocation, and ſurcip tis no P2ovocatton: If a Servant 
gives Occaſion to be cozrefted, it muſt be donc with a p2oper Jn: 


ſttument, as a Cudgel, and if Death enſuc, tis per infortunium, 


bare TUozds are no Pꝛovocation to dꝛaw a Swozd and kill. 


Gray's Caſe, 10 Octob. 1666. was thus: Gray was a Smith 
and had o2dered his Servant to do ſome Buſineſs, and when the 
Maſter returned they fell to wozk:; the Mafter asked him if he 
had done what he owercd, the Servent ſaid he had not done it, 
then the Maſter ſaid, if you be not moze diligent J have you 
ſent to Bridewell ; the Servant (aid, J had as good go to Bride- 
well cs continue in pour Service; the Paſter takes up a Piece 
of Jron and kills h'm, and upon a Special Gerdict it was ad 
judged Yurther in Kkelynge s Time. f 

In Hopkin Hungate's Caſc he ſaw the Pꝛeſs⸗maſters in Pol⸗ 
ſeſüon of the Ban, who made no Reſiſlance, Bridgman, Hale, 
and fix moꝛe, (contra Kelynge Ch. J. Wyndham and Moreton) 
that it was but Manſlaughter, becaule the Reſtraint without le- 
gal CUatrant was a ſufficient Pꝛovocation to an Engliſhman ; 
but if there had been no Pꝛovocation, then twas agreed it had 
been Butther, tho' Blows crchanged. 

In Pz. Turner's Caſe it was an unlikely Thing, 

Batbaritp will make Malice in many Caſes, as 1 Cro. 131. 
Holloway's Cale. | 

| 2 
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At another Day Serjeant Wright argued fo2 the King to the 
ſame Effect with Cooper, and inſiſted, 1. That the At was un: 
lawful. 2. That there was no Pꝛovocation, and lo Malite tm- 
plyd; and he cited 1 Sid. 277. but ſatd he would not trouble 
the Court upon the other Indickment upon the Statute of Stab- 
bing. And Holt ſaid, that Jndi#ment might have been ſpared. 
Levinz contra. Here is no Yalice imply'd, fo2 ſawcy Lan: 
guage is a Pꝛovocation, J agree; tis not a ſufficient Pꝛovoca⸗ 
tion to juſtify the Cutting him upon the Head ; upon an Action 
brought by the Servant. 9 Co. 67. ſays, without any Pꝛovoca⸗ 
tion, none of the Books ſay, without ſufficient Pꝛovocation, 
but without any. DR 
Jn Gray's Caſe there was no Pꝛovocation at all. 
Jn Brain's Caſe, 3 Cro. 778. and H. P. C. 45. there was 
fighting fo2 thꝛee Days befoze, indeed tis ſaid the Court adjudg: 
ed it only upon making a wy Mouth, but ſure there was ſome 
Conſideration of what had pals d befoze, and Noy 171. Repotts 
it adjudged on the whole Matter; here the Pyiſoner could not 
intend to kill by ſuch a flight Cound at firſt; Indeed 3 Inſt. 56. 
puts it generally, that killing upon an unlawful Act is Burther, 
but that doth not conſiſt with his Caſe of two Men going to u r. c. 4s. 
fetch Swozds, which is an unlawful Ack. If one Shoots at a 
Hen, and by Miſchance killeth another, it is (aid there to be 
Murther, but the Caſes there cited do not warrant it. H. P. C. 
31. puts the very Cale of Shooting at a Deer and Killing a 
Bop to be but Banſlaughter. J take the Book fo2 Authozity, 
fo2 J think it was my Loꝛd Hale's Vademecum upon his Circuits. 
Jn Sir Charles Blunt's Caſe, 2 Roll. 120. Jt was an unlawful 


At to enter another Ban's Houſe, yet becauſe but ſudden Affrap, 
it was but BYanſlaughter. Lg 


Serjeant Wright. Jt hath been often reſolved, that TWows 


ö are no Pꝛovocation: M2. Turner ſaid, the Boy called him a 
i | Son of a Mhoze: Twiſden ſaid, did thole (lows dzaw any 
þ Blood of you. 
4 Holt Ch. J. Jn the Caſe of Killing the pen, my Low Coke 
. is too large, there muſt be a Deſign of Miſchief to the Perſon, 
I o2 to commit a Felony 02 great Riot. 

It is a good Rule in Numbers, where one ſtrikes with Tron, 
, there was no City of Refuge. 
5 Rookby J. was not ſatisfied, that the Stroke on the Pead 
* | was beſoze the uſing of the Snepyd, and ſaid, in Caſe of Life he 

; would not take any Thing by Intendment. 

d Adjournatur. 

l. . 688 Foſton 
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Poor's Settle. 
ments. 


Foſton and Dalbury Pariſhes, or Blood's Caſe. 


Obert Blood and his Wife were removed by two Juſtices to 
Foſton, where he had exerciſed the Trade of a Smith foz 


one Pear, and wozked koz, and was conſfantly employ d by mog 


Paying Land- 
Tax a Set- 
tlement. 


Appeal of 
Murder after 
a Conviction 
of Man. 
ſlaughter. 


of the Jnhabitants of Foſton, and by the Lozd of the Manoꝛ and 
the Juſtices of the Peace there; this Oꝛder was reverſed at the 
Seflions, and now both D2ders were returned hither, reciting 
the ſpecial Matter, that he was an Appzentice in Dalbury, and 
that he had not given any Notice in Writing, no2was afſefſed, noꝛ 
boze any publick Office in Foſton; and now the Ower of Seffions 
was confirmed; fo2 tho fuch Things might have been allow d foz 
Notice befoze the late Act, yet now eit being an erplanatozy Ac, 
muſt not be enlarged by Equttp, we are confined to it. 

Holt ſaid, Payment of the Land-Tax hath been held a ſuffictent 
Notice, where charged and paid in a parochial Limit, tho' not a 
parochial Tor. 


Armſtrong verſus Lille. 


1 Defendant was bzought by Habeas Corpus, and it 


was returned, that at the Gaol-Oelivery fo2 the City of 
Carliſle he was indicked fo2 the BYutther of Richard Armſtrong, 
and was found guilty of Homicide, and was p2eſently charged 
with an Appeal of Murther. 5 
Levinz gap d, that the Clergy might now be allow 'd him at 
the Bar; fo2 when he was convicted of Manſlaughter, he deſi- 
red Clergy, and was dend, and then charged with an Appeal. 
Holt Ch. J. J do not underſtand the Reaſon why Clergy 


ſhould be delay d to charge a Ban with an Appeal: The Judges 
at the Common Law did uſually delay the JndiXment (tho' they 


might chule) till the Pear and Day were paſf, becauſe the Pyoſe- 


cutton in the Appeal was moze vigozous; but if indicted befoze 


and acquitted, it was a good Bar to the Appeal; hall it be in 
the Diſcretion of the Court whether they'll hang a Man oz no: 
It was argued in the Caſe of Goreing and Deering, but it is fit 
to be argued again. 7 | 7 

Levinz cited H. P. C. 101. That Juſtices of Gaol-Delivery 
may Bail one convicted of BYanſlaughter, that hath Pardon un⸗ 
der Seal, tho' not pleaded; and Sty. 93. Rex wer/us Andrews, 
that one attainted by Dutlawzy may be bailed pending a CUrit ol 
Erroz, which Holt admitted, and ſaid in the firſt Caſe, the Bail 
is ſpecial to appear and plead his Pardon (it being firſt pꝛodu⸗ 
ced under the G2eat Seal) but would not Ball the — 

; 
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oy (aid that were to contradick many fozmer Judgments upon 
a Motion. 
Note. The Entry upon the Reco2d of Gaol-Oclivery was, Ju4gment on 
that he pzay'd Clergy befoze he was arraigned upon the Appeal, "4s . 
and then being arraigned placitare vel reſpondere recuſavit, pe. 
which Holt ſaid was impertinent, fo2 they ſhould have given 
Judgment zgainſt him; moſt Books are, that it muſt be the pꝛin 
cipal Judgment in Appeal, and not Pain fort & dure, but that hc 
ſatd is out of Ooo2s now, fo2 he muſt be arraigned a⸗ncw, and 
if he had pleaded there, all had been diſcontinued. 
It was moved fo? the Appellant, that he might be admitted to 
appear, &c. by Attozney, but of that the Court doubted, becauſe it 
muſt appear to the Court, that the Indidment was fo? the ſame 
Offence where Vattel lieth not per Stat. H. 7. 
The Council fo2 the Appellant would have aſſigned Erro2 in the 
Conviition ; but Holt ſaid, that they could not do, fo2 none but 
the King oz the Pꝛiſoner can do that: Here the Appellant is not 
befoze us, unleſs he comes in voluntarily, 02 by Scire Facias, fo? 
by the Certiorari the Appeal is put ſine die, ſo that there can be 
no Nonſuit without a Scire Facias ad proſequend'. 
At another Dap Holt (aid, the Court ought to allow the Pꝛi⸗ 
ſoner his Clergy; the Stat. 3 H. 7. 1. requires a Determina⸗ 
tion. He ſhould have had his Clergy at the Aſlizes; they might 
have adjourned it till the Appeal had been tryd the ſame Aſſizes, 
but no longer. Et Adjournatur. Afterwards being demanded by 
Sir Sam. Aſtry, what, &c. he pzay'd the Benefit of his Clergy, and 
the Book was delivered by Mz. Smith, the Oꝛdinarp of Newgate. 
Holt asked the Dwdinary if this were within his Dioceſs, oz ordinary 
within the Peculiar of the Dean and Chapter of Weſtminſter ; 
but Smith (aid, he had done the ſame Office here ſeveral Times 


bekoze, and ſo was now admitted, and repozted Quod legit; and 


the Pꝛiloner was burnt in the Hand. | 
Rex werſus Clark. 


Ion a Habeas Corpus to the Keeper of Newgate, ft wag re- London Cu- 
4 turned, that the City of London is an antient City, and . 13. 
that there have been Time out of Mind leveral Societies, &c. 9 Men, 
whereof the Vintners are one, and in that, as all other Societies, Bs; hy = 
certain Freemen called Livery-men, uſcd to be choſen by the So- fuers 
cicty, which Livery-men ſo elected, having no reaſonable Ercuſe, 
have uſed to take upon them and execute the Office of Livery- 
men, and to pay and contribute to the Charge of the Company; 
that a Court of Reco2d is holden every Tueſday and Thurldap court of Re- 
ko: Government of the Companies; and by Cuſtom, ik any dea ter ge 
Complaint be made to that Court in Writing, oz ore tenus, that + =P 


Companies. 
Gg 2 any 
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any Freeman duly choſen to be of the Livery, doth refuſe, &c. 
then the Court uſed to {ſummon ſuch Perlon and admonth him, 
and if he obſtinately refuſed, &c. then to commit him to the 
Sheriff 02 any other Officer of the fa:d City, until he ſhould con- 
ſent and declare, that he wiil take upon hun the lame Office, that 
the Dcfendant was duly choſen to be of the Livery, and had No- 
tice, &c. and refuſed, &c. that Complaint was made by the 
Company, &c. Clark was convened and admoniſhed, and refu: 


ed, whereupon the Mapoꝛ and Aldermen, by Warrant in WIrj: 
ting under their Hands and Seals, accoꝛding to the Cuſtom, did 
commit him to Fells, Keeper of Newgate, until he ſhould conſent 
and declare, that he would take upon him the Office, oz ſhould be 


 diſchargd by due Courſe of Law. 


Habeas Cor- 
pus. 


Cuſtom ad- 


Northy pro Defendente teok ſeveral Exceptions to the Re- 
turn. 


1. That the Saoler ought to ſet fozth his TUarrant by Stat. 


31 Car. 2. here he ſaith, they did commit accozding to the Cu- 
ſtom, ſhall it lie in the Mouth of the Dfficer to amend the Car: 
rant and conclude the Party, if the TUlarrant it (elf be inſuffi- 


cient. Ik Condition of a Bond be to make a ſufficient Releaſe, 


'tis not enough fo2 him to ſay in Pleading, that he did make a 


ſufficient Releaſe, but he muſt ſet it out, that the Court may ad: 
judge of it; ſo here. 


2. The Cuſtom is to commit to the Sheriff oꝛ any other Ok. 
ficer of the City, and it is not ſhewn that the Keeper of Newgate 


is an Dfficer of the City, which the Court cannot take Know: 
ledge of judictally. 


To the firſt, it was anſwered by Sir Barth. Shower and reſol- 


ved by the Court, that where one is committed in a Court of 


Recodd fo2 a Contempt, the Warrant need not be ſet fo2th in 
hæc verba. fo2 the Act of the Court is upon Recow. And Holt 


ſaid, take it not as a Contempt but as a Remedy directed by the 


Cuſtom; yet if the Commitment were to an Dfficer attending, 
it were well, as where upon a Judgment in Execution to the 


Marſhal in this Court, oz to the Sheriff attending in other 


Courts, but here they make a Marrant in CUriting to the Keeper 


of Newgate, tho' not pꝛeſent, it ſhould rather have been to the 


Sheriffs of London, with a ſpecial Concluſion accoding to the 
Cuſtom, tho' perhaps the Addition (till he be delivered by due 


Courſe of Law) may not hurt it. And when the Habeas Corpus 
is direfed to the Gaoler (as it may be by the Habeas Corpus 


Act) he ſhould return, that the Party was committed to the Cu- 
ſtody of the Sheriffs, and he as their Min ſter detains him, 
(Note, The Conſent to take upon him the Dffice muſt be effcaual, 
viz. the actual doing it.) | 


Per Curiam the Cuſtom is good, fo2 otherwiſe the Government 
judged good. gf the City cannot be pzeſerved, fo2 the Livery men are n 


2 
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of Eminency, they chule the great Officers of the City and 
Members of Parliament; and if they had not Power to puniſh 
ſuch Perſons in a ſummary Map, farewel to their Government. 
By Magna Charta Civitas London & cæteri Burgi habeant Liber- 
tates ſuas illeſas. 

But fozalmuch as the Cuſtom is alledged to commit to an 
Officer of the City, and they lay he was committed to the Bue the Re. 
Keeper of Newgate, but do not ſhew he is an Officer of the wn in. 
City, thercfoze the Return was held naught. Holt Ch. J. ſaid, 
that in the Caſe of the Statute which pꝛohibited Nonconfoz: 
miſts from coming within five Miles of any Coppozation that 
ſends Burgeſles to Parliament, and one was committed fo? 
coming within five Miles of London, but upon the Return, be- 
cauſe it was not averr'd, that London ſends Burgeſſes to Par- 
llament, he was diſcharged, fo2 it did not appear judicially to 

the Court, tho they knew it. ” 

The beſt Tay fo2 the Future will be to commit by Oꝛder 
— — of the Court to the Sheriffs, who are Officers of 
the City. 

The Defendant was diſcharged, with an Admonition to ſub- 
mit himſelf to the Government of the City, &c. 


Rex verſus Call. 


ER Holt Ch. J. It is true generally, that an Act of Par- Ad: of Per. 
1 liament commenceth the firſt Day of the Seſlon, if no: re co le 
thing appears to the contrary ; but there was an Ai to diſſolve tra Day of 
the Marriage between Campbell and Ms. Wharton, tho' the S*flion, ex- 
Parriage was after the firſt Day of the Seffion. "ES 


Ann Jervis's Caſe. 


WO Juſtices Dyer her to be removed to Weſton in the Poor's Settle- 
County of Somerſet, being the Place of her laſt Settle- 674. _ 
ment, as they are credibly informed ; but upon an Appeal, upon — mw 
Hearing both Sides, the Dder was confirmed, which per Holt Appeal, not 
ſupplies that Pefef, and credibly infozmed, may be that May 804. 
which the Law appoints, viz. by Examination of Mitneſſes; 


but at another Day he laid, they might be infozmed ſo at an 


Alchouſe, and therefoze he held the Ozder ill, but by Conſent it 
was referr'd to the Judge of Aſſiſe upon the Merits. 


Rex 
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Rex verſus Penny. 


Indifmene N Judictment fo2 ſaping of one Martin, a Juftice of the 
8 of Peace, do not care if all the Martins had been hang d 
Aa unnice 


Quaſh'a, ſeven Years ago, and for the Juſtice, he is now turn'd out of 
Commiſſion. Quaſh d. 


Bredon and Gill. 


An Appeal A Here was Judgment againſt Bredon befoze the Commiſſio: 
= bare or 1 ners of Exciſe, that he ſhould fozfeit 501. foꝛ keeping a pzj. 
Commiſſio- vate Stoze⸗houſe, upon the Statute 12 Car. 2. He appeals to the 
 vereotExciſs Commiſſioners of Appeals, there they offer to read, and would 
lone of Allow f02 Evidence the Depoſitions taken by the Clerk befoze the 
Appeals, „ho Commiſſioners of Excile. 
bones e., Sir Barth. Shower moved fo2 a Prohibition to the Commil-⸗ 
poſitions to ſionets of Appeals upon a Suggeſtion, that they ought to ad. 
2 * judge upon the Party's Conkeſſion oꝛ Evidence of Titneſles up: 
Plohibition on Dath, and not upon witten Depoſitions taken befoze the 
deny d. Commiſſioners of Excile, fo? 5 
By the Statute, the ſame Mozds are uſed foz the Commiſſto: 
ners of Appeals as fo2 the Commiſſioners of Exciſe, where it is 
left at large; the Rule of the Common Law muſt be the Mea⸗ 
ſure either by Jury oz by CUitneſſes ; a Witneſs may revoke, 
tis true, he may die alſo, but that always goes in Advantage 
ok the Criminal, who is ſuppoſed to be innocent. Jn Caſes of 
Settlements and Baſtard-Childzen, the Seſſions always exa⸗ 
mine a-new. ; 
The Commiſſioners of Exciſe are not commanded, no? com: 
pellable to put them into TUriting, then tis hard if the Com- 
miſſioners of Appeals are bound to take them as they tranſmit 
them; what if they put ſome into CUriting, and not all, there 
ought to be ſome general Kule fo? all Cales. 
In the Court of Delegates and Chancery, they are o2iginally 
taken as Depoſitions in Writing, they do not (generally ſpeak: 
ing) examine viva voce, ag the Commiſſioners of Exciſe do; there 
are Appeals in the Country, there they never uſe to tranſmit 
Depolitions in the Cale of Exciſe to the Quarter-Sefſions. 
They examine the Collectozs, Gaugers, &c. Indeed it is not 
neceſſary upon a Trit of Erro2 to examine (Uitneſles again, be: 
cauſe they have been moze ſolemnly examined by a Jury. Pour 
Lozdchip granted a Pꝛohibition in the Cale of Keleaſe of a Le- 
vel. 93, JAacy pꝛoved by one CUitneſs, tho' they have a Jurisdition of the 
1 Cro. 333. Subjet Matter, pet if they err in the Männer of Pꝛoceeding, 
F as if they would examine without Dath, a Pꝛohibition licth. 
2 
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A Mandamus lieth to Juſtices to diſcharge pooꝛ Pꝛiſoners, to 
ſign Pooz's Rates, &c. 

It they exceed their Authozity, they are pꝛohibitable as well as 
if they had no Authozity at all. Then the Court of Chancery 
cxcecds its Jurisdiction, it becomes inkerioz. 

Northy ad idem. Where a final Appeal is given by Act of 
Parliament, tis upon Fact as well as Law. Jef the firſt Judg⸗ 
ment were given by Default oꝛ by Surpzize, ſhall the Party be 
w_— of his crols Eramination befoze the Commiſſioners of 
Appeals. CE 

Attozney-General contra. This is not to be reſembled to a 
Pꝛoceeding at Common Law (tho there is no ſuch Thing as re⸗ 
examining Fai at the Common Law) but tis moze like ]2occed- 
ings in the Civil Law, where Appeals are moze uſual; if there 
be any particular Gzievance, the Commiſſioners of Appeals are 
to examine that, but not elſe; the Miſchtek would be great, if 
the Defendant's (Uitnefſes might be inſtructed to ſupply their E- 

J do not Doubt but the Commiſſioners of Appeal may exa⸗ 
mine viva voce, but the Queſtion is, if they have not an Elefion. 
The Matter is within their Jurisdixtion, then this Court will 
truſt them with the Bethod of their Pꝛoceeding, if not contrary 
to Law; in the Caſe of the Releaſe of a Legacy p2oved by one 

Witneſs, it hath been much controverted in our Books, whe: 


ther the Spiritual Court might be pzohibited, fo: why ſhould 
they be bound to admit that foꝛ Evidence, which by their Law is 


none, they having Conuſance of the Batter. 
Jn Dy. Bury's Caſe, the Judgment given by this Court was 


reverſed, fo2 this Court ought not to examine the Pꝛoceedings of 


the Uiſitoz, where he had Jurisdifion. 


Serjeant Gold and Cooper ad idem. Cooper laid, the Na- 


ture of an Appeal implies, that the ſuperio2 Juzisdifion ſhould 
judge, whether the inferio2 did the Appellant right as his Caſe 
appeared then, not as it might be repꝛelented. No better May 
of tranſmitting Evidence than by CCriting, „ 
Holt Ch. J. How doth the Common Law require. where the 
Trials are not by Jury, that the Oepoſitions ſhould not be taken 
in TUriting. Jn Chancery, the Evidence is ſuppoſed to be deli⸗ 
vered viva voce in Court in Judgment of Law, and committed 
to (Uriting fo2 a Memoꝛzial thereof, tho' now the Courſe is alter- 
ed fo2 Convenience, and done befoze the Examiner. Ik this be 
the Method where Trials are by Mitneſs, why may not they 


judge here on Depoſitions in Tlriting? pow hall it appear, 


that the Party is aggrieved by the Judgment of the infcrio? 
Court, unleſs they have gone contrary to Evidence, which can- 
not appear, unleſs the Depoſitions be tranſmitted, ſo that tis 
very fair, tis not pzoperly in the Nature of an Appeal to try de 
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novo. In Attaint pou can give no other Evidence than was gi- 


ven to the Petit Jury. (Nota, Sit Barth. Shower ſaid, that 1g 


becauſe of the Puniſhment, 8c. but there they are examined de 
novo) Any other collateral Matter, as rejefting of Evidence 
&c. may p2operly be cxamined upon the Appeal propter grava- 
men. Tf they exceed their Authozity, Treſpaſs may lie, as in 
the Caſe of Terry and Huntington. Hardreſs 480. where Low: 
Wines were adjudged Strong⸗Uaters, the Judgment was 
void. 

As to the Caſe of a Legacy, when the Defendant pleads Jay. 
ment, if it be true, the Spiritual Court have nothing moze to 
do, fo2 thoſe Courts have no other Jurisdiction, than what the 


Law of England hath allowd; and therefoze in the Caſe ot 


Indi ment 
for refuling 
th: Office of 
Conſtzble. 


| Conſtables by 
Common 
Law to be 


Shorter and Frend (ante ) a Prohibition was allow'd, where 
they would not admit of Pꝛoof by one Witneſs : But it is 0: 
therwiſe of Things oziginally Spiritual, as if a Will in Qri⸗ 
ting be revoked by a nuncupative TUill ; if they require two TUit- 
neſſes, we'll not pꝛohibit them. 

. Rookby and Turton Juſtices agreed with Holt, and Eyres hæ- 
itavit. | 


Rex werſus Barnard. 


Life an Indicment ſetting fozth, that the Defendant 
(tali die) being then, and long befoze, a Reſident of the 
Town of Southampton, and a fit Man, was duly choſen by the 
Mapoz, Bailiffs, and Burgeſſes of Southampton, accowding to 
the Cuſtom of the ſaid Town, to be Conſtable fo2 one Pear, and 
until he ſhould be lawfully diſcharged, that 4 OR. notitiam ha- 
buit & requiſit fuit per Juſticiar? præd' ad praſtand' Sacr'um, &c. 
2 from the 4th of October, had refuſed to take upon him the 
ce. J - 

Northy moved ſeveral Exceptions to quaſh the Indictment. 

1. 'Tis præſentatum extitit pro exiſtit. Holt (atd, that was a 
common Erro? heretofoze, but now held good; but, 

2. The pꝛincipal Erception was, that they ſhould ſet fo2th a 
Cuſtom, Time out of Mind, elle they have no Power, fo? it 
ought to be done at the Leet. 

Holt Ch. I. It ould be Debito modo ſecundum conſuetudin 
Vill (hæſitanter) Jn ſome Places People are to be Conſtables 


eleQed at the hy Houſe-rows : Demur to it, if you will. 


Leer orTorn, 


which is the 


And afterwards it was argued upon a Demurrer to the Jndict- 


County Leer. ment; and then per Cur', All Conſtables are to be elected at the 


A Corpora- 
tion may e- 
leR, bur it 
muſt be by 
ſpecial Cu- 
Com, &c. 


Leet by the Common Law, if there be any Leet, if none, then 
at the Turn, which is the general Leet of the County. A Coz- 
pozation may have Power to elect, but that muſt be * — 

= uitom, 


K 
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Cuſiom, and ſo laid, oz a Cozpozation, as ſuch, hath no ſuch 
Power. Judicium pro Defendente. 

Turton J. Tf the Steward refuſeth a Conſtable clected at the 
Leet, can the Seſſions examine the Qualifications of the Per- 
fon, and refuſe him? 

Northy. Chep have done it. 

Holt Ch. J. They could not do it befoze the late Statute. 


Rex verſus Morgan Rice. 


Mandamus was dire#ed to an Archdeacon to (wear a Mad. mus 
Church warden, who returncd, that he was a poo2 Dairy. Cn * 


Church. ware 


man, and a Servant, & minus habilis & idoneus ad exequend. den. 


| 
| 


Officium pred. And this Keturn was held inſufficient, fo2 the 
Archdeacon hath no ſuch Power: Here is a Cuſtom laid, that 
the Pariſh ſhould chule, and the Archdeacon hath nothing to do 


but to admit. Church-wardens are a Cozpozation by Law, and Church-war- 


the Succeſſoss may maintain an Aﬀion againſt them fo2 the 5. Ce. 
Goods of the Pariſh; they are tempoꝛal Officers by Law, and inn 
truſted with the Goods of the Pariſh, therefoze the Parikh are fit- 
teſt to have the Choice and Appꝛobation of them. 


Lovey and Arnold. 


Reſpaſs, fo2 that the Defendants twenty Tuns of Tim- Throwing 
ber, Moztar, end Bꝛicks, ſuper terram ibidem de novo _ bg 
erect. erga confectionem Domus proſtraver. ceper. & in Mare de- fiavle. 
cer... | OL | 
The Defendants pleaded, that the Materials were erecked, 


erga confectionem Domus upon the Rings Highway, and that 


bled into the Sea. ; | 
Holt Ch. J. The Queſtion is, whether this be an Anſwer to 
the Chꝛowing it into the Sea. SE 
Northy pro Defendente. Jf we had pleaded Not guilty to 


they thꝛew it down, & per proſtrationem præd. it roll'd and tum: 


that, and it had appeared, that we thzew them on the Szound, 


whercby they roll'd into the Seca, it would have been our Thꝛow⸗ 
ing, &c. which Holt ſ:emd to agree, and that the Thzowing 
down of the Nuſance was juſtifiable. Vide 1 Cro. 184. James 
verſus Hayward. Jones 222. S. C. He laid. if it were ſo near to 
the Sea, they need not take ſuch mighty Care as to pzevent any 
Bzicks, &c. from failing into the Sea, but he (ald he was not 
ſatisfied with the Declaration, it ſhould have been Part of a 
Douſe, 


Hhh Hooker 
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Hooker and Peirce. 


Award of all [? this Caſe it was adjudged, that where an Arbitratoz a- 

ig warded, that the Parties ſhould ſcal general Relcales to the 

thereof, good. Time of the Award; this doth not vitiate the Award. 

Ante 1. It is not intendible, that any new Patters aroſe between 

the Submiſſion and Award. | 
2. Ik there did, yet it is void as to all ſuch new Matters, 

and a Releaſe of all Matters to the Time of the SubmiMlſon is 


a good Perfoymance. Vide Hardr. 399. 


No Excep- It was ſaid by Mountague at the Bar, and not deny d by the 
_ — = Court, that if one comes to quaſh an Der fo2 maintaining a 
e's e. Baffard-Child, the Perſon charged ought to be pzcſent in Court, 
dien. except to enter into Recognizance to abide the Oꝛder of Juſtices, if ad: 
Koc judg'd againſt him. And now the Court would not hear any Ex: 
Coun © ceptions, becauſe the Father was not pzeſcnt. And lo Paſch. 9). 
in the Cole of one Bathurſt, the Court would hear no Excep⸗ 
tions, without his perſonal Appearance (tho' Aﬀdavit was made 
of his great Age and Jnfirmity, &c.) fo2 if the Dwder be affirmed, 


he muſt be committed till he find good Security to perfozm it, &c. 
Rex verſus Curnock. 


Oder to IE was indifed fo: Non-perfozmance of an Der of Sel- 
1 ſions, requiring him to relieve and maintain his Son's 
Son's .de. Aike; and now the Indiäment was quaſh'd, becauſe tis only 
„t G-ncral aid. ad General. Seſſion. and not ſaid Quarterial. as it ſhould be 
S: ions, not per Stat. 43 Eliz. they may hold other General Seſſions, but are 


ſeying, quar- 


14 Tequired to hold four Quarter-Sefſſons per stat. 


Inter the Pariſhes of Cockfield and Boxon in the 
County of Suttolk. £ 


4 


o ons Or- N Oder was made at the Seſſions upon an Appeal, akter⸗ 
8 7 \ wards at a ſubſequent ScMſlons, they ſet aſide the foꝛmer 
Owcr of Sefſions, being of Opinion, that it was obtain d by 
Surpuze. 
5.7 Juſt, Holt Ch. J. Indeed we muſt let this Ozder aſide, fo? they 
46. have no ſuch Authoitty. 5 
Aae Nerthy. The Oder of the two Juſlices is 2 Apr. and the 
Seſſions held per adjornament. 27 April. it doth not appear to 
be the next deſſions, unlels they ſhew the Beginning of it. _ 
I | Holt. 


Anno 9 Wall. III in B. R. 41 


Holt. It map be, the nert Seſſians might begin the Day be⸗ 
foze, they do not uſe to ſhew the Commencement. 


f\O 


Rex verſus Edwards. 


ER Holt Ch. J. Amendment is allowable after a Crit of Amendment 

Niſi prius Lcal'd, nay, after a Jury ſwozn, ſometimeg a LT 
Juto; is withdzawn on Purpoſe, that there may be an Amend. #7 „ 0 
ment, if it be not entred on Recow. Ale do give Coſts fo2 not ſoo, Cc. 
going on to Trial againſt the Pzoſecuto2 of an Jnfozmation oz 
Indidment; tho' in the Cale of an Jndictment, the Pꝛoſecutoz C03: gin 
perhaps is not named no2 indoꝛſed (fo2 the Clerks of the Crown f*-(-<uto's 
Office ſap, they do not indozſe the Name of the P2oſecutoz, hong 
but only of TUitneſles) then Affidavit muſt be made who is the 


Pooſecutoz, and he muſt pay Coſts upon the Amendment of the 
Replication, &c. = 


Rex werſus Slattord. 


" A Mandamus was granted to the Mapoz, &c. of Oxon, to Mandzmus 
- admit the Oefendant to the Place of Town-Clerk. They => N | 
returned, that by the Charter granted to them by King James 640. return 
the Firſt, one diſcreet Perſon was to be elected Common Clerk, „ Sed du—- 
to hold that Office during the Pleaſure of the Bapoz, Batliffs, fe 
and Commonalty; they likewiſe certify the Statute of 13 Car. 2. ken the 
which requires the Taking the Daths of Allegiance, &c. and Obs. 
the late Statute appointing other Daths: That the Defendant 
(tali die & anno) was elected Common Clerk, and (tali die & 
anno) & non antea, took the Path of his Office befoze the Bapoz, 
&c. and did not at the ſame Time take the other Daths bekoze 
us. Jn this Caſe it was reſolved, 3 | —= 
1. That the Party is obliged at his Peril to take the Oaths Corporation 
to the King, &c. at the ſame Time when he takes the Dath of _ -” be 
his Office, tho' they were not tendzed. Vide Thacker's Caſe, *"** 
N. Jones 121. but Holt ſaid, the Mayo? was obliged ex officio 
to tender the Daths at the ſame Time, but Rookby thought not, 
unleſs the Party deſired it. Nota, The beſt Tay is fo? the 
Partp to take theſe Daths befoze he takes the Dath of his 
Ditce. 
2. here a Man is elected to hold at Mill, in which Caſe he 
may be removed at Pleaſure, without Caufe ſhewn. Sid. 461. 
Dighton's Caſe, 1 Vent. 77, 82. S. C. pet if it doth not appear, 
that the Cozpozation hath declared their Till to remove him, 
this Court may grant him Reſtitution, Quzre, Jf a Removal 
by the Coꝛpoꝛation be not a 2 2 of their Will. 


h 2 3. Tt 


ww 
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3. It was moved, that the Return is inſufficient, fo2 that he 
might have taken the Daths befoze two Juſtices of the Peace; 
and of that Opinion was Holt Ch. J. koz, lays he, the roth Pa- 
ragraph of the Stat. 13 Car. 2. gives a general Auths2:ty, that 

Two Juſtices in Default of ſuch as by the Cuſtom of the Coꝛpoꝛation ought 
ot Feace we to adminiſter the Dath of the Office, two Jultices of the Peace 
"i map do it; and the 12th Paragraph requires the other Oaths to 
be taken at the ſame Time (not ſay befoze whom) ſo it muſt be 

befoze ſuch as have Authozity by the koꝛmer Clauſe, foꝛ the Pat⸗ 

liament did not intend to truſt Mꝛ. Bayo? only, But Rookby J. 

thought the Juſtices had no ſuch Power. 

Holt. This is a Mandamus to admit and ſwear him, they re- 

turn by May of Exciiſe, that the Perſon is not qualified, which 

is no good Cauſe. 

A Peremptoꝛy Mandamus granted, Niſi, &c. 


SpecialUſage Per Holt Ch. J. Uhetre the Alage hath been befoze the Sta- 
to bald gef. tute (which appoints the Days fo? four quarterly Seſſions) to hold 
+. Sefions at other Times, tis well, as at Leiceſter, they hold their 

Statue. Seſſions at Whitſuntide, in London and Middleſex, it varics ac- 
coming to Trinity-Term, and hath been held well within the 
Meaning of the Statute: And it fitfficeth to ſap, ad General. 


Quarterial. Seſſion. without ſetting fozth the Cuſtom, 


Ante Treſpaſs fo2 pulling up and thꝛowing down a Hedge, whereby 
* up Cattel of Strangers unknown enter ' d and eat the Gzaſs : The 
denn z Court Would grant no moze Coſts than Damages, thete being 
Hedge, no 10 Aſpoztation, tho it was objected, that he could not pull it up 

more Gen, and thꝛow it down, without removing it. | 


than Dama- 
ges. 


Bennet and Talbois. 


Declaration T Refſpaſs quare clauſum fregit & herbam pedibus ambulando 

in an Action conſumpſit ac etiam al. herbam vaccis porcis bobus & bi- 

N dentibus, &c. nec non in Clauſo præd. venatus fuit eodem (De- 

ding contra fendente) exiſten. inferior. Artifice, Anglice, an inferioꝛ Tradef- 

1 man, ſcilicet pannario, & al. enorm. &c. contra formam Statuti, 

oa; mans - | - 

It was moved in Arreſt of Judgment, that the Conclusion 

contra formam Statuti goes to the TUhole, and vitiates the De- 

claration, fo2 Treſpaſs lieth at the Common Law, fo2 which 

were cited 2 Sid. 32. 2 Inſt. 200. 1 Vent. 103, 104. Ward and 

Rich. 2 Leon. 188. Perchal's Caſe, 4 Leon. 49. S. C. 3 Cro. 231. 
Penhallow's Caſe. | 

Mountague pro Quer. No Statute qualifirs a Man to com- 

mit a Treſpaſs; a Qualification to keep a Gun o2 Dog, is on- 


3 ks * 


» 


. — —_ ——— ct. 
5 


[y to hunt in a Maus own Gzound: We have bzought our lelves 
within the Statute; and the Concluſion, which might have been 
omitted, is but Surpluſage. Ven. 13. Burgen's Caſe. 5 

Holt Ch. J. In benballow'g Cale, upon an Indict ment fo? 
Striking in the Church-yard, where there was but a barc dl. 
fault, the Conclufion contra formam Statuti ſpoil'd all, Gccauſe it 
appear d they went (not) upon the Statute. 


Rookby J. In the Caſe of Ward and Rich, thete was nothing 


in any Statute about it; but there is a Statute which doth ſap 


ſomthing in this Caſe, viz. Stat. 5 W. & M. That if an inferio2 


Tradeſman do hunt, &c. the Owner of the Soil may being 
Treſpaſs, and ſhall recover his Damage and full Coſts. where: 
as by a koꝛmer Statute he ſhould have had no moze Coſts than 
Damages in that Caſe. 


Holt Ch. J. N an Ation lieth at the Common Law, and 


concludes contra formam Statuti, which in Gzammar goes to all, 
but in Law goeth only to the Hunting; may not we apply it to 
the Hunting, and rejed it as Surpluſage fo; the reſt. Allen 43. 
Adjournatur. 85 

Afterwards Termino Paſch. ſequen. it was adjudged fo2 the 
Plaintiff upon the Reaſon given by Holt Ch. J. that the Con: 
cluſion ſhould refer only to that which would reaſonably bear it, 
and upon the Authozities of Allen 43. and 1 Vent. 104. 


Rex verſus The Earl of Ailsbury. 


12 ed. i: 


HE p2ay'd by his Council, that he might be bailed, habſng A Peet com. 


entted his Pꝛaper the firſt Teck of this Term; he was 


mitted for 


Tresſon, 


committed in March laft, but the Habeas Corpus Act was (ſuſpend: bi on a 


ed by a late Statute till x Septcinb. and by another Statute till 


Suſpenſion 
of cheH bes 


1 Decemb. ſo that he could not come ſooner to enter his Pꝛaper; Corpus Ad. 


and per Cur', when the Power of the Court was taken away 


from Bailing, it was not neceſſary to enter his Payer, becauſe 


to no Purpoſe, It he doth not make his Pꝛayer the firff Term, 
when the Law is open, he cannot do it afterwards upon the Ha- 
beas Corpus At; but when the Act is ſuſpended, it muſt be under⸗ 
ſtood, that he muſt do it the firſt Term after the Sulpention de⸗ 
termin d, and fo we held it upon the kozmer Act of Sulpenſion. 

Attorney-General. However, the Habeas Corpus Ad p20: 
vides, that upon an Affidavit that the King cannot have his Wit- 
neſſes, the Court may continue the Paiſoner in Cuſtody longer. 
And here an Affidavit was read, that Cardel Goodman is a ma- 
terial Witneſs, and hath abſented himſelf, &c. ED 

It was objefted fo2 the Paſoner, that the Affidavit doth net 
ſay, when Goodman went away, no2 when he ts itkely to return. 


Holt 


— 
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Affid: vit. Holt Ch. J. This is not like a common Affidavit foz putting 
off a Trial, if it be purſuant to the Habeas Corpus AF, it ſuffi: 
ceth, but ſeveral Affidavits being read of my Lozd's Indiſpoſi⸗ 
tion, and the Danger of his Health. Per Cur, It it is rcaſon- 
able to bail him, upon the Power which the Court hath at the 

Common Law, he having lain ſo long, his Health being in 

Danger, and it not appearing when the Witneſs will return : 

And accozdingly my Loꝛd Ailsbury was bound in 100001. and 

and his four Sureties, viz. the Lozds Cheſterfield, Thanet, Wey- 

mouth and Ferrers 5000 l. each, fo2 his Appearance the firſt Day 
of the next Term. 


Lidleſton verſus The Mayor, Bailiſf, and Commo- 
nalty of Exeter. 


ase Li a Mandamus, Darnel objected, that there was neither 
Mandamus, Hand no? Seal to the Return. 
ges nec, Holt Ch. J. Jt needs not, it is received as a Recozd, it hath 
ry. been ſo odered, but never by me; J know when it began, and 
Ante when they began to put the common Seal to it, which was not 
neceſſary. Befoze the Statute of York the Sheriff needed not to 
have put his Name. TD 2 
Pou may bꝛing an Action fo2 a falſe Return, either againſt the 
Coꝛpozation 02 againſt the particular Perſon that pꝛocured it. 


Mandamus A Mandamus was granted to the Juſtices of the Peace, and 
co.rvo eve- tg the Church-wardens and Overſeers of the Pooz fox the Pre- 
ions Cinct of the Cathedzal Church of Norwich (which is a diſtinct Ju- 
2 Poor's rigdittion) to make Rates fo2 the Relief of the Pooz. 


No Proce== My. Acherly moved, that if the Plaintiff in a Writ of Erroz 
dendo'on Er- of a Judgment in the County Palatine of Ceſtr. do not return 
Record the Recowd in a ſhozt Time, there might be a Procedendo. 

_— Holt. Me cannot grant a Procedendo, fo? there is nothing 
cutio Judici;. Vef02e us; but upon a Certificate, that the Recozd is not come 


in, you muſt have a Writ de executione judicii out of Chancery. 


3 D E 


| 


— 


— 


— 
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Rex verſus Ingram & al. (By Information of 


Mr. Mather.) 


being removed in B. R. by Certiorari. 


It was moved in Arreſt of Judgment, that by 13 Hl. 4. 7. ſuch 


Inquiſitions ought to be befoze the Sheriff as well as the Juſtt- 


tes: And by 19 Hl. 7. 13. The Sheriff ought to make Certificate 
ok the Mozth of the Jurozs returned, and whether there was 
any Embzacery 02 Maintenance among them; and there is a 


Penalty upon him if he do it not. 
2. The Jnquiſition ought to be within a Bonth after the Riot 


committed (which in this Caſe it is not). 1 Sid. Rex verſus Cur- 


ſon. 5 | | 
To the firſt it was anſwered, that the Stat. 13 H. 4. doth not 


require the Sheriff's Attendance but when there is a Uiew ; that 


he may raiſe the Poſſe Comitatus to ſuppꝛeſs the Rioters, which 
needs not when they are diſperſed, the Juſtices having a lawful 


Jurisdiction. 


To the Second, the Stat. 13 H 4. doth Command the Juſtices 
to take Inquiſitions of this Mature within a Month, under a Pe⸗ 
nalty, ſo that the Time is only mandatoꝛy; and if it be elapſed, it 
is diſcretionary in them to inquire of ſuch Offences at any Time 
after ; and ſo agreed all the Court, wherekoze Judgment koz the 


D E 


King. 


23 


E Defendants were convided 10 Sept. by Inquiſition Convigion 
befoze thꝛee Juſtices of the Peace of Berkſhire, of a 22.52 laqui- 


ſition of 


Riot committed there 9 Auguſt next befoze. And it Riot, Ke. 
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Covenant, to 
pay, &c. free 
of all Taxes. 


D E 
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Brewſter ver ſus Kitchin. 


Rent was granted Anno 1652, with a Covenant, that 

it (ould be fo2 ever paid, free from all Tares ; and 

the Court doubted, whether the Tenant might law- 
fully detain fo2 the Tax of 4s. per l. the firſt Clauſe 

in the Statute chargeth every Pereditament, but after tis ſaid 
Tenant to pay and deduct; and there is another Clauſe not to 
make vold any Agreement between Landlozd and Tenant, oꝛ any 


_ others. 


Sir Barth. Shower, 5 Co. Jeffery's Caſe reacheth only to 
Landholder ; a Rent-Charge is not ſubject to any ſuch Charge, 
ſo that free from Taxes muſt be intended Parliamentary. 

Serjeant Wright contra. Pete is nothing to Hinder the Te. 
nant from deducting: Rents are expꝛelly mentioned in 43 Eliz. 
ſo in 23H. of Sewers; both Plaintiff and Defendant are 
Parties to the Act of Parliament; and it is not to be intended, 
that Men covenant againſt future parliamentary Tares, Ven. 223. 
Davenant's Caſe 175. Lucy verſus Levington. 

Holt Ch. J. The Caſe of Lucy is not foꝛ B2other Wright, 
yet it doth not ſcem to make any Thing againſt him. Ik an gt- 
tainder be reverſed by Act of Parliament, a Patentee ſhall not 
anſwer fo2 meſne Pꝛoſits, otherwiſe if reverſed by Writ of Er- 
ro2, 3 H. 7. J make a great Queſtion, whether it be good, un- 
leſs it be expꝛeſly mentioned Taxes impoſed, 02 to be impoſed by 
At of Parliament. As to Jefferey's Caſe, 'tis by the antient 
Law and Cuſtom of England, that pariſhioners do contribute ; 
it is not ſo by the Civil Law, fo2 the Parſon hath the * 

1 
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J thought this frigucd Jfſue had been direcked out of Chan⸗ 
cery, elſe J would not have try d it; do you bzing fob Actions to 
lcarn the Opinion of the Court: 

Sir Barth. Shower. One of the greateſt Caſes in my Lozd 
Coke s Reports was ſo, 

Holt. Ay, Corbet's Caſe, which was only a preparative fo? 
Mildmay's Caſe (which was the Real one) but J have heard mp 
Low Chancelloz Finch ſap (when at the Bar) that it was not 
known to be ſo till too late, and then Anderſon was very angry; 
they ſhould being a pꝛoper Atton, Vide Reſiduum Poſt 46; 


Williams and Lacy. 9 Junii 1697. C. B. 


I Fe a Special Uerdict in a Formedon, it was found that = Sn 565. 
a Pracipe was returnable Quindena Martin”, in oder to 4 Show. 347, 
ſuffer a common Recovery, and then there was no Tenant to 
the Pracipe, but after the Return of the Præcipe, and befoze the 
Return of th: Sum. ad Warrantizand. there was a good Tenant 
to the Præcipe mabe, and whether this was a good Recovery, 
&c. was the Queſtion, And the Court held that it was a good 
Powel J. fatd. Tt is true, upon a Non⸗tenure the Mrit ſhall 
abate, if not then Ti nant ; but if he comes to the Land by his 
own At, pending the Crit, ik he hath not pleaded Non-tenure, 
he hath made good the Ttrit by his own Act; but it is other- 
wiſe when by Act in Law, as if a Father oz Tenant fo? Life dies 
pending the Writ againſt the Son 02 Remaſnder-man ; but if he 
accept a Surrender, then 'tis his own Act. I he comes to the 
Land by his own act betoze Judgment, tis Time enough, foz 
till then the Writ is depending, but not pzoperly till after the Re- 
turn of the Præci pe; and tho in a Dedimus upon a Fine, tis ſafd 
cum breve de conventione pendeat, that is in a vulgar Senſe as 
Quare con ſanguineum & hæredem cepit. 45 Ed. 3. 5. is full in 
Point. 5 H. 5. 9. Noy 126. a pes 
Gold Serjeant, cited the Caſe of Samborn and Bent. Hill. 
3 W. & M B. R. in Erro2 upon a Common Recovery, it was 
aligned fo2 Erroz, that there was no Tenant to the Przcipe at 
the Time of the Writ purchaſed, no2 befoze the Return. Holt 
Ch. J. ſaid, that was no Erroz, fo2 it was ſufficient if he was 
made Tenant after Uoucher, and befoze Judgment. Sed Ad- 
journatur. And afterwards it wag adjudged a good Recovery. 
A Urn of Erro2 was bzought, and the Court of B. R. (Trin. 
* Will. 3.) inclined to affirm the Judgment. Vide 2 Salk. &c. 
upra. 1 Oe, 


77 Re. Hay- 
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Hayward verſus Davenport. 10 Junii 1697. C. B. 


Aſſumpfit in Pon a CUrit of falſe Judgment to a Court-Baron. Upon 
inferior a Quantum meruit fo; Goods ſold; the Juroꝛs found 
— quod defend. indebitatus fuit modo & form prout quer. allegavit, 
but do not ſay, quod de fend. aſſumpſit; pet it was heid, that the 
Uerdi# was ſufficient in that Point, tho unkozmal, the Sub⸗ 
ſtance gt the Jſſue being found, fo? the Pꝛomiſe follows the 
Allen 27. Debt; and therefoze Powel J. ſaid it hath been held, that upon 
an Indebitatus Aſſumpſit, Nil debet is a good Jflue after a Ger- 
dit. Chen Goods are ſold foz ſo much as they are woꝛth (and 
Note, the very Taking up the Goods implics ſuch a Contra) 
Averment. the Ualue may be aſcertained by Averment ; and tho' pou cannot 
in that Caſe generally declare in Debt, pet wich the Help of ſuch 
an Averment, Debt well lieth ; aud ſo it is in the fir Carpenter's 
| Caſe; where a Taylo2 makes a Garment, &c. and ſo fo? the 
ſame Reaſon ſuch a Debt may be fozfeited by Dutlaw y. 
Preceptam, 2. Præceptum eſt in eadem Cur', and not fatd per Cur', which 
Cc. Powel J. (aid was ill, fo2 it might be by the Cryer; and per 
Treby Ch. J. per Cur would have been ill here, fo2 that is by 
the Suitozs, whereas it ſhould be per Seneſcallum. 
Scire. 3. Scire fo2 Sciri. Powel J. Twiſden usd to ſay the (os. 
of the Statute direct the Fozm, which ſhould not vary ; and ſe⸗ 
veral Judgments have been reverſed in B. R. fo2 that Erroz. 
It was moved obiter, whether a Summons upon an Afﬀion in 
an inferio2 Court, ought not to be to the Perſon. Powel J. It 
Gould be perſonal in a perſonal Aﬀton, but in a real Action, the 
Tenant may be ſummoned by any Thing upon the Land, 
Treby Ch. J. J believe the Pꝛecedents in Kitchen, &c. are 
nihil habet in Balliva mea unde ſum. poteſt nec eſt inventus, &c. 
which Powel J. agreed, and hæſitavit. Ideo quære. 


In C. B. 11 Junii, 1697. 


Treſpaſs, | N quod proſtravit twenty Perches of Fence, with a 

_— Continuando, which (it was objected in Arreſt of Judg- 

quando: ment) cannot be, fo2 when they are once pzoftrated it cannot be 

dowa rwenty continued; Otherwiſe if it had not been (aid twenty Perches. 

Ferches, ®& Treby Ch. J. Thought it was well enough, fo2 if it were a 
total Pꝛoſtration it could not be continued, and then Damageg 
were given foꝛ the reſt of the Treſpaſs; but if but a partial Pꝛo⸗ 
tration, then it lies in Continuance, and well enough. 2 Kee. 
407. But, 


4 Powel 
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Powel J. ſaid, Jt muſt be intended, that twenty Perches were 
actually pꝛoſtrated, which cannot be continued; and ik it be re 
pugnant, the Gerdic cannot help it, therefoze in old Books, 
they did always Arreſt the Judgment where laid lo; ff the Ccrdift 
helps it, it helps it at Common Law as much as now. 

Treby. Tis a Bis petitum, it would be ill upon Demutrer; 
but J think the Oxford Act helps it. Powel. Indeed the Oxford 
Act hath been largely conſtrued, Et Adjournatur. 
Note. Powel J. ſaid, where Com, &c. is taken away at 
ſcveral Days, the true Map is to lay ft tali dic & diverſis 
diebus & vicibus inter talem diem & talem diem; foz, other- 

wiſe, if it be laid on a certain Day, with a Continuando, continued 
they can give in Evidence but one Day (tho they may chuſe re l! 
their Day) fo2 that which is done on one Dap cannot be conti: 


nued. And Treby Ch. J. agreed, they muſt either do ſo, oz make vide Rol. 
| [ſeveral Counts fo2 the ſeveral Days. 549. 


Ruſſel's Caſe in B. R. 


DE pay d a Supplicavit againſt ſeveral Perſons in Nottin- Supplic: vit, 
gham, upon Articles exhibited and Oath, made. Harcourt erco 

Secondary (aid, the Courſe is, that upon the Supplicavit, the 
Parties are to give Security by Bond to the Sheriff to appear 
in this Court, and when they come here, they enter into Recog- 
Holt Ch. J. Then ſhall we give ſeven oz eight Perſons the 
Trouble to come up; why did you not go to the Juſfices of the 
Peace in the Country. Ruſſel, J could not have Juſtice there, 
they are Relations. TUhereupon it was granted, ſed Hæſitanter. 


Hays and Barnaby. 


Yres moved, that whereas a Judgment was (ct aſide as irre- Accocbmenc 
„ gular, and the Boney paid into More the Delendant a Attoz- 2 Ac in 
ney's Hands; befoze he could carry it away, it was attach d at Hangs, in Q. 
the Suit of one Kinham, upon an Action entred in the Counter. 


Holt Ch. J. Let the Plaintiff in the Aion in the Counter 
attend, 'tis a Trick, b 


_ Godtrey and Matthews. 


N this Calc Holt ſaid, the Eccleſiaſtical Court cannot tty a Seirivs! | 
Modus, tho the ouginal Suit be fo2 a Modus, becauſe the 3 
Pꝛeſcription differs; but i the Queſtian be Payment oz Non-pay- 
ment, then they may pꝛoceed. 
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On Stat. of 
Limitations 
pleaded, an 
Infant Exc- 
cutor Plain. 
tiff can't take 
Benc fit of a 
Fuit com- 
menced by 
an Admini- 
ſtrator du- 
ring his Mi- 
nority. Qu. 
contra if by 
Executor du- 
rante mino- 
ritate. 


Termino Sancte Trinitatis. 


Eſtob and Thorowgood in C. B. : 


Ndebitatus Aſſumpſit by an Exrecutoz, the Defendant pleaded 
Non Aſſumpſit infra ſex annos ; the Plaintiff reply d, that he 
was an Inkant at the Death of the Teſtato!, and that Admini⸗ 
ftration during his Binozity was granted to J. S. who within ſix 
Pears impleaded the Defendant fo2 the ſame Cauſe, and pending 
that Suit the now Plaintiff became of the full Age of twenty-one 
Pears, and ſhoztly afterwards commenced this Action, to which 
there was a Demurrer (come ſemble). 

Treby, Powel, and Nevil, were all of Opinion, that the 
Plaintiff could not take Advantage of the Suit bꝛought by the 
Adminiſtratoꝛ Durante minori ætate, which ſeem'd hard, there 
being no Default in him. Powel J. ſaid, it could not be by Tay 
of Journeys Accounts, fo2 that is always-between the ſame 
Parties. Jf a Quare lmpedit be well commenced, and the 
Plaintiff die after the ſix Months, the Heir cannot bang a ne 
CUrit by Journeys Accounts. _ 

Levinz pro Quer urged, that the Demand made by the Admi⸗ 
niſtratoꝛ, and freſh Purſuit might ſave them from the Statute, 


but the Court held the contrary, tho they ſaid it is a new Caſe, 


and no Authozities in Point; they held the Pꝛivity was not ma- 
terial. — 5 
Powel J. ſaid, the Adminiſtration Durante minori ætate deter: 
mined, when the Inkant was ſeventeen ; and it did not appear 
but he might be of that Age when the Adminiſtrato2 bꝛought the 


Action, which the other Juſtices held to be a good Exception; 


and it was not anſwered by Levinz, but afterwards upon looking 
into the Recozd, it appeared, that the firſt Action was bꝛought 
by an Executoꝛ Durante minori ztate, which Powel ſaid, altered 
the Caſe, fo2 they make but one Executoꝛ ſuccefively, and ſuch 
Erecutozſhip continueth till the Jnfant comes to twenty-one, and 
then he may well have the Abvantage of the Pꝛolecution of the 


Euxecutoꝛ during his Binozity, and fo out of the Statute. 


Two Fi. Fa. 
delivered the 
ſame Day the 
Sheriff had 
FlcQion. 


Smallcorn verſus Vic. Lond. 


At the Sitting at Guildhall, London, coram 
| Holt Ch. 7 15 Junii, 1697. 


HE Queſtion was, where two TUrits of Fi. Fa. were deli ⸗ 

| vered to the Sheriff the lame Day, whether the Sheriff 
might p2efer the laſt. Holt Ch. J. oꝛdered it to be made a Caſe, 
whereupon to have the Opinion of the other Judges; but N 1 
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clined, that the Statute of Frauds makes the Day of the Delive- 

rp (which is to be ſigned per Vic. &c.) to be juſt as the Teſte was 

at Common Law; and where two C(Urits had the ſame Teſte, the 
Sheriff had the Election to p2efer either of them, and lo in this Pot. 
Cale. Sed Quzre now the late Statute. 


Jones verſus Morley in B. R. 


Asband ſeiſed in Fee in Right of his Wife; they by Inden⸗ A Decd by 
ture between them and Truſtees reciting their Barriage Husband and 


Wife, a good 


Agreement) Leaſe and Releaſe the Lands in Queſtion, to the Declaracion 
Ce of the CUife and her Heirs, till the Þugband ſhould ſettle — 
other Lands, &c. then to the Ale of the Hugband in Fee. Bp 
another Indenture, the Husband ſeiſcd in right of his Wife, 
agrees with Truſtees, that they will levy a Fine, &c. but befoze 
the Fine levied, the Husband and (Uife came to an Agreement 
(reduced into TUriting under their Hands and Seals) to make 
void all their fozmer Agreements. A Fine was levied, but not 
at the Time menttoned in the Oced. 

Sir Barth. Shower argued, that this Agreement between the 
Husband and Mike doth not alter the Ales of the Fine, becauſe 
it hath no Relation to the Fine, but the Ales ariſe upon the firſt 
Indenture; fo2 the Wife cannot be bound by any Deed, but 
as it hath Relation to the Fine. He agreed it might amount to 
a Declaration of Ales of the Fine, if there was no other, but 
not after an Judenture well kozmed, which hath a Relation to 
the Fine; the Husband alone hath good Power to declare the 
Ales. 2 Co. 57. Beckwyth's Caſe. A Declaration of Uſes, and 
Fine ſubſequent, make but one Conveyance in Garret and Week's 
Caſe. Trin. 36 Car. 2. it was adjudged, that the Deed made no 
Alteration of it (elf till the Fine, but both together made a good 
Revocation accowing to the Power. And in Herring and 
Brown's Caſe, Hill. 1 & 2 Jac. 2. the Fine was firſt, yet ad- 
judged, that it wought no FoXetiture noz Extinguihment of the 
Power. Vide ante 10. S. C. 

Holt Ch. J. Uithout Queſtion, a TUriting between the 
Husband and TTlife is a good Declaration of Ales of a Fine. 
Suppoſe befoze the Statute of Frauds and Perjuries it were le- 
vied at another Time and to other Parties, yet if nothing ap- 
pears to the contrary, it ſhould be to the ſame Ales, pet there it 
admits of a parol Averment to the contrary ; but ik it exactly a- 
gree, there can be no Parol Averment. 

Jn Hillary-Term following it was reſolved by the Court, 
that the laſt Writing, tho not a Deed, amounts to a ſuf: 
fictent Declaration of CI(cs upon the Fine, being levied at a 
Time different from the Deed. Holt ſaid, Jf a Declaration of 
Uſes be ſubſequent to a Fine 0 Recovery, it 18 good ; but there 
may 
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Lopp:1, 


Indebitatus 


Aſſumpſit a. 
gainſt the 
Sheriff for 
Money le- 
vied. | 


Action for 
falſe Return 
of a Member 
to Parlia- 
Mmenr. 


Writto the 
Chancellor 
of the Coun- 
ty-Palstine 
of Lancaſter, 
ro charge the 
Sheriff ro 
ele, &c. 


may be an Averment, that they were to other Ales, but with 
this Difference, that where the Declaration is ſublequent, there 
the Heir of the Conuſo2 is cſtopped to aver other Ales, but a 
Stranger is not. But where the Oced is pꝛecedent, there net- 
ther the Heir noꝛ a Stranger is eſtopped to aver other Ales in 
Caſe the Fine daries in any Circumſtance ; but if the Fine were 
levied purſuant to the Oced; no P2ock whatſoever, either by 
Uriting 02 ]Iarol, ſhall be admitted, that the Fine was to other 
Clſcs than what are contained in the Oced, that being an Cſtop- 
pel to the Parties. 

Tf the Sheriff levy Money upon a Fi. Fa. the Plaintiff may 
have an Indebitatus Aſſumpſit againſt him fo2 ſo much Boney re⸗ 
ceived to his Uſe. Per Holt Ch. J. 


Norris verſus Mawdit. 


I"Rro2 of a Judgment in C. B. where Mawdit bꝛought an 
Action of Debt (qui tam) upon Stat. 23 H. 6. fo; 401. a- 
gainſt the Yayo? and Bailiffs of Liverpool, and declared, that 
Liverpool is an antient Bozough, and had Bur geſſes in Parlia⸗ 
ment temps dont, and recites the TUrit 13 Nov. 6 Will. & Mar. 
that there wanted a Burgeſs in the Place of the Earl Rivers, 
commanding the Chancello2 of the County Palatine to give in 
Charge to the Sheriff of Lancaſhire, that he make his Pꝛecept, 
&c. returnable in Cancellariam ſuam, ſets fozth the Chancelloꝛ s 
Crit, &c. that they pꝛoceeded to an Election, and that Mawdit 
was debito modo electus, but was not return d, but that they 
— one Brotherton. Judgment was given in C. B. per de- 
falt. 

Serjeant Wright takes Exceptions to the Declaration. 

1. The (Urit by which the Burgeſs is elefed is under Seal of 
the County-Palatine. 50 Ed. 3. the King made his Son John Duke 
of Lancaſter, and made it a County Palatine ſicut Ceſtria, but ſtill 
the King's Writ ought to run into the County-Palatine fo2 elef- 
ing Members of Parliament, fo2 the Tounty-j-alatine had na 
ſuch Power, 1 H. 4. when the County⸗Palatine came to the 
King, and was merged, it was by Act of Parliament made a 
ſeparate Jurisdiction ; now the King is in the ſame State as the 
Duke was; and, as in the Time of the Duke, ſuch Writs ought 
to have been under the G2eat Seal, ſo now. J confeſs the Uſage 

hath been contrary fo2 ſome Time, but if it were res integra, it 
were very hard to maintain it. 


2. Here the TUrit to the Chancello2 is perfeck J2onſence quod 
darent in mandatis, that is, fo2 the King; It ſhould be daret fo2 
the Chancelloꝛ. 
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3. The King's TUrit is, quod Certificaret in Cancellaria ſua', 
the Chancellozs Writ requires him to certify it in Canc' Com 
Pal'; in this Point the Return into a Countp⸗Palatine is 


void, it ſhould be into Chanccry, elſe the Parliament cannot take 


Notice of it. 


4. The Plaintiff ſays, he was a free Burgeſs ; but per Stat. 
3 H. 6. he muſt be a free Burgeſs and Inhabitant, tho the Houſe 
of Commons would hold the Election good, pet here in Courſe 
of Law he muſt fhcw Himſelf qualificd. 

5. If he hath not certainly hew'd the Return of another Yan, 
he fails, now he ſays, they returned the Pꝛecept, with an Jn- 


denture ſpecified to be made; He ſhould ſay, made poſitively, any 
ſo are the Pꝛecedents. 


6. This Aion is founded upon 23 H. 6. 15. He mentions 
7 H. 4. 15. to he (ays, Proclamation was made ſecundum formam 


Statuti, which is 7 H. 4. then (aps, actio accrevit virtute Stat. 


præd. which is uncertain to which Statute it relates. 


7. This Afton is bzought tam pro Domino Rege quam pro 


ſeipſo, whereas the Foꝛfeitures to the King and to the Patty 
are diſtin, the Pꝛecedents are without a Qui tam. Plowd. 


Sir Rich. Bulkley verſus Thomas. Raſtal 446. Placita Rediviva 


72. Gray and Coleby. Here the King hath no Part of the Pe⸗ 
nalty given to the Party. here a certain Penalty is appoint- 


ed, the Court can give no other Judgment koz the King than the 
Statute dires. 


Levinz contra to the firſt, relied upon the Uſage. 


To the Second, that they cannot take advantage of Ertoꝛ in 
the TUrit. 


To the Third, the Sheriff cannot return any where but into 


the Chancery of the Dutchy. 


2 To the fourth, Me aver we were a Burgeſs, 8 debito modo 
clect us. 


To the Fifth, Specificat is as much as the Sheriff could ſay. 


To the Sixth, Contra formam Statuti; inſpetto Recordo, tis 


Statut' præd'. 


To the Seventh, Joining qui tam is fo? the Contempt to the 
King, who hath a Dilappointment by it. Raſtal 126. Vet. En- 
tries 52. Cullitord and Blanford affirm'd in Cam. Scacc. was ſo, 
(but Holt laid obiter, that Exception was not ſtirt d in that Caſe) 
Raſt. 354. 433. 593- Phohibitions are tam pro Domino Rege 
quam pro ſeipſo. 3 Cro. 877. this is not a fomm'd TUrit in the 
Regiſter, but upon the Statute, accowing to the Nature of the 
Cale. 

Serjeant Wright. - Where no Penalty is given to the King, 
yet fo2 the Cor:tempt he hath a Fine, as in the Cales cited, but 
bere is a diſtinct Penalty to the King. 


Holt 


Termino Sanctæ Trinitatis. 


Capiatur, & 
Mia'. 


Holt Ch. J. Upon the Statute of Wincheſter, one may have 
Debt, oz one map declare upon the Statute fo: Damages; the 
firſt barely creates a Duty, fo2 which the Party hath an Action 
by Conſequence, but in the other Caſe (come jeo intend.) qui 
tam is well enough. Where a Statute gives a certain Sum foz 
the Benefit of the Party, it is never qui tam, no? ought there 
to be a Capiatur, but a Mia as it is here; but if it be an Action 
of Treſpaſs and Contempt againſt the Statute, there muſt be a 
— : The general Rule in Beecher's Caſe hath been often 
den 5 | | | | | 
* here the Exception doth not lie, becauſe the Oꝛiginal is 
not certifyd, foꝛ how can we judge of it, only by the Recital in 


the Recozd. Suppoſe there be Erroz upon an ODuginal in Debt, 


Sheriffs made 
by Counties 
Palatine, 


ginal not here. 


and tis returned, quod attachiatus fuit, pet there can be no ad. 
vantage taken of it, unleſs the D2iginal be here, and therekoꝛe J 
have known Judgment affirm'y in luch Caſe, becauſe the Ozi⸗ 


Levinz. Upon Stat. 25 Car. 2. Two Actions have been tam 
pro Domino Rege. CN 

Wright. le agree, where the King hath no certain Penal- 
ty there may be a Capiatur. Holt. J doubt that. | 

Holt. Befoze the Stat. 27 H. 8. which reſumes the 17#vi- 
leges of the Counties-Palatine ; the Sheriff was made by the 
County-Palatine. An antient County-Palatine had no Bem- 
bers in the Engliſh Parliament ; but Lancaſhire had ſuch Pꝛivi⸗ 
lege befoze it was made a County⸗Palatine, which being veſted 
in them, continued. The Earl of Cheſter could not ſend Ba⸗ 


rons to Engliſh Parliament. The Baron of Kinderton, &c. wag 
nothing out of the County-Palatine. waa 


All Writs out of the Chancery are to go to the Chancello? of 
the County-Palatine: As to the fifth Exception, ſpecificat is 


well enough; but as to the Second, what Authozity hath the 


 Chancelloz, unleſs given him under the Gzeat Seal. There was 


a Caſe againſt Sir John Lenthal, the Marſhal, upon a Judg⸗ 
ment againſt him in Debt fo2 an Eſcape; he was taken in Exe- 
cution in Oxfordſhire, and uſed ſome Means to get off from the 


Sheriff; Debt was bzought againſt the Sheriff of Oxon. foz his 


Eſcape; and it appeared the tit was Teſte out of Term, and 
therefoze the Action did not lie, fo2 the CUrit was void, tho' it 
would juftify the Dfficer in Taking him. This Caſe J heard ci- 


ted by Twiſden. 


Nota. Hberetofoze Cheſhire moved another Erception, viz. 
that the Plaintiff hath ſet fozth the CUrit, wherein is a Clauſe, 


Nolumus quod tu vel al Vic. ſo that the Quthoaity being limited, it 


ought to appear, that he was no Sheriff; lo if there were a Clauſe, 
that he ſhould not chuſe a Lawyer (as was once, whence called 
indoctum Parliamentum) the Party muſt aver, that * no 
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Lawycr: Chere is a Difference indeed, where it is in the Pur oy 
vicm, and where by Pꝛoviſo. Eg 

Holt. J think, if a Sheriff be choſen to Parliament, hc 


ought ta ſerve, thoſe Mods are but dircctom. Wy Lom Cake, 


while Sheriff of Bucks, was choſen fo2 Norfolk, and it wag held 
a good Election. Adjournatur: 


Barker verſus Slater. 


Northy. IN Sheldon's Caſe in Vaughan, tis reſolved, that an Executory 
2p executozy Devife, to commence after the Death of Devise. 
one without Tſe, map be good. £ 
Holt Ch. J. That cannot be, it never went further than Pell 
and Browne's Caſe, where the Contingency is to happen within 
the Compaſs of a Life, cile it might be a perpetual Cloud over 
a Man s Eſtate; 


Raworth and Villers. 


Pon a Reference to 2. Aſton to examine the Regularity 4 c. S. 
of a Ca. Sa. he repotts, that it was Teſte 23 Febr. which Tae of of 
is out of Term, and therefoze void (ut ſupra in Sir John Len- and not 2. 
thal's Caſe) but if the Writ were really taken out in Term, mcndable, 
the Court will give Leave to amend the Teſte. Afterwards he 1e Cg in 
tepoꝛted, that it was ſeal'd within Term; but Holt doubted, 
Whether the Statute of Amendments extend to a Writ of Exe- 
cution. | 


Gips verſus Wollicor. Poſt. 467. 


i lr. fo2 Fiſhing in his ſeveral Fiſhery, and free Fiſhery. Lib r + ae 
The Jury find ſpecially, as to the free Fiſhery, that the „n Sol. 
Locus in quo is Part of the Mane; of D. whereof the Plaintiff 
is Low, and conclude ſpecially, if the Low of the Banoz may 
| have Liberam Piſcariam in his own Soil, and may bing Trel- 
paſs fo2 Fiching in his free Fiſhery, then pro Quer; and the 
3 was, whether one can have a free Fiſhery in his own 
oil? ä 1 
Hooper pro Defendente ſaid, Free Fiſhing is p2operly a Liber- 
ty of Filhing in another Ban's Soil. Every Ban hath a Right 
to put his own Cattle into his own G2ound, non ſequitur, that Ante 
he hath Common there; a Man may as well peſcribe to ffop 
his own Lights. Tis true, there is one Soxt of TUrit fo2 Filh- 
ing in libera Piſcaria, another in — Piſcaria, another in Vi- 
e variis. 
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variis. A Man map have granted his Uater, and the Grantee 
may have granted liberam Piſcariam, but that doth not appcar. 

Northy pro Quer'. Te are upon a [peciai Concluſion, if it 
be poſſible foz a Man to have liberam Viſcariam tn his own Soil, 
tis with me; ſure Tenant fo2 Years of a Mano may grant libe- 
ram Piſcariam to the Lo2d. 

Holt Ch. J. The Dwner of the Soil may perhaps only have 
Liberty of Fiſhing : Treſpaſs lieth not fo2 hindzing a Commo: 
ner of his Common; bzinging Treſpaſs fo2 Fiſhing in libera Piſ. 

caria ſeems to imply a Right in the Soil. 
 Rookby J. Ik one hath Right in the Soil, and others have 
Liberty of Fiſhing, may not he bing Treſpals againſt a 
Stranger? Separal. Piſcaria is where no one eile hath liberta- 
tem Piſcandi. 


Mackſey and Mazey. 


Words. NIOrthy moved fo? a Pꝛohibition to ſtay a Suit in the Eccle⸗ 
ſiaſtical Court, fo2 theſe Wows, (He is a Whore-maſter, 
and hath had and now hath a Baſtard) fo; that he is now puniſh. 
able by the Statute 18 Eliz. which the Court denyd, unleſs it 
were chargeable to the Pariſh; and a Pꝛohibition was deny'd. 


1 Salk 395, 1 : 5 
os A % Britton verſus Cole. Vide poſt. 469 . 
112, &c. | „ 
Carrie or: AT Recpals fo? taking fozty two Sheep and two Lambs; the 
Stranger le- 3 Defendant juſtifies by Uirtue of a Writ of Levari facias, 
e 0 upon an Outlawꝛy directed to the Sheriff, who thereupon made 
Lands ofa his CUarrant to Anthony Powel and Joſeph Powel, and becauſe 
Perſon our- the la d foxty-two Sheep aud two Lambs were then upon the 
bed, ke" Lands, &c. Icvant and couchant, the Defendant requiſivit An- 
Leveri F- thony Powel and Joſeph Powel to take them, ad fiend. de reddit. 
fe reanens exit. & profic. ſuper quo pred. Johannes Powel and Joſeph. Powel 
0. took them, &c. the Plaintiff demurs. 
Goods, &c. The Point in Law is, whether the Cattle of a Stranger may 
"1, be token and ſold by the Sheriff upon a Levari Facias: But 
Shower and Northy pro Quer', moved ſeveral Exceptions to the 
PDlea: 1. That the Ocfendant here pleads oily the TUrit of 
Levari, and the Execution thereof, which is indeed ſufficient to 
Juſtify the Officer, but a Stranger, who commands the Bailiffs 
to do Execution, ought to ſet fozth the Outlawzy, &c. 
2 It doth not appcar, that the crit was delivered to the 
Sheriff, no2 the Marrant to the Office. 1 Saund. 18. tis pleaded 
deliberat. Co. Entr. 42. 160. 665. 


—— 
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3. Dere is a Requeſt to Anthony and Joſeph (to whom the 
CUarrant is directed) ſuper quo John and Joſeph took them, 
whereas John was not named befoze, ſo that here is no Trel⸗ 
paſs confeſſed, as there ought to be, befoze it can be juſtified. 

To the firſt, Holt Ch. J. ſaid, there leems to be a Difference 
between one that comes under the Otficer, and one that ſets the 
Officer on Cozk; as if there be no Judgment, the Officer is 
ſafe. but not the Plaintiff who (ets him on Wozk ; if Judgment 
be ſct aſide (oz irregularity, the Officer is lake, but not the 

Plaintiff who intermeddles; fo2 which he cited the Caſe of Tur- 


ner and Felgate, Anno 1655. (2 Sid. 125. S. C.) Tf there be 


Judgment againſt one that is no Tertenant, the Demandant that 
rccovered is a Diffciſoz, but not the Sheriff; ſo perhaps here 
you ſhould not only ſhew, that there was a Pꝛoceſs, but alſo 
that there was an Dutlawzp. Ik there be Judgment againſt a 
caſual Ejeto2, and Execution thereupon, tis a good Warrant to 
the Shcriff; yet if the Plaintiff enters, Treſpaſs licth againſt 
him, if he hath really no Title. | | 
To the Second, it is plain enough, that the TUrit was deli⸗ 
vered to the Sheriff, tho' that hath been held not neceſſary to be 
alledged. 1 Saund. 298. and J think the Delivery of the at- 
rant to the Bailiffs is not neceſſary. If Cole himſelf takes out 
the CUarrant, and tells the Bailiffs he hath ſuch a Tarrant, 
but it is at home, and Requeſts them to execute it, if they do it 
the Warrant is good; a (wozn and known Bailiſt needs not ſhew 
his CUarrant. (Northy objeted, then ſix Bailifis might execute 
a Fieri Facias in fix ſeveral Places at once; and Shower ſatd, 
what if a Bailiff arreſt a Ban de ſon torr, and there happens to 
be a TUarrant ſeal'd 100 Miles off:) Holt. If a ſecond CUrit 


comes to the Sheriff, tho the Balliff hath no Notice of it, yet if 


he diſcharge the Puloner upon the firſt TUrit, tis an Eſcape in 


the Sheriff, therefoze let them take Care how they make ſo many 
_ Deputies, there ought to be Jnquiry made at the Sheriff's Office 


befoze any Paiſoner be diſcharged. | 

To the Third, As to John it is Surpluſage, ſo then here is 
a Command to A. and B. to take Cattle, ſuper quo B. and C. 
took them. If a TUrit be direfed to two jointly, J doubt whe- 

ther one map crecute; it is true, if a Marrant be directed to 
four jointly and ſeverally, two may execute it, Inſt. 181. b. but 
this Caſe differs, fo2 here perhaps the Sheriff would not truſt 
one Balliff. 


Wright Serjeant. It a TUrit be direfed Coronatoribus, yet 
one of them map execute it. 


_435. 


Holt. + Jn Norfolk there were two Cozoners, the one Sub; Execution by * 


ſtantial the other Pooz, who arreſts a Han without the other's 


ſave the 


(by Conſent of Parties) ſigned a Bill of Exceptions to 
| Kkk 2 Charge 


one Coroner. 


„HF b 
Pꝛivity, and he eſcaped, Debt was brought againſt both, and J . : 


— — — _ 
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Charge of a Special Uerdict, and J hear it hath been argued in 
C. B. tis very difficult and and very hard, fo2 J fear, if Execu⸗ 
tion by one be Execution by both, the Elcape will be ſo too, 
tis miſchievous. : 

At another Day he ſaid, the Requiring of the Bailiff is a Con: 
fefſion of the Treſpaſs, but the Juſtification is ill, fo2 the TUrit 
juſtifies only the Officer, and thoſe that come in aid of him; but 
(to Shower and Northy) This is a hard Cale, when you ſee the 
Merits are againſt you, to take Advantage of a Slip. Jl hear 
you to the Potnt in Law. | | 3 

Sir Barth. Shower pro Quer'. The Cattle of a Stranger in 
the King's own Lands jure Coronz cannot be ſeiſcd, much leſs 
where he is not intitled to the Lands, but only to Pernancy of the 
Profits. Bro. Utlagary 36. 9 H. 6. 20. 21H. 7. 7. the King 
cannot be in a better Condition than the Subject would have 
been, tho he hath better Beans to recover his Rights, Bro. 
Iſſues 1. 3 Cro. 431. Stafford verſus Bateman, 2 Roll. 159. S. C. 


15 Hl. 7. 2. Bro. Prærog. 29. S. C. in Point. 


The om Tflues muſt mean the kame Thing with Rents and 
Pqofits. ' Tho' the Cattle do eat up the Pꝛofits, it doth not fol- 


ow that the Party ſhould loſe them, but only that the King 


ſhould have a Remedy fo2 the Treſpals. It J agiſt my Cattle 

upon another's Land, J hire the Land fo2 that Time, and he ig 
intitled to the Rent; and when the King is intitled by Outlaw⸗ 
ry, he comes in the Party's Place and ought to have the Rent: 


It hath been a Queſtion, whether the King can diſtrain fo2 an 


Amerctament. 2 Cro. 255. Gomerſal's Caſe, Yelv. 194. S. C. 
but he cannot ſell. Commiſſioners of Sewers may ſell a Df- 
ſtreſs. Allen 92. Combs verſus Cheney. but not the Cattle of a 
Stranger. Sty. 13. Whitley and Fawcet. Dy. 199. Mo. 109, 


And. 95. ſeveral Jntereſts of the King are enumerated, that of 


Poofits of Lands of one outlawd, as of Lands of a Fugitive, 
&c. but in none of thoſe Caſes can the Beaſts of a Stranger be 


fold. Ik the Cattle come rightfully, the King is intitled to the 


Kent, if w2ongfully, Treſpaſs lieth : Some of the Barons and 
Pꝛadtiſers of the Exchequer ſay, the Courſe of that Court is 
with me, but the P2attice of Sheriffs doth not make the Courſe 
Solicito2-General pro Defendente. This hath been frequent- 
ly pzaTiſed and not complain d off; if the Cattle of a Stranger 
may not be ſold, the King will make little of Lands ertended, 
fo2 the Sheriff cannot manure them Himſelf, The Jſſues are 
omnia mobilia of the Perſon per Stat. Weſtm. 2. cap. 39. but 
here the CUrit is not to levy Jſlues of the Perſon outlawed, but 
of the Land. In the Caſe of a Cuſtom to take the Beaſts of 
any Perſon fo2 a Heriot, that cannot be good at firſt by Reſerva- 
tion, and therefoze not good by Cuſtom, fo2 the Agreement of 
— Low 


n 
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Lo2d and Tenant cannot bind a Stranger. Inter Serjeant Stroud Courſe of 
and Merry, Merry was outlawed, and his Lands extended, the Fa bd 
Sheriff took the Beaſts of a Stranger and would have cold 

them fo2 the full Aalue. J moved the Court of Exchequer, and 

it was granted, that upon Payment of the extended QUalue the 

Cattle ſhould be diſcharged, and it was ſaid, ſo is the Courſe, 

Holt Ch. J. 1. Pe only juſtifies the Taking and Carrying a- 
way by Uirtue of a Levari Facias, no ſelling mentioned (Shower, 
tis to levy, which can't be without Sale) now whether prima 
facie they ſhould not be taken to be the Cattle of the Tenant, 
which are Jſſues, and ſo the Sheriff may be juſtify'd, and the 
Party put to make his Title. The Courſe of the Exchequer is 
to levy de exitibus terræ, any Cattle found there are prima facie 
Iſſues; this is not like a Levari facias fo; a Subjert at the Com- 
mon Law, but tis Levar. fac. de exitibus terrz. 

2. Whether they may be ſold. It the King be intitled by a 
falſe Office, the Officer is ſuſtifyd. If the Perſon outlawed 
makes a Leaſe befoze his Dutlawzy, the Cattle of the Leſſee fo2 
Years are not ſeiſable, but then he ought firſt to plead his Leaſe, 
02 that it be found by Jnquiſitfon, eiſe his Cattle are ſeiſable, 
and the Officer is juſtified; but Quzre whether he may falſify in 
a Collateral Aﬀton ince Stat. E. 6. 
Admitting they are not ſellable, may not the Party plead it, 

Turton J. The Sheriff is charged with the extended Ualue, 
and he cannot diſcharge himſelf otherwiſe than by (wearing, that 
there was nothing upon the Land whereby, 8c. and then 'tis 
charged to the next Sheriff. 3 | 

Holt Ch. J. CUhere Tenant fo? Life fozfeits Jſſues and dieth, 
they ſhall be levied upon him in Reverſion. Dr. and Stud. 
that is a hard Cale too. : 

Sir Barth. Shower. How ſhall a Stranger come and plead, 
02 get his Money out of the Exchequer, when his Beaſts are 
ſold, o2 if reſtozed, how ſhall the Sheriff come off. : 

Holt Hzſitavit. People muſt have a Care whom they deal 
with, it is of great Conſequence. Oo” 


Adjournatur. 


Per Holt. TUhen Bail is given in an inkerio: Court, and Proceedings 
Judgment there, and a Writ of Erroz bzought, hs tuſpes 33 
all againſt the Bail; but when Judgment is affirmed here, t 

all is let looſe again againſt the Bail. Vide ante. 


in inferior 

en Courts ſuſ. 

pended by 
Error. 


Eſtcourt verſus Warry. 


A Man poſſeſſed of a Term deviſed it to an Jnfant in Devic: co Ia. 
{A Ventre ſa mere, p2ovjded it be a Son; and if the Child be in Len- 


a Son, and die in its Minonty, then to the Oefendant ; the Ep if a Son, &c. 
ecuto : 


- 
* 
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Deed by an 
Ideot is void. 


ccutoz aſſented, but the Child being a Oaughter, it was ad: 
judged upon a Special Qerdif, that the Ockendant cannot take, 
becauſe here is a Condition pꝛecedent, Which never happen d, and 
the Executozs aſſent is not material, where there is no Deviſe. 


Thompſon and Leach. Poſt. 


Opphold Lands were ſettled upon an Jdcot fo? Life, Re- 
$ mainder to his firſt Son in Carl, Remainder to the right 
Heirs of the Jdeot. The Jdeot, bekoze the Birth of his Son, 
makes a Surrender to the Uſe of the Dekendant and his Heirs. 
Afterwards a Son was bozn, under whom the Plaintiff claims. 
Carthue pro Quer'. This Surrender is void, as to the Son 
and Heir of the Jdcot, who is pzivy in Blood as well as in E⸗ 
ſtate; the Authoꝛities in the Caſe of Jnfancy will hold in this Caſe 
of Tdcocy, only with this Difference, that an Jnfant map avoid his 
own Ads in ſome Caſ:cs, but fo cannot an Ideot. There is a Di⸗ 
verſity between a Feoffment mede by an Inkant and meer Matters 
in Pais, which wok no Diſcontinuance, to2 which he cited Perk. 
Grants 13. 1 Cro. 303. in Blundel.and Baugh's Caſe, 8 Co. 43. 
in Whittingham's Caſe, 4 Co. 125. a. in Beverley's Caſe. This 
Deed of Surrender executed by the Jdeot is void ab inicio, as to 
the Leſſo2 of the Plaintiff. 34 Af. 10. 5 Co. Ruſſel's Caſe, if 
the Releaſe of an Jdeot 62 Jnfant be void, ſo ſhall his Surrender. 
Perk. 13. an Infant grants a Rent-charge, if the Gzantee diſtrains, 
the Gzanto2 may bzing Treſpaſs. 2 Inſt. 673. Bargain and Sale 
by an Inkant is void. 1 Cro. 502. Lloyd and Gregory is in Point, 
Poph. 38, 39. Bullock and Dibler. In the pꝛincipal Caſe of 


Darcy and Jackſon. Palm. 254. it was held, that 122ivies in 
_ Eſtate might take Advantage of Jnfancy, &c. and there Dode- 
ridge denyd the Opinion of my Loꝛd Coke, 8 Co. 43. 


Sir Barth. Shower pro Defendente. Tho' the Reverſion be to 


the right Heirs of the Tdeot, pet here, if the Leſſo2 of the 


Plaintiff take any Thing, it muſt be an Eſtate-tail, which he 
cannot have, becauſe the Defendant's Eſtate intervenes. This 
might have been avoided by the King, by Office, but not by any 
other Perſon. 
Hole Ch. J. The Eſtate which you talk of avoiding is deter⸗ 


min d by his Death. Ik an Jdeot, Tenant ko; Life, with Re: 


mainder in Tail to his firſt Son, with Remainder over, makes 


a Feoffment befoze the Son bozn, and the next Remainder- 


man enters, the contingent Remainder is deſtroy'n, x Cro. 
102. Bigot and Smith, there being not ſo much as a Right 
of Entry; befoze the Contingent happend, the contingent 
Remainder was deſtroyd; but if the Feoffment were by Let- 
ter of Attomep, tho' himſelf be cſtopped, pet the Eſtate re⸗ 
mains in him to ſuppo2t the contingent Remainder. * this 

2 | ecems 
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ſcems to be the ſame Caſe ; fo2 the Surrender of an Jnfant hath. 
been adjudg'd void: and if this be fo, any one but himſelf may 
take Advantage of it. 

The Keaſon of the Marim, that a Yan ſhall not ſtultify him: 
ſelf is, bccauſe Care ſhall be taken of him: But Rookby J. ad- 
ded another Keaſon, viz. Jt is a Contrad'iction foz a Man to 
ſay, that he was an Jdeot, becauſe it implies, that he had Rea- 
ſon enough to know that he had no Reaſon ot all, which is 


abſurd. iron Adjournatur. 
Vide Reſiduum. Polt. 


Rex verſus Peckham. 


Pon a Conviction fo2 Ocer-ſtcaling ; Northy took Ercep- Exception to 
tion, that whereas by the Statute the Offender ought to 1 
be pꝛoſecuted within twelve onths, which muſt be under ſtood in. 
Lunar Months: Here the Offence was 14 Auguſti 7. the Con⸗ 
viction 13 Auguſti 8. indeed it is ſaid ipſo P. debito modo pro- 
ſecut. infra 12 Menſ. poſt. offenſ. 

Che Court ſeem d to allow the Exception. Holt ſaid, Here 
is a ſpeci al Juris diction newly ſet up, and not known in Law be⸗ 
foze, and therefoze the AX muſt be ſtrickly purſued, and it muſt ap⸗ 
pear to be ſo, they need not ſet kozth every Step of their Pꝛo⸗ 
cecdings, but ſo much, that it may appear to be debito modo in 
reſpect of Time, &c. fo2 perhaps they might conſtrue twelve 
Months to be all one with a Pear. dn fey 


Bacon and Dubarry. 1 Salk. 70. 


Ebt upon a Bond of 6co1. conditioned, that whereas ſe- Awards. 

veral Differences were had and move between the Plain- y un 44, 
tiff Bacon, and the Defendant as Attomep to Durutter; if the ney for his 
Defendant on the Part of Durutter ſhould ſtand to the Award of danny pgs 1 
A. B. and C. then the Bond to be void. The Defendant pleads — 
Nul agard fait. The Plaintiff ſets fozth an Award, that the 
Defendant, fo2 and on the Behalf of Durutter, ſhould pay to the 
Plaintiff 345 l. 6 s. 10d. and that Plaintiff and Defendant, ex 
parte Durutter, ſhould ſeal and deliver mutual Releaſes ad um 
alterius eorum, of all Matters relating to the ſaid Accounts, and 
Alligns a Beach, that the Money was not paid, whereupon the 
Defendant demurr'd ; and in this Cale it was reſolved, 

1. That the Submiſſion is clcarly good, foz a Man map bind 
himſelf as Attomep to another, to ſtand to an Award of all Dif- 
ferences between his J2uincipal and another; and if the Patact- 
pal doth not perfozm it, the Attoznep fozfeits his Bond. (So 
fo? an Jnfant.) | 


Ante 
2. That 


440 Termino Sancte Trinitatis. 
Award void, 2. That this Award is void, ko; here is nothing to be done by 


l Bacon, fo2 and on Behalf of Durutter; the Releaſe given by Ba- 
done by one con to Dubarry will not diſcharge Durutter, it ſhould have been 
Party. awarded to Durutter; it might have been ſaid to be delivered to 
Dubarry ; the Court at fir inclined to underffand it, that the 
Releaſe ſhould be made to Dubarry fo2 the Benefit of Durut- 

ter, but thoſe (lows ad uſum alterius eorum tie it up. 
Award made Sit Barth. Shower pro Quer' inſiſted, that the Award being 
Dc & ſuper made de & ſuper præmiſſis, the Payment of the Money is a 
ill. except it good Diſcharge to Durutter, and conſequently the Award is mu: 
appear to be tal without Reſpect to the Releaſes; and fo? this he cited 
= 2 Roll. 1. Maw verſus Samuel, Roll. 253. S. C. Roll. 254. Ray- 
mond and Popley. Sed non allocatur, fo per Holt, pete it is 
ſaid, they took upon them and made an Arbitration de præmiſſ. 
but in the Award it ſelf, it is not ſaid de & ſuper præmiſſ. as in 
the Caſe of Maw and Samuel; but if it had been ſo, they do not 
reſt there, the Arbitratoꝛs do not rely upon the Payment of the 
Money as a Satisfattion; but there is ſomething eiſe to be 
done, viz. Releaſes 1 Roll. 254. Capel and Allen, Sty. 44. S. C. 
where it was awarded, that one Party ſhould pay a Sum of Bo- 
ney, and the other ſhould pay fo2 the TUritings, adjudged an ill 
Award; and Roll ſaid, the Wozds ſuper przmiſf- would not help 
it: And do is Roll. 254. Hall and Maſſey. It it had been ſaid, 
that the 345 l. ſhould be in Satisfaction of all Accounts, oz fo: 
the Money due, it had been well. Roll. 255. Burbidge and Ray- 
mond, pro eo made it good. 


Judicium pro Defendente. 


i Salk. 69. Freeman and Barnard. 


Aſſumpſit, 4 upon an Agreement fo2 the Delivery of fifteen 
Award plead- Bags of new Hops, at 34s. per C. at a Day certain. 
<din Bir, laid by Cay of mutual Pzomiſes : The Defendant pleads in 
Releaſes Bat an Awatd, whereby the Plaintiff and Defendant were to 
ſhoul? br eg give each other mutual Releaſes, and that the Defendant was 
that ſemper Always ready to bave erecuted a Beleaſe to the Plaintiff, &c. 
paratus fuit. the Plaintiff demurs. 3 
Exception was taken to the Plea, fo2 that the Defendant 

doth not ſay he hath perfozmed his Part, but that he was always 

ceady. | | 

= pro Defendente aulwered, that there is a Difference be⸗ 
tween an Award and an Accozd; the foxner may be pleaded with⸗ 
out adual Perfozmance, but not the later. Dy. 75. b. where a 
Time is limited by the Award, perhaps it is neceſſary to plead 
Perfoꝛmance; but where no Time limited, then, if to be done 
upon Requeſt, the Requeſt muſt pꝛecede, ſo it is ſufficient to ſay, 
always ready. 45 E. 3. 16. 7 H. 4. 30, 31. = 
Ss olt 
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Holt Ch. J. Either it muſt be done in conventent Time, 02 ets — 
or Tender 


during Life, unleſs haſtned by Requeſt; if the latter, tis (uffi- 


cient to ſap ſemper paratus; but if the foxmer, then you ought to muſt be 
plead a Tender. Antiently, if Boney was awarded, it was held ede. 


a good Plea without Perfozmance, becauſe the Party had a Re- 
medy fo2 the Money; but if to do a collateral Act, then twas 
held no Plea without Perfozmance, becauſe no Remedy; but 
now it is held, that a mutual Submiſſion implies a mutual Pꝛo⸗ 

mile (an Action upon mutual P2omiſes was not antiently found 
out). J bave known Aﬀions upon ſuch Arbitraments, and Rule 
of Court good Evidence ; if the Submiſſion be by Deed, the 
Award it ſelf is ſufficient fo2 a collateral Matter. There is a 
Difference between awarding a Sum of Money, oz a Hoſe in 
Satisfation, and the Awarding the Releaſe of an action; the 
one raiſeth a new Duty, with a Remedy fo2 it, the other only 


Oꝛders a Yethod to diſcharge the Action, which the very Award 


would do, if ſo intended; but here muſt be ſomething moze, viz. 
a Releaſe befoze Action diſcharged. 

He inclined pro Quer, but ſaid it is a frivolous Action, fo? the 
Plaintiff Gould have given oz tendered a Releaſe, and muſt an- 
(wer Damages in another Action fo2 not doing it, tho' he recover 
Wu 8 -- Judgment was given pro Quer. 


Pennoyer and Brace. 


M Ountague moved fo2 a Superſedeas to ſtop an irregular Exe- 


The Caſe was, there were four Plaintiffs in Exxroꝛ; one of them 


out Execution, (which ſets fozth, that one of them was dead) ad 
ſatisfaciend. the Damages recovered againſt them thzee, and the 
fourth Perſon deceaſed : And in this Cale thꝛee Points were re- 


lolved. 
by the Death of one of the Plaintiffs in Erroz, the 


1. That 
Writ was abated, and ſo is Yelv. 208. Spencer and Woodward 
verſus The Counteſs of Rutland. But the Chief Juſtice laid, 
what is ſaid in that Caſe of bzinging a Scire Facias againſt the 
Executoz of him that's dead, is not Law. Nota, There is a 


died pending the CUrit of Erro2; the Defendant in Erro2 takes 


Roll. 259. 


Error by 
cution after a Writ of Erro2 returned in Cam. Scacc. Ir 


Diverlitp between the Death of a Plaintiff in Erroz and the 


Death of a Defendant in Erroz, ko; where the Defendant dies 
it doth not alter the Judgment, which is only affirmetur vel re- 
verſetur (tho' now Coſts are ſuperadded by the Statute) but 
_— Plaintiff dies, Judgment cannot be given accowing to 


ton is, where any new Party is to have Advantage of, o: to be 
8 | 4 © charged 


2. There needs no Scire Facias in this Caſe, fo2 the Diltin- Scire Fac; 


+4 
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charged with Execution, there muſt be a Scire Facias, elſe not, 
as appears by Mo. 367. Iſham's Caſe (which the Chief Juſtice 
lald was ill repozted) Noy 150. 2 Inſt. 471. 21 Hf. 7. 16. b. 
Carter 193. (tho the Chief Juſtice ſaid, he df not know that 
Carter, no2 would allow that Repozt foz any Authozitp). 

Superſedcas. 3. This Execution is irregular, foz when once the Hands of 

the Court are tyd up by a Writ of Ertoz, it ought to appear 

how they are looſed again; and to that End there ould be a 

Suggeſtion on the Roll, that one of the Plaintiffs is dead, with 

a Qua non dedicit, 02 Quia apparet Cur. ſuper Examinationem, 

&c. and the Chief Juſtice ſaid, he muſt return to the Judges 

in Cam. Scacc. that one of the Plaintiffs in Erro2 is dead, 

and therefoze he doth not certify the Recod; and this Caſe dif: 

fers from the Caſe of Hartop and Holt, ante . fo? there the 

Writ of Erroz div not life. Here a Superſedeas was granted to 
the Execution, quia improvide, &c. 


x Salk. 663. Prince and Moulton. 

1 Mod. 154. | = 
logement. "JF ÞE Plaintiff vetlates, that 2 Julii, ſexto Regni Regis; 
reid, be. | % as pore of © Cloſe called the Medes, s dt 


Damages gi. anothcr Cloſe called the Pingle, and that the Defendant 3 Au- 
ven than guſti, anno ſexto præd. a certain Tater-mill did erect, and the 
ovgtt. Foundations thereof ulterius ſolito did extend, by Reaſon where- ⸗ 
ok the Plaintiff loft the Uſe and P2ofit of his ſaid Cloſes, from 
the ſafd 2d of July, ſexto. The Dekendant pleaded Not guilty, 
and a Gerdict was given at the Aſizes at Cheſter foz the Plain- 
tiff, and entire Damages afſeſſed : And now it was moved in gr- 
reſt of Judgnient, that the Jury were inveigled to give Damanes 
from the 2d of July, which was befoze the Mill bunt; the Jury 
indeed might have help'd it in their Uerdi#, but now it fs too late. 
Hob. 189. Harbin and Green. Mo. 889. S. C. 
_  Northy contra. One map loſe the whole Pear's Pꝛoſits by an 
overflowing in Harveſt-time. Paſch. 4 Regni Regis, Horner ver- 
ſas Bridges, Treſpaſs tali die, with a Continuando from a Day 
which was befoze, yet held good; ſo in an Action ko; Mods (po- 
ken at ſeveral Times ; if the Moꝛds ſpoken at one of the Times 
were not aftonable, but only in Aggravation ; if entire Da- 
mages given, they ſhall be intended only fo? what is affonable ; 
2 Roll. 577. (5) Goſſe and Pangnel, abbut afligning over his 
rade. 
Ward ad idem, cited Allen 22. Syms and Gregory. Hob. 282. 
Hunt and Lawring. 
 ... Cheſhiread idem, That if the Plaintiff could loſe the Uſe and 
Mꝛofits of his Lands from the 2d of July, then Damages are 
well given; if not then the Jury could not conſider it, * 
8 | it 
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Sir Barth. Shower pro Defendente. As to the Caſe, Roll. 
577. the Fozbearing to crcrciſe his Trade was held a good 
Conſideration; Continuandos indeed are rejecked when impoſſſ» Continuꝛndo 
ble 02 inconſiſtent, becauſe the Oefendant is not bound to an- 
ſwer the Continuando; the Caſe of Syms and Gregory is an- 
ſwered by that of Hambleton and Veer. 2 Saund. 169. if a Ban 
buings an Action in Michaelmas-Term fo2 WUows ſpoken in No- 
vember, it might be ſaid there to be impoſſible, and help'd by In⸗ 
tendment, but always held ill. 5 . 

Holt Ch. J. Uhere the Day is not material, as in Trel⸗ 
paſs, &c. if you lap a Day in the Declaration, which ts really 
after the Aﬀion bzought and befoze the Trial, the Judge of Niſi 
prius will ſuffer you to give in Evidence any Day befoze the 
Action bꝛought, but the Defendant may take Advantage of it in 
Arreſt of Judgment ; but if you lay a Oay, which is impoſſible, 
as the zoth of February, oz a Day which is not come at the 
Time of the Trial; there you may likewiſe give in Evidence 
any Dap befoze the Action bꝛought, and there the Oefendant ſhall 
never take Advantage of it in Arreſt of Judgment, becauſe the 
Court will intend, that the Plaintiff muſt have given in Evi⸗ 
dence a Time befoze the Trial, elſe he could not have had a 
 Qerdict, and the Fault in the Declaration is cured by the Uer- 
dick. 

In the pzincipal Cale, it is true, the Plaintiff might loſe the 
Profits of the whole Pear by an overflowing in Harveſt-time ; 
but here is the Moꝛd vſum, which is impoſſible, and pet the Jury 
might compute. accoding to the Declaration. J cannot diſtin- 
guith it from the Cale of Harbin and Green. Hob. 189. 


* S. C. Vide 
Judicium Arreſtetur. „ 


Giles and Hart. 


Ndebitatus Aſſumpſit, and a ſpecial Requeſt, with the Time Lodebitstus 

and Place laid in the Declaration. The Defendant pleads a _— 
Tender of the Money at a certain Day, and that the Plaintiff prig, wich 

refuſed it; and from that Time to this he hath been ready, and Trader 20d 


now bꝛings it into Court. yo 
The Plaintiff demurred, and Northy ſaid, the ſpecial Requeſt Lots. 227. 


ought to have been traverſed, but that was not regarded by the Ante 
Court; but whether the Defendant was bound to Anſwer the 
Time between the Pꝛomiſe and the Tender, was the Queſtion. 

Sir Barth. Shower pro Defendente, Payment befoze the Action 
brought is a good Bar, and may be either pleaded 02 given in 
Evidence ; now Tender and Refuſal, with an uncore priſt, is 

all one with Payment; and it ſhall not be intended, that he was 
in Laches befoze in the one Caſe moze than the other, they 
might have reply'd that As * the Tender they * | 
| | 2 olt 


444 


Termino Sanctæ Trinitatis. 


Acceptance 
is in Satif. 


faction. 


Adminiſtra- 


tor pleads 
five Judg- 
ments, 'tis 
imply'd, he 
has Aſſets 
above four. 


King's Pa- 


cent, with 


Letters of 
Mart. 


Admiralty's 
Iuriſdiction. 


Holt Ch. J. The Acceptance of the Yoney it ſelf goes in 
Satisfaction of all; but here J think you ſhould ſay, that at all 
Times after the Pꝛomiſe you were ready, & tali die tendzed, 
&c. foꝛ you might have been in Laches befoze. 

Rookby J. JT think the Plaintiff ought to ſet that koꝛth by 


his Replication; this Plea doth not go to bar the Plaintiff's 


Duty, but the Damages only. | Adjournatur. 
But (per Mather) this Caſe was adjudged in this Term fox 


the Plaintiff, upon the Reaſon given by Holt Ch. J. He ſaid, 
I a Pꝛomiſe were to pay Money on a particular Day, there a 


Tender with a touts temps priſt from that Time is good enough, 


but tis otherwiſe where the Boney is to be paid upon Requeff, 


fo2 there might be Laches befoze the Tender. 


Aſhton verſus Sherman & U. Poſt. 479. 


be Defendant being an Adminiſtrato2 pleaded ſeveral 

Judgments in Bar: The Plaintiff replies as to every 
one of them leverally, and concludes to the Country. The De- 
fendant demurred. | 
Carthue pro Quer', relyd on the Caſe 1 Saund. 337. Hancock 
verſus Prowd, and 2 Saund. 48. Trethewy verſus Ackland, where 
the Replication is juſt as it is here; and the Court ſeem'd now 
to incline, that the Replication was good; fo2 the Chief Juſtice 


ſaid, where an Adminiſtrato? pleads five ſeveral Judgments, tis 
implyd, that he hath Aﬀets above four, ſo if one of them fails, 


he is gone; and this is an anomalous Caſe out of the Ruleg of 
double Pleading. 


Rex verſus Brome. 


T DE African Company had a Patent from the King, 
which contains Letters of Mart to take Pꝛizes; they ſet 
out Brome, who took a French Ship near St. James's Iſland, and 
carried her into that Jfland, and there ſhe was condemned as 
Puze. Brome being ſued here in the Admiralty to make Satil⸗ 
faction to the King fo2 the Clalue, and after Sentence againſt 
him, and Appeal to the Delegates, he now pꝛaps a Prohibition, 
ſuggeſting, that the Ship was taken ſuper terram in partibus 
tranſmarinis ; but it was deny, fo2 per Holt, the Taking being 


at Sea, that gives the Admiralty a Jurisdiction, and the ſubſe- 


quent Converſion is to be coupled with it, are Sid. 320. Thomp- 
ſon verſus Smith, and 2 Saund. 255. Radley verſus Egglesfeild ig 


a much ſtronger Caſe. 2 Roll. 157. Barns's Cale, Palm. 96. S. C. 


1 At 


— — — 
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At the Sitting for Niſi prius in Middleſex, coram 
Holt Ch. F. 21 Junii, 1697. 


Sandwell verſus Sandwell. 


Aſe for ſcandalous Words. Holt Ch. J. ſaid, where a CUit- Witneſs not 
neſs ſivears to a Batter, he is not to read a Paper fo; 725d 2 cz 
Evidence, tho he map look upon it to refreſh his Memozp; but Words For 
if he ſwears to (lows, he may read it, if he ſwears he p2eſently 
committed it to Writing, and that thoſe are the very (ods. 


A Condition to pay Boney when a Han is able, is to pay it condition to 
preſently, fo2 the Law ſuppoſeth every Yan ought to pay what b. infa 
he is able to pay. Vide ante 440. A 


here a Copphold is in Fee, a Surrender map be fo2 1000 Copybold 
Pears, and tis very good if the Lom will avmit ; but if he re. readers. 
fuſe, there is no Remedy but in Equity; and Equity will not 
compel the Low to admit upon ſuch an unreaſonable Surrender 
fo2 the Executoꝛs ſhould pay no Fine fo2 Admittance. 


Jerriſon's Caſe. 


TErriſon lived with Sir Paul Jenkinſon as his Foot-Bop fo; Poor's Screle- 

- three Pears, without any certain Retainer 02 Mages, then . 
Sir Paul put him to a Barber to be taught to Shave, any he 
lived with the Barber in another JIariſh fo2 one Pear; and this 
Matter being ſpecially returned in an Oper of Seffions in the 
County of Derby. 

Holt Ch. J. The Service to Sir Paul Jenkinſon fo2 one 
Pear, as his Foot-Boy, ſeems to be a good Settlement, tho he 
had no Wages; and tho' not hired foz any certain Time, but at 
Will and Pleaſure. Upon Stat. 1 Jac. 2. Notice was intended 
to be to a Perſon diſturbable, they cannot diſturb a Servant: 
But the Queſtion is upon the Wopds in the late Statute (if hi⸗ 
red fo2 a Pear, ſuch Service, &c.) now ſuppoſe he ſerves fo2ty 
Days, is not that a Settlement, fo2 the Act refers to 13 Car. 2. 
but yet if it be ſo, then the Moꝛds of the late Statute are to no 
Purpoſe, ſo that J am mo2e in doubt ſince the explanatozp Ack, 
than bekoꝛe. 

But per Cur', his Living with the Barber makes no Settle⸗ 
ment, fo2 he was thete only fo2 his Education, and was not un- 

der any Obligation to ſerve the Barber. 22 


At 
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Evidence of 
Death of 
| Plaintiff be- 
fore Action 
broughr, tho' 
admitred by 
Plca to be 
alive after 
Iſſue join d. 


Lutw. 14, 15 


* 


At the Sitting for Niſi prius in Guildhall, London. 
coram Holt Ch. Fe 22 Junii, 1697. 


Lambert verſus Cameret. 


A* Ackion was brought in B. R. in the Name of G Qs 
gainſt Lambert, and Uerdict and Judgment fo2 the Plain⸗ 
tiff in that adion; nom Lambert bꝛings a CUrit of Erro; coram 
vobis, and afligns Erro2 in Fa, that C. died befoze the Trial 
of that Jſſue, viz. tali die, &c. The Defendant in Erroz per 
A. B. Attornat. ſuum ſaith, that he was alive, & & adtunc in plena 
vita exiſtit & hoc petit quod inquiratur per patriam. And now 
the Plaintiff in Erro2 gives in Evidence, that the Defendant 
being a Seaman died ſeveral Pears ago befoze the Action bzought. 

Holt Ch. J. *'Tis bungling Pleading, that the Defendant 
comes by his Attomey, it ſhould be (come ſemble) that the At- 
toꝛney pro (Magiſtro ſuo dicit). But here pou are eſtopped to 
give in Evidence the Piat s Death — the pzincipal 
— 1 bought, fo2 then by your Plea you admitted him to be 
alive. 

Sir Barth. Shower pro Quer. Ie are indeed eſtopped to 
plead. that he died befoze the Action bꝛought; but ſure we may 
give it in Evidence to the Jury, fo2 if he were dead befoze the 
Aﬀion, he muſt needs be dead befoze the Trial. 

Holt Ch. J. contra. Pou are eſtopped in Evidence ; and he 
cited a Caſe whert*Tenant in Tail had acknowledged a Judg- 


ment oz Recognizance, and died; upon a Scire Facias arainſt his 


Peir and Tertenant, the Sheriff return'd a Scire Feci, and there 
was Judgment by Default: And in Cjetment it was ruled, that 
the Iſue in Tail could not give in Evidence, that the Conuſo2 
was only Tenant in Tall, becauſe he might have pleaded it ” 
the Scire Facias. But here the Defendant in Erroz, ſaying. & 

adhuc in plena vita exiſtit & hoc, &c. ſeems to have let the 
Plaintiff looſe from the Eftoppel, whereas if he had ſaid abſq; 
hoc, that he died between the Action b2ought and the Trial, he 


had hamper'd him. 


Conſtable. 


So the Evidence was admitted and left to the Jury. 


In B. R. 


ER Holt Ch. J. A Conſtable is an Officer but fo2 his own 
particular Aill; and tho' he may execute Warrants in any 


other Part of the County (as any other — may) pet he is not 


2 com-. 


Kut. Md 


i... the tt. att. * 


Anno 9 Will. III. in B. R | 447 


compellable to da tt, tho the contrary is pzactiſed in London by 
Cuſtom. | 


Holt Ch. J. An Indebitatus Aſſumpſit hath, been tatried too Where lade- 
far. There was one betfoze me fo2 Yonep receipen to the Plain. ee * 
tiff 's Uſe ; and it appeared it was upon a Bond, and the Plain. r c. 
tiff would ſuggeſt the ContraX was uſurious, but J would not 

allow it. | 


CUbere, upon a Reckoning, a Yan receives moze Money Nor for » 
from me than he ought, an Indebitatus will lie; nay, it bath pze; Ovar Bu 
vail'd further, where Boney was paid fo2 Fees which were not Bond. Kc. 
juſtly due (tho' it is hard to maintain that) but where there ts a 
Bargain, tho a Cozrupt one, 02 where one ſells Goods: that 
were not bis Own, J will never allow an Indebitatus. — 


Where one deviſed a Leafe fo Pears to A. fo: Life, Remain. Pera of » 
der to the Heirs of the Bodp of A. It was lately adjudged in fo Life, and 
the Houſe of Lozds (in the Caſe ok one Potter) that after the be Heirs of 
Death of A. his eldeſt Son ſhould take it by Purchaſe. Quod ada. fry 
mirum. The Jnfozmation of Pz. Webb of the Inner- Temple. A.'s cle 

| on is a TUfs 
_ chaſor. 


Rex verſus Harris (one of the Lord Mountague's 
- Witneſſes.) : 'F 5 


Olt Ch. J. Sir Sam. Aſtry tells me, there never was a No judg- 
| CUrit to the Sheriff to take any Man up that was at large, nen of _ 
and to put him in the Pillozyz therefoze, J think, we cannot che Partys 
give any ſuch Judgment (in the Abſence of the Party) hich can- Abſoce. 
not be executed. Ik he be in Court we deliver him to the Bare ⸗ 
ſhall, and an Entty is on the Roll, that the Patſhal vo Execu- 
tion periculo incumbente. And if. we were to ſend him into So- Wat of ac. 
merſerſhire, there is to be a Writ of Aiance to the Sheriff, but de on, 
ik he came from Newgate hither, then if he be remanded, there Fcp te 
goes indeed a Writ to the Sheriff, but then conſtat de Perſona. another 
There was the Caſe of one Read, who was convicted of Perju- e. 
ry upon the Teſtimony ok thꝛee Witneſſes, and afterwards thoſe 
thꝛee Witneſſes were convicted of Perjury fo2 convitting of him, 
and pet Read could not be relieved but by the King's Pardon. 
Sir William Williams. Could this Man ſay any Thing ik he 
were here, oz ſhould he be asked what he had to ſay, Jn my 
own Caſe, J was ſent fo2 indeed when the Court was to give 
Judgment againſt me; they did not ask me what J had to 
ſay, but fined me 100001. there was no Committitur indeed 
(which was a ſpecial Favour, fo2 which Complaint was made to 
the King) and a pꝛivate Capias ex officio was made out againſt 
me, . there was no Committitur, and ſo there might be Judg: 
ment here. e wr 


Hole 


—Y 
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Holt Ch. J. J never knew a Judgment fo2 a coꝛpozal Pu- 
niſhment, unleſs the Party were p2eſent, except the Caſe of one 
: MP2s. Buckridge, which was irregular. Sy 
Aste. PVou may outlaw him by next Term, foz in criminal Batters 
there is but one Capias befoe the Exigent. 


Chicken and Dickſon. 
Probiblrion, L JOlt Ch. J. Fo? fuing out of the Dioceſe, if you admit the 
where after Jurisdi#ion, you ſhall not have P2ohibition after Sen- 


Sentence, 


nc tence. Oo if it appear upon all the Proceedings in the Eccle. 
ſiaftical Court, that the whole was of Eccleſiaſtical Conuſance, 
a Prohibition lieth not after Sentence; but if a Cuſtom was 
1 pleaded there, a Pꝛohibition may well lie after Sentence. Vide 
=. 5 5 
— br Nota. There ſeveral join in a Suggeſtion, there map be one 
ae De- joint Pꝛohibitlon, but they mult declare ſevetal. 

Extortion. Per Holt Ch. J. On Aﬀidavit of Extoztion, tho the Courſe 
be to take a Recognizance to anſwer Interrogatozies; yet in 
Caſes of great Dppreſſion, the Court may commit the Party, 

and he muſt anſwer in Vinculis. 


Browne's Caſe. 


Orders of 


Order tu o Jultices of the Peace in Northamptonſhire make an 


Ower upon him as Father of a Baſtard⸗Child, he ap- 


the Appeal ought to be to the next Seſſions ; but it being ſatd, 
that he had no Notice till after next Selon: Holt inclined, that 
the Appeal might lie to the next Seſſion after Notice, TUhers- 
ſoever it doth appear, that there might be an intervening Seſſion 
by Law, it lieth upon the Party to p2ove that he had not Notice 
till after the next Seſſion ; nay, it ſeemeth it ſhould appear ſo in 
the Oper of Seſſion. ' 3 
Note. The Juſtices cannot Dwer a Sum koz putting out the 
Both the Oꝛzders were quached. 


N Qibbons - Caſe. 


Probibitien F a Pyohibition be granted befoze Sentence in the Spiritual 
efrer Sen- | Coutt, and not delivered till after Sentence, the Batter be- 


ing of Eccleſtaſtical Conuſance, the Court will grant a Conſul- 


gence, 


peais to the next Seffions ſave one. Holt Ch. J. firft (aid, that 
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tation, fo2 it is a Mohibition after Sentence. Vide ſoprs & 
ante 1, &c. 


By Information of Mr. Mather. 


F an Onginal be filed againſt a Feme Sole, and befoze Return Original ver- 
thereof che marries, you may declare againſt her without 8 
taking Notice of her Husband, fo2 her Intermarriage is no A. „. ge o A. 


batement of the Writ in facto per Holt Ch. J. but makes it ön“ b-i<mcor. 
ly abateable. So if an Attomey bzings an Action in the Mame simil-. 
of J. S. who is dead, the Defendant ought to plead his Bech 

in Abatement; eile if Judgment be given agairiſ him, he © alt 


never align fo Crro! that J. S. was dead — _ Teſte of the 
Oeiginal. 85 


Aſhton verſus Sherman. * 444. 


Ebt upon a Bond agaiuſt the Defendant as Adminiſtratrix ; bre of 
The Defendant pleads five ſeveral Judgments in Bar, f**J»%e- 


and that ſhe hav not 4ſets ultra. The Plaintiff replies, quoad Conte of 


the firſt Judgment, pracludi non, fo2 that that Judgment wag Aſs co 
ſatisfied and kept on Foot by Fraud : And lo makes ſpecial _— 
plications to the other Four, and concludes ſpectally, with a 
Quoad to every one, The Defendant demurs. 

It was objcacd, that the Replication was double, becauſe lt 
contains five diſtinct Matters, whereas it had been ſufficient to 
avoid any one of the Judgments to intitle the Plaintiff to his 
Action. +ed non allocatur, fo; it is the ſureſt Tay to anſwer 
every particular; fo2 tho' the Replication to one be falſe, yet if 
ft be good fo2 anp of the reſt, the Ptaintiff ſhall recover, foz tye 
Defendant ſhall not take Advantage of her own Wrong, 

2. The Plaintiff to every Replication concludes with a 
Quoad, whereas there ought to be but one Concluſion to all; 
Sed non allocatur, fo; it is better thus. Vide 1 Saund. 237. 


Hancock verſus Prowd, and 2 Saund. 49. Trethewy verſus Ack- 
land. 


Shore Verſus Meddiſon. Poſt. 466 


Ebt upon the Stat. 9 Eliz. fo2 not appearing as a Witneſs, Ia Debt for 
D being ſerved with a Subpcena, whereby the Plaintiff was . Pf. 
Nonſuit. Judgment here fo2 the Plaintiff, and whether he ſhould netz, Plaintif 
have Coſis, was the Queſtion; and reſolved, that he ought to to bev<Cofts. 


have his Coſts, fo2 where a Statute gives a Sum certain to the 
NM m m Party 
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Party grieved, there hc ſhall recover Coſts; otherwiſe of a com: 
mon Inkozmer. 1 Roll. 574. 

Note. Note. In this Caſe the Plaintiff map declare fo; 101. Debt, 
and likewiſe iuch Damages as the Court ſhall give. 


Subornation Per Holt Ch. J. A Man cannot be guilty of Suboznation of 
2 Perjury, unleſs Perjury be actually committed; but J have 
jury. known one let in the Pillozy fo2 endeavouring to ſubozn, tt being 
a great Dffence. Vide 2 Show. 1, 2. | 

Aſſault laid And by him, Ik in an Inkozmation, the Aſſault be laid in the 
pros: in B. Pariſh of A. and proved in the Pariſh ot B. in the ſame County, 
well, if in the It (Ufficeth, fo2 the Venue is not material. 


| Came County. 


At Guildhall, 15 May, 1697. Per Mather. 


Garbrand verſus Allen. 
keme Coen I F a Feme Covert purchaſe Lands without the Conſcnt of het 
3 1 Hugband, he may have Trover koz the Poney; but if ſhe 


'Husbend büps Land oꝛ any Thing elſe purſuant to an Authozity given by 
mey have him, he cannot avoid it afterwards, tho' he might countermand 
3 it befoxe. But if ſhe buy Meceſſaries fo2 her ſelf, Houſe, and 
c— Family, tho' without her HÞusbands Pavity, pet he ſhall be 
Neceſſsries. hound, becauſe by Dꝛeſumption of Law ſhe underſtants as well 


bow to purchaſe them as her Þusband doth. 
Curteis verſus Bridges. 


S-eemens I the Maſter of one Ship takes a Servant that belongs to 
Wages the Paſter of another Ship, whatſoever TTlages hc receives 
from the King upon his Account, ſhall be to the Uſe of his firſt 
Maſter, being acquired by the Labour and Tnduſfiry of his Ser- 

vant. 


Boulton verſus Hilleſden. 


Merchant's _ F a Merchant's Apprentice dzaws a Bill, (as, I do Promiſe to 
Apprentice pay ſuch a Sum for my Maſter) to charge the Baſter with 


dtaus a Bill 


dad charges this Note, there ought to be either an Aut hozity pꝛecedent oꝛ a 

the Maſter. Conſent ſubſequent, oz that the Maſter had intruſted him with 
his Affairs; other wiſe the Baſter ſhall not be chargeable by Action 
with the Mote of his Servant. 


4 TT: Northy. 


at 


r 
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Northy. If a Servant uſually buys Goods koz his Maſter, 
and he pays to2 them, he ſhall be chargeable fo2 all Things of 
the like Nature that the Servant buys, tho' they never came to 
his Ale: But if he had never any Authozity, tho' he buys in his 
Name, he ſhall not be liable. | 
Holt Ch. J. J remember the Caſe of Sir Robert Wiſeman, Mfr char 
who allow d his Servant ſo much per CWeck to furniſh his Þouſe 5 b. 
with Cituals' and other Neceſſaries, and every Saturday Night ...d by 
an Account was made of the Expence of the Meek, and Allow⸗ en. 
ance fo2 the ſame, and no Authozity given to the Servant to run 
on Scoze with any one; pet it was held, that the Maſter was 
chargeable with all Debts contrated by the Servant fo2 Things 
uſuatly bought, fo2 none ought to receive Pꝛejudice by the Ser 
vant of another; eſpecially ſince they were not conuſant of the 
particular Agreement between the Maſter and Servant, 


Die Mercurii poſt. Term. Paſchæ. 
At Guildhall, Lond. (Per Mather.) Tor 


Paſche. 


. FF a Widow, after the Death of her Pusband, ſeiſe his Goodg 4 Wi» + 
without taking Letters of Adminiſtration, altho' the after- ud ad-, 

- wards diſpoſe of them by Will, oz otherwiſe, yet he that takes Goods (ns 
out Letters of Adminiſtration to the husband, may bzing Trover amian. 
fo2 theſe Goods; fog, 1 

An Avminiſtrato2 may have Trover fo2 Goods taken after the Adminiſt :- 

Death of the Jnteſtate, and befoze Adminiſtration committed; T. en gc. 

and altho' he declares of Goods taken out of his own Poſleſ: 
ſion, whereas they were taken befoze he was Adminiſtratoz, yet 

it is good enough, tfo2 the Adminiſtration ſhall have Relation to 

the Death of the Inteſtate; per Holt Ch. J. tho he thought it 


Ik a fozeign Bill be dzawn upon an Engliſh Merchant, pay- Forcign Bit! 
able at ſo many Days Sight, tho the Days incur without any b 
Notice given to the Party on whom it is dꝛawn; pet that Bill, 
accowding to the Cuſtom of Merchants, may be pꝛoteſted, and 
thereby Recourſe had to the firſt Dzawer foz the Money, which 
Holt Ch. J. thought unreaſonable, becauſe the Dꝛawer olight not 
to lie at the Mercy of him that hath the Bill, &c. 

Per Shower. If a Bill be dzawn fo? like Galue received, and 
this is pꝛoteſted, an lndebitatus Aſſumpſit lies againſt the Dzawer. 


Mmm 2 Perit 


— — 
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Petit verſus Benſon. 


Bill accepted A Bill was dzawn upon the Dekendant, who accepts it by Ty. 
* dozlement in this Manner (J do accept this Bill ts ve 
_ paid, half in Money and half in Bills): And the Queſtion was, 
whether there could be a Qualification of an Acceptance; fo? it 

was alledged, that his TUriting upon the Bill was ſuffictent to 

charge him with the whole Sum: But twas pꝛoved by divers 
Merchants, that the Cuſtom among them was quite otherwiſe, 

and that there might be a Qualification of an Acceptance, foz he 

that may refuſe the Bill totally, may accept it in Part: But he 

to whom the Bill is due map refuſe ſuch Acceptance, and pꝛoteſt 

it ſo as to charge the firſt Dzawer ; and tho' there be an Accep. 

tance, yet after that he hath the ſame Liberty of Charging the 

firſt Ozawer, as he bekoze had. 


TwoFi-F's In Trover it appear d, that the Jlaintiff aud Defendant had 

the Cheri each ok them a Judgment againſt J. S. the Defendant takes out 

the ſame i Fieri Facias, and deltvers it into the Sheriffs Office, but pays 

_ no Fees fo2 the ſame; ſubſequent to this on the ſame Dap, the 

Plaintiff takes out a Fi. Fa. and delivers it to the Sheriff, who 

executes it, and makes a Bill of Sale of the Goods taken in 

Execution, and delivers them to the Plaintiff. The Defendant 

takes them out of his Poſſeſſion per quod, &c. 5 

It was argued, that the Defendant hath a good Title to them, 

fo? ſince the Statute of Frauds, Goods are bound by the Deli- 

very of the Writ. But Hole Ch. J. doubted thereof, becauſe 

both Writs were delivered on the ſame Day, ſo that (the Law 

allowing no Fraction of a Day) the Eledton map be in the She- 

riff to execute which he pleaſed, this he thought a Point wozthy 

Ante . of Conſideration, and owered the Council to make a Caſe of it. 

Sale to the It wag holden in this Caſe, that upon a Fi. Fa. Goods may be 

Plaiacif, Cold to the Plaintiff, who ſues out the Writ, tho not atually de- 
livered to him. 

Where a Fi. 2. Ik a Sheriff executes a Fi. Fa. he may afterwards return 

Fa. cxecuted nulla bona, upon Appearance of a CUrit of Pꝛeregatibe lubſe. 


may be re- 
eurr bad no 


eurn'd nulla Quent, oz upon better Inkozmation, that the Defendant 
bons. ioperty in the Goods taken. 
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At the Sitting in Middleſex, 25 Junii 1697. coram 
Hole Ch. 7. 


Park verſus Fiteild. 


1 [Plaintiff is an Jnheritrir, and the Defendant her Lel. TreſpsC: by 
ſee fo2 Pears; the Action is Treſpaſs foz Cutting down lebe 
Trees, being excepted in the Leaſe ; but upon Evidence it ap: curciog 
pears, that ſome of them were cut in the Life of the Plaintiff's Lees, ex. 
late Þusband. 3 *. by a 
Holt Ch. J. The Plaintiff's Pusband having Tſe was in⸗ Liub. d. 
titled to be Tenant by the Curteſy, and therefoze fo; ſo many as 
were cut down in his Time, he being Tenant fo2 Life, the Ation 
doth not lie, but if he had had no Child, the Action would ſut- 
vive to the Mike. 47 1 | 
Nota. The Trees being excepted, &c. tho they became Do⸗ 
tards during the Leaſe, pet that cannot diveſt the Pꝛoperty of the 
Leſſoz. Per Holt. 


Bell and Clarke. 


A Detivery of aDeclration in Eſectment is a dungen Entrp geg, 
foz Recovery of meſne Profits, becauſe the Party is e- Gusen 
ſtopped by the Uerdict, but it is not an Evition in Law, ſo as to en Ene, bot 


be given in Evidence to bar a Demand fo2 Rent. not an Evi- 


ion. 


Meggot and Watſon. 


Rover by the Aſſignee of Commiſſioners of Bankrupt a. T. over by 
gatnft the Detendant, who pꝛetends to have letz d the Coenen of 
Goods fo? Rent. / | 5 ners of Bank- 
Note. The Commiſllon muſt be ſhew d, and the aMgnee mut ws. 
pzove an Act of Bankruptcy as well as the Allgnment by the 
Commiſſioners ; and prima facie ft ſhall be infended, that the 
Aſſignment was executev at the Cime it bears date (which is but 
two Days beta the Action bought) the Witnefſes not remem⸗ 
being the pꝛecite Day; but tt appearing that the Date was rafey, 
Holt (aid he expected better Pꝛoot, and then another Titnefs 
lwoze to the pꝛeciſe Day. 1 | re at 


DE 
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Term. Sancti Mich. 


Anno 9 Willielmi III. Regis, in B. R. 


" ** - * 


Gray verſus Tench & al. (Per Mather.) 


Suit for a 


Q" was in the Eccleſiaſtical Court fo? Probate of a Will, 


—_ r whereof the Defendants were named Executoꝛs; and 
5 Plaintiff, as next of Kin, was cited there, to ſhew Cauſe 


mus to grant why the Mill Gould not be allow d, but he did not appear 
Admini' and was in Contempt there, but afterwards by his Council ob- 
of Kin, anda tatn'd a Mandamus from this Court to grant Adminiſtration to 
3 him upon a Suggeſtion, that he was next of Kin, and that the 
"velen® . Eccleſiaſtical Court ought not to grant Adminiſtration to any 
other. But now upon Motion, a Superſedeas was granted to 
the Mandamus, becauſe they of the Ccclefiaſtical Court are the 
pꝛoper Judges, whether a ili 02 no CUill, and howſoever thep 
determine, it is concluſive at Law; foz if an Erecuto? bzing an 
Action, and the Defendant pleads, that he is not Erecutoz, the 
Pꝛobate of the Mill is good Evidence at the Trial, that he is 
Where ſuch Executoꝛ. Per Curiam, M the Eccleſiaſtical Court grant Admi- 
nn be. niſtration to one that is mate remote, and refuſe him that is 
neareſt ok Kin: Upon Suggeſtion of this Batter a Mandamus 
is grantable ; but in the pꝛincipal Cale it doth not appear, that 

ever the Plaintiff requeſted it, but rather withſtood the Pꝛocels 
of that Court to a Contempt, which if this Court had been ttu⸗ 

ly infoun'd of, the Mandamus would not have been granted. 


3 | | Wocs- 


— — - — — — 
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Woodver werſus Creiham. 


Feme Sole obtain'd Judgment, and afterwards married 4 » me 
with the now Defendant, and then they bꝛing a Scire Fa n ene 
cias and have an Award cf Exccution upon that Judgment: The bewies 
Aike dies, and the Pusband akter the Pear ſucs out another 5 be 
Scire Facias againſt the now Plaintiff, and hath Execution award: . % fe. 
cd: The now Plaintiff bzings Erro2 in a0judicatione Executio- curion id 
nis, pꝛetending, that by the Death of the TU-fe rhe Þusband had en he 
no Wight to have Erccution, eſpecially after the Pear lapſed „fer che Year | 
And it was argued by Shower, that the Pꝛoperty of this Debt furs » (eco: d 
was not altered by the Award of Execution upon the Judgment, 5. cen. 
fo Debt ill lies upon the firſt Judgment. 2 Leon. 14. And tion+warded, 
ſo Erro? lies ſtill upon the firſt Judgmert. 2. A Scire Facias e in 
doth not give a new Right, but only intities one by the Statute kim. 
of Weſtm. 2. to that which befoze he had loft by Lapſe. 
_ Hall contra. All Debts are given to the Husband, ik reco- 
vered during the Coverture. A Scire Facias is an Action, fo2 0 Scire Facizs 
Releaſe of ail Aﬀions is a Bar of a Scire Facias which is given “ Ae. 
by the Statute in Licu of a new Oziginal, and thercfoze Judg- 
ment upon the <cire Facias ſhall have the ſame Effect as upon a 
new Oziginal; and of that Opinion was the Court, fo2 (per Holt 
Ch. J.) as in the Caſe of Obryan and Ram, ante. The pul- 
band, who was not Party to the oziginal Judgment, pet, being 
made Party by the Scire Facias againſt him and his TUife, be- 
came chargeable : So here, being joined with her in the Scire Fa- 
_ cias, the Debt is attach d in him jointly with his TTlife, ſo that 
tho' the Award of Erecution doth not altcr the Nature of the 


Debt, yet it alters the Property. Sed Adjourn”. 
Toniord verſus —— 


Iddgment was obtain'd in this Court againſt the Dekendant, Error in the 
who thercupon bꝛings Etro in the Exchequer⸗Chamber, and 8 
puts in Bail to anſwer the meſne Pꝛofits and all Damages te 
Defendant in Erro2 map ſuſtain, in Caſe the Judgment be affirm- 
cd, pending which the Plaintiff in the oziginal Action bꝛings Trel⸗ 

- paſs againſt the Defendant fo2 the meſne Pꝛofits; and now it 
was moved by Cheſhire, that the Plaintiff hath no Title to this 
Action, pending the CUrit of Erroz, fo2 by this Means the Deken⸗ 
dant may be doubly charged; and ſhould th? Plaintiff get Judg- 
ment in Treſpals befoze the TUrit of Erro2 be determined, we 
have no Remedy in Caſe the Judgment be reverſed) fo2 the Da. 
mages recovered againſt us in Treſpaſs : But it was anſwerd 
by thzee Judges Holt abſent) that this TUrit of Erroz in = 

r. 
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Erchcqiicr-Chamber is no Superſedeas of the Judgment, as it 
would be in this Court upon a Judgment in C. B. And we 
think he may as well have this Adion fo? the meine ID ꝛofits, as 
Debt upon the Judgment, notwithſtanding the TUrit of Erroz; 
and there is no Jnconventence to the Party thereby, fo? the Da⸗ 
mages upon the Treſpaſs are a good Bar to the Plaintiff in any 
Action b2ounit koz them, after the Aﬀirmance of the Judgment; 
, wherefoze this Aion muſt pꝛoceed. 


Selsby and Ruſſel. 


Debt lies not Ebt upon a Bond fo2 Perkozmance of an Award: The De⸗ 
* fendant pleads no Award made; the Plaintiff replies, and 
Award not [cts forth the Award in hac verba. 1. That all Suits in Law 
— and Equity between the Parties ſhould ceaſe, 2. That the De: 
fendant ſhould pay 5 l. to the Plaintiff. 3. That if the lain⸗ 
tiff did upon Account p2ove certain Articles againſt the Defen- 
dant, that then he ſhould pay ſo much as the Plaintiff was 
TY damnified thereby. 4. That if the Plaintiff make ouc upon 
Oath befoze a Judge any Disburſements laid out koz the Defen: 
dant, that the Defendant ſhould pap them likewiſe, but in Caſe 
the Plaintiff do not p2ove theſe Matters within a certain Time 
limited, then they Award general Releales. 15 
The Dekendant makes an ill Rejoinder and now takes Excep⸗ 
tion to the Award, that it is void, not being final, becauſe it re⸗ 
fers to a future Examination of that, which the Arbitrato2s ſhould 
Holt Ch. J. It will be a difficult Matter to make this a. 
ward good, fo2 the Arbitrato2s have not purſued their Authozity, 
having not made an End of all Patters in Difference, koz they 
cannot do any future Ac, unleſs it be by referring the Batters in 
Difference to a Yaſter of a Court to tax Coffs, Ec. 
Sed adjournatur. 


'$.C: 5 Mod. Rex verſus Thorp £5 al. 


221, 


1 AS Inkozmation was bzought againſt the Dekendant fo2 Con- 
for conſpi. ſpiring and Endeavouring to take one Edward Mitchel, 
333 an Inkant under the Age of eighteen, and to marry him to one 
Heir, &. Cornelia Holton, a Moman of ill Fame and no Fo2tune; and 
that purſuant thereto he did (tali die & anno) perſuade him to 
hate his Father, to leave his School, and to dzink Strong-TUa- 
ters, thereby making bim dzunk, and then bzought the ſaid Cor- 
nelia Holton into his Company, and compelled him to marry 
her: Upon Not guilty pleaded, the Jury find him Not guilty, as 
to the Compulſton, but guilty as to all the reſt. Now, 


4 


— _— _ 
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It was moved in Arreſt of Judgment, that an Inkozmation 
lies not in this Cale: It the Inkant were under fourteen, he 
might diſſent, and ſo not bound by the Parriage; if above four⸗ 
teen, then he is of Age to contra Matrimonp; and as it is no 
Crime in him to marry, ſo it is no Crime to perſwade him to 
marry, fo2 where there is no Puncipal there can be no Acceſſary. 
J202 is there any Wrong to the Father, fo2 he hath not the Cu⸗ 
ſtody of his Heir till twenty-one by the Law of Nature, ko: 
then an alien Father would have it, being as much a natural Fa- 
ther as he that is a Subject bon, ſed Vide Inſt. 84. b. that the 

Tſlue ſhall be in TUard in that Cale fo2 the Lands of his Mother : 
And if the Law of Nature gave the Father the Cuſtody of his 
Heir, then our Law which gives the Father a Remedy by Action 
fo2 taking away his Heir, would give him the ſame Remedy, if 


any of his Childzen were taken from him (they being as much his 
by Nature as his Heir apparent) but that he cannot have, ko: 


the Crit ſaps, quare filium & hæred. rapuit. The Common 
Law takes moze Notice of the Relation between Maſter and 
Servant, than it doth of that between Father and Son, fo? if 
the Servant kills his Baſter, it is Petit Treaſon, but not ſo if 
the Son kills his Father. Beſides, it doth not appear in the 


Inkomation, that the Son is diſparaged by this Marriage, 02 


that he is Heir apparent. It the Low had diſparaged the Heir, 


no Aﬀion lies againſt him, much leſs againſt a Stranger. 3 Cro. 
55. Gray verſus Jefferys (1 Leon. pl. 63. S. C.) The Father can- 


not bzing an Adion fo; Beating his Son, whereby he was diſpa- 


raged in Marriage. And if he cannot bzing an Aion, an In⸗ 
fowmation will not lie: And this Cale differs from the Cale of 
Iwiſleton. Sid. 387. and that of Deſigny, Raymond 474. foꝛ 
there is no Fozce found in this Caſe, as there was in thoſe 
Caſes. | 

Serjeant Darnel contra. An Inkozmation lies againſt a Cheat. 
Ven. 234. Rex verſus Thody, Raſtal 263. 27 Aſſ. pl. 73. And this 
Crime is of the ſame Mature. The Father hath the Cuſtody of 


his Heir till twenty-one, fo2 the Guardian in Chivalry ſhall have 


the Land till that Time, but if the Father be living, he ſhall not 
have the Body, which p2oves that it belongs to the Father; nay, 


had the Father been Guardian, yet he ſhall have the Cuſtody as 


Father, and not as Guardian. Guardians may puniſh any Per: 
ſon who medled with the Inkant. Regiſter 163. and if it be an 
Offence againſt a Guardian, ſure it will be ſo againſt a Father. 
Holt Ch. J. The Monage of the Jnfant to avoid the Con- 
tract, will not excuſe the Dekendant but aggravates his Crime. 
 Bclides. this Inkozmation is not bzought fo2 the Injury done to 
the Tnfant, bur fo2 that done to the Father, koz he is to have the 


Cuſtody of the eldeſt Son; and the Keaſon is, becauſe the Com- 


mon Law gives him the Eſtate, and makes no Pꝛoviſion fo? 


Nun pounger 


on 
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younger Childzen : And therefoze tis fitting the Father ſhould 
have the Care of him to ſee him well p20v:ded fo2: Now, if the 

Common Law excludes the Guardian from the Cuſtody of the 
Body during the Life of the Father, ſure it will crclude :!! 

Strangers from having any Thing to do with him, eſpcciai:. .. 

ſuch a Manner as this. Jt is a great Crime and wo2thy to be 

puniſhed, and ſhall be ſo, if we can any Tay come at it. There- 
foze adjournatur. 


$.C. SM. Shore verſus Muddiſon. Ante 449. 


206. 


Exceptions, E > Exceptions were moved: 1. That tis ſaid in the Sta- 
| tute, that the Party being ſerved ſhall appear, &c. in any 
Cauſe depending in any of his Hajeſty's Courts; and tis not 
ſhew'd that any Cauſe was here depending. 2. Tis not averr d, 
that the Defendant could teſtify any Thing. 3. The Action is 
bzought only fo2 10 l. whereas the Statute gives 101. and ſuffi. 
cient Recompence, which is not ſhewn to be ſatisfied. 
Jt was anſwered by Parker to the firſt, that a Cauſe cannot 
be otherwiſe in Court than as it is depending, therefoze that 
was imply d. 2. We need not ſhew what the Party could teſti⸗ 
fy, fo2 if we could do that, there would be no Occaſion fo2 his 
Teſtimony. 3. The Aition map be bzought either Way. 3 Cro. 
130. Sed Adjournatur. e 


2 Salk. 556. Sutton verſus Moody. 


A. has a Pro- Reſpaſs fo Breaking his Cloſe, Entring his Narren and 

-— 4. his Mood, and that in the ſaid Cloſe the Defendant did 
Nature killd Punt and Kill ſeveral of his Conies. Upon Non Cul. pleaded, 
in his own und Uerdict pro Quer', Jt was moved in Arreſt of Judgment, 

round. that the Plaintiff bath no Pꝛoperty in Conies in a Cloſe, but on- 
Iy in Marten, which is the moſt pꝛoper Place foꝛ ſuch Creatures, 
and in Fitz. Nat. Br. 86, 87. There are two diſtin# TUrits foz 
Conies kill d in a Marren and thoſe kill'd in a Cloſe : But it 
was adjudg'd good enough, fo2 a Ban by having a Warren hath 
not a greater Pꝛoperty in the Conies than he that hath them in a 
Cloſe; fo2 ſo long as they remain there, the Owner of the 
Soil hath a poſſeſſoꝛy Pꝛoperty, and he may well call them ſaos. 
In this Caſe were cited Vent. 122. Pollexfen and Aſbford verſus 
„ _— 490. b. Regiſter 93. Thelwall's Digeſt. &c. 196. 
26 H. 6. 59, 


3 Tur- 
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| Turbervil verſus Stamp. i Salk. 13. 


HE Plaintift declares upon the general Cuſtom ok the Caſc for ne- 

Kealm, that every one ought to keep his Fire lo as no f. e Fer 

Damage may cnſue by it to his Neighbour, then ſcts fo2th, in his Clofe. 
that he was poſſeſſed of a Cloſe of Heath adjacent to one of the 
Ockendants, and that the Dekendant ſuch a Oay did ſet Fire of 
the Death in his own Cloſe & tam improvide cuſtodivit ignem 
ſuum, as that it burnt the Heath in the Plaintiff's Cloſe, ad 
dam', &c. Apon Not guilty pleaded, there is a Uerdit fo2 the 
Plaintiff : And now moved by Serjcant Gold in Arreſt of Judg⸗ 
ment. that the Ackion would not lie, fo2 tho cvery one is obliged 
to take Care of his Fire made in his Houſe, yct he is not ſo in a 
Field, the firſt is per Negligentiam, this per Infortunium, 2 H. 

4. 24. Jn the one the Maſter ſhall be liable fo2 the Default of 
his Servant, in the other not. Ik a Bonefirec be made, which 
by Accident burns down the Houſe of another, they who made it 
are not anſwerable; and it was compared to the Caſe of an Hoſft- 
ler, who is liable by Law to indemnify his Gueſt from all Da⸗ 
mage that may happen to them during their Reſidence in his 
Houſe, fo2 then they are within his Power and Jurisditton, pet 
fo2 their Effects in the Field he is not. 

Northy contra. This Action well lies, Old. Entr. 218. An 
Action was bzought, that the Ocfendant tam negligenter Cuſto- 
divit ignem ſuum ina and allowd good, fo fo? the letting 
a Faggot⸗Stack on Fire, whereby Damage enſues. 

_ Hole Ch. J. The Faggot-Stack is Part of a Pan's Houſe, 
and therefoze the Ation lieth: In this Caſe there ought to appear 
a ſpecial Neglect in the Party that made the Fire, and then 
there muſt be Reſtitution fo2 the Damage. It differs from the 
Cale of a Houſe, fo2 every one ought to take Care of that; and 
tho' J am not bound by the Act of a Stranger in any Caſe, yet 

ik my Servant doth any Thing p2cjudicial to another, it ſhall 
bind me, where it may be pꝛelumed that he as by my Authozity, 
being about my Done, 


Sed Adjournatur. 
Rex werſus Greep. V Salk. 513. 


Ion an Inkozmation of Perjurp, ſetting forth, that there Information 
was a Replevin brought in the Common Pleas between r. 
A. and B. and that B the Oefendant in that Trial did pzxoduce * 
Indentures of Leaſe and Releaſe, the Leaſe bearing Date the 
15th, and the Releaſe the 16th of July, 1681. ſuppoſed to be exe⸗ 
Nan 2 cuted 
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Innuendo 
may explain 
or apply, but 
can't add to 
enlarge or 
alter the 


Senſe. 


cuted at Albemarle-Houſe, by the then Duke of Albemarle, and 
that one Richard Stroud Eſq; was p20duced as an Evidence to 
pꝛove the ſaid Deeds, being a TUitneſs to them, and pꝛelent at 
the Execution of them: The Dekendant Greep, ta invalidate 
and confront his Evidence, \ſwoze that Y2. Stroud, about the 
Middle of july in the ſame Pear, was at Newnam, innuendo 
quendam domum vocat. Newnam in Parochia de Plimpton in 
Com. Devon. ubi revera & in facto he was not then at New- 
nam przd'. Apon this Inkozmation the Defendant was found 
guilty, and Exceptions moved in Arreſt ; and after many Argu⸗ 
ments at the Bar, the Court now delivered their Opinions ſe- 


riatim; but J tranſcribe only the Effect of the Argument of 


Holt Ch. J. which in Effet compzehends all that was delivered 
by the reſt, who all agreed with him. 
Holt Ch. 7. Thace Things are to be conſidered in this Caſe, 
1. The Suffictency of the Inkozmation without the Innuendo. 
2. As it ſtands with the Innuendo. — 
3. How far the Aſſignment, with the Ubi revera, &c. can 
help it. | 
As to the firſt, had the Inkozmation been generally, that the 
Defendant ſ\woze Mz. Strowd was at Newnam, ubi revera he 
was not at Newnam præd', it would not have been good, fo2 
Newnam being generally alledged muff be intended a Gill oꝛ 
Hamlet: And whereſoever pou plead a Gill o2 Hamlet, it ought 
to be ſet fo2th in Pleading, in what County they are 34 H. 6. 49. 
4 H. 7. 8. foꝛ without that they are only individua vaga, and 


not to be taken Notice of judicially ; fo2 tho' we take Notice of 


Counties we cannot of Towns: So if Newnam be uncertain 


where it lieth, the Alignment apud Newnam przd. is not good, 
having Reference to that which was uncertain befoze. 
As to the Second, The Innuendo cannot ſupply the Jncer: 


tainty of that which is uncertain of it ſelf, had not the Innuendo 


been put in, fo2 here the Innuendo ſignifies ſomething otherwiſe 
than what was intended by the Matter of the Oath, and is an 
Addition to it. An lnnuendo cannot reduce that to a particular, 
which befoze would bear a moze large Conſtruckion. Jn every 
Innuendo there muſt be ſomething pꝛecedent to induce it, ſome⸗ 
thing whereby it may be apply'd, that the Man meant ſo as the 
Innuendo would have him, Hob. 6. Miles and Jacob. 4 Co. 17. 

There is the ſame Certainty required in Indickments and In⸗ 
kozmations, as there is in Actions upon the Cale; and the lame 
in Indicments as Declarations. Inſt. 303. Then ſuppoſe 
Strowd had bꝛought his Aﬀion againſt one, that ſaid Strowd had 
no Title to Newnam, and Declared, as here, innuendo quendam 
domum manfionalem in Parochia de Plimpton in Com. Devon. 
it would not have been good. 


1 | This 
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This Inkozmation is in Effect to charge him, not fo2 what he 
ſwo2e, but what he meant: But Had it been alledged in the In⸗ 
fozmation (befoze the lnnuendo) that a Debate did ariſe, whe- 
ther Strowd was at Newnam in the Pariſh of Plimpton, &c. and 
that the Defendant ſwoze Strowd was not at Newnam, Innuen- 
do as befo2e, it would have been good, fo2 there it refers to 
ſomething certain befoze 1 Roll. 78. 1 Cro. 321. Allen 32. 

3. As to the Alllgnment ubi revera & in facto, My. Strowd predic? re- 
was not at Newnam præd. tis naught, fo2 it reſtrains it to the fers to che 
Newnam mentioned in the Innuendo, the TWopwd præd. accoding ltere 
to Gzammar Conſtruction, referring to the laſt antecedent : The 
Oath is general at Newnam, the Alignment particular at New- 

nam in the Parish of Plimpton, therefoze it is not good. It was 
objected by By. Cowper, that it appears that Newnam is another 
Place and different from Albemarle-Houſe, and ſwozn in Contra- 
dition to that which was given in Evidence, and therefoze Per⸗ 
jury. J Anſwer, had Newnam been aſcertain'd where it lay, the 
Objedion had been material, but here it is not. And J hold, 
that ik any Oath hath an Relation to the Jſſue, it is Perjury : 
Therefoze J differ from my Bother Turton, where one ſwoze 
that a Witneſs was in a blue Coat at a Time when he was pe: 
ſent to the Fa#, he was to give in Evidence, whereas he was in 
a Red one, that it is not Perjury, J hold it is, tho' it be but 
circumſtantial, pct it tends to pꝛevent the Oiſcoverp of the 
Truth, as to ſwear to the Credit of a Witneſs, if it be falſe, 
it is Perjury: But if he (wears that a Titneſs, in coming to 
Town to give Evidence, lay at one Jnn, whereas he lay at ano- 
ther, it is not Perjurp, fo? it is altogether immaterial. 2. Obj. 
An Innuendo can do no Harm, therefoze may be laid aſide, lau- do. 
Anſw. It no Uſe could be made of it in this Jnference, it would Ol, &. 
do no harm; but here it is pinn d up by the Alignment to that 
Newnam mentioned in the Innuendo. Jn Palm. 358. The Innu- 
endo is repugnant, but the Action lay without it, but here it is 
not good without it no2 with it, becauie of the Alignment. 
3. The Office of an Innuendo is to interpꝛet and explain doubtful 
Cows, Yelv. 21. 1 Cro. 378. Anſw. That is where there is 
ſufficient Batter befoze alledged, as Yelv. 21. obſerves. Jn 
x Cro. 102. The Innuendo is good there, becauſe the Mos 
were ſpoke of the Plaintiff's Servant. 4. Obj. The Uerdict 
hath found the Defendant guilty, and what. Place he intended. 
Anſw. The Jury cannot find the Intention of a Pan, fo? it 
cannot be pꝛoved abſtrated from a particular Fat, 4 H. 4. 8. 
5 Co. 77. The Statute doth not create a new Perjury, but 
adds a greater Puniſhment to that which was lo befoze +: It was 
as infamous a Crime by the Common Law, and Inkozmations 
by the Common Law ought to be as certain as by the Statute. 
All the Difference J find is, between an Action f9z Perjury and 


an 
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Ante 
What Ads 


good on Sun- 


day. 


Execu ion 
be fore Entry 


of ſudgment. 


Admiralty 
Juciſdiction. 


an Indictment, in the firſt he muſt ſhew how he is damnifyd, but 
not in the latter; fo2 an Indicment lies, tho' a Gerdi be 
found fo2 him, but an Action lies not, 2 Leon. 201. 


Judgment was arreſted, 


The Delivery of a Declaration in Ejectment upon a Sunday 
is good per Cur. It was likewiſe held, that to have an Attach- 
ment fo2 Mon- perkozmancc of an Award, there muſt be perſonal 
Service, which if it be on a Sunday, tho it 1s not good to have 


an Attachment fo2 Non-payment on that Oay, yet it is foꝛ Re- 


fuſal on anp other. 


Execution may be taken out upon a Judgment befoze Entry, 
if 1t be the ſame — otherwiſe not. 


Tremoatin verſus Sands. 


Ands Libels in the Admiralty-Court fo2 the Caption c>f a 
Ship gencrally, not ſhcwing., that it was upon the High 
Sea. The Dekendant puts in a Plea, whereby he ſets fo2th the 
Taking to be upon the Sca. Sentence was given there fo2 
Sands: And now a PDꝛohibition moved fo2, becauſe it appears not 


in the Defendant's Libel, that the Taking was at a }2lace, that 


did intitle the Admiralty⸗Court to Jurisdickion: And the Admit: 


tance of the Defendant, nay, tho he confeſſes it to be taken at 


Sea, ſhall never give the Court a Jurisdickion which oziginally 


it had not, fo2 that, which intitles them to the Cauſe, is the 


Libel. 
Northy contra. Tho it doth not appear in the Body of the 


Libel, that it was taken at Sea, the Libel ſetting fozth only, 


that Vi & Violentia a poſſeſſione capta fuit, yet it is indifferent, 


and may be as well there as any other Place. |, Tf there be a 


Suit in an tinferio2 Court, A Pꝛohibition ts not grantable upon 
a Suggeſtion, that it doth not appear in the Declaration to be 
within the Jurisdiion. 4 Beſides, here is a Sentence, and it 
appears upon the Face of the whole JNocecdings, that the Cap- 


tion was at Sea; and tho this Botion perhaps might have 
been p2oper fo2 a PNohibition, by Reaſon ok the Defect of the Li- 


bel befoze Sentence, pet it is not lo now, koz by that all the Pro. 


dccedings are at an End. 


Holt Ch. J. It doth not appear here in the Libel, that the 
IAdmiralty Court hath any Jurisdiction: And where ever they have 


not o2iginal Jurisdiction of the Cauſe, tho' there ariſe a Que⸗ 


ſtion in it that. is pꝛoper fo? their Conuſance, pet that alters not, 
noꝛ takes away the Power ok the Common Law: But if they 
have Juris dict ion of the Ouginal, tho a Queſtion ariſeth pꝛoper 
I to? 
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fo2 the Common Law, vet they ſhall try that; and akter Sen: Prohibition 
tence, if it appear that the Matter contain'd in the Libel is £rtn- a mg 
ble at Common Law, we will grant a Pꝛohibition. 

At another Oap, it being moved again, Holt and Rookby were 
fo2 a Pꝛohibition, Turton and Eyres contra. 


Hill. 97. 


I F a Trader within the Statute againſt Bankrupts contracks A de- 
Debts, and after leaves of his Trade, he is till ſubject to . "| 

a Commiſion of Bankruptcy fo2 thoſe Debts that were ſo con. eb, 
tracted, but not fo2 thoſe which were contraded afterwards, And ect while 
ik a Pan, whilſt a Trader, owes a Debt of 1001. to. A. and Tad. 
leaving of his Trade, bozrows another 1001. of the ſame Per 
ſon, and then pays him one of the Þundzed Pounds, not men⸗ 

tioning whether it be in Satisfaction of the fozmer Debt oz the 
latter, yet it ſhall be apply'd to the fozmer, ſo that the Credito2s 
ſhall never charge him with a Commiſſion of Bankrupcy fo2 that 
which remains. Theſe Points reſolved d per Holt Ch. J. 


A Pan contracts to pay 100 l. upon the Day of bis Marriage, ContraQ to 
this needs not be put in Writing, not being within the Jntent n 
ok the Statute of Frauds, the Wows whereok are, that every need not de 
Contract not to be perfozmed within one Year after the Making, in Wein, 
ſhall be put into CUriting, ſo that the Deſign of the Stat. was, ichn ches 
that only thoſe Contracts, that were impoſſible to be perfozmed —_— of 
within that Time, &c. Now this Contract depends upon a Con- d,. 
tingency, that may oꝛ map not be perfozmed within the Year, 
and therefoze is Caſus omiſſus out of the Statute, as was re⸗ 


ſolved by moſt of the Judges. By Inkozmation of Holt Ch. J. 


By putting in "Bail at any Time pendente placito, tho in a Pie. made 


ſubſequent Term, the Declaration Gun is made good ab fg 9 
initio. 


D E 
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One may 

have libera 
Piſcaris in 2- 
not net's Soil, 


Declaration 
of Piſces, &c. 
ill, not ſay- 
ing ſuos. 


dict was, whether a Pan can pꝛoperly be ſaid to have free Fiſhery 


wiſe. Regiſter 93. Kelw. 53. 10 H. 7. 26. But it was anſwered 


an Action Quare clauſum fregit & piſcatus fuit in aqua ſua, and to 
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Gips verſus Wollicot. Ante 433. 


bi Reſpaſs fo2 Fiſhing in libera Piſcaria & ſeparali Piſcaria, 
and Taking and Carrying away 5co Salmons to the 

Ualue of 20 l. Upon Non Cul. pleaded, the Jury, quoad 

_ the Fiſhing in ſeparali Piſcaria, find the Defendant Not 
guilty; and quoad the Fiſhing in libera Piſcaria, they find him 
guilty of Taking twentp Salmons, and that the libera Piſcaria 
ts Part of a Manoz whereof the Plaintiff is ſeiſed in Fee, and 
then make the common Toncluſton, if fo2 the Plaintiff, fo2 the 
Plaintiff, &c. And the ſingle Queſtion upon this Special Ger⸗ 


in his own Soil. 
Shower urged pro Defendente, that tho' perhaps by the Gꝛant 
of a Piſcary the Soil ſhould paſs, yet in Pleading it is other⸗ 


per Holt Ch. J. The Action well lies, fo2 if a Man hath a Ri- 
ver. and other Pcrſons have a Right of Fiſhing; he may have 


ſap libera Piſcaria, where others have a Right of Fiſhery, ſeems 
to be as p2oper, mo 2 
Then Exception was taken to the Declaration, that the 
Plaintiff doth not ſay Piſces ſuos cepit, but only that the Defen- 
dant cepit 500 Salmons. Foz tho the Defendant did bꝛeak his 
Cloſe and Fiſh in his Piſcary, yet he might take the Salmons 
in another Place; and it ought to be ibidem exiſten. o2 abinde, 
oꝛ ſuos cepit, &c. fo2 if Treſpaſs be bꝛought Quare clauſum own 
3 regit 


— — — FORTRAN 3 r 
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4 Mia. 
— — - — 


fregit & equum cepit, without ſaping ſuum, it ig not good; and 
fo2 this Reaſon the Declaration was held clearly ill, and Judg- Ante 
ment given fo2 the Defendant. 


Sparks verſus Crotts. 


NEbt upon a Bond againſt the Adminiſtrato2 of IT. H. gene- 71! D-clare- 2 
rally; the Defendant pleads in Abatement, that Admini⸗ _—_ —_ 
ſtration was granted to him during the Minozitp of his Ctfe, miniftracor, 
but doth not aver that che was then living, which he ought to 50 1 
have done; fo2 tho he was a ſpecial Adminiſtratoz at the firſt, and Reſpond, | 
pet if his TUife were dead, he might be Adminiſtrato2 generally, ouſter, he is 
as the Declaration ſuppoſed, and therefoze upon this there was a —_ 3 
Reſpondeas Ouſter awardcd; and then he pleads, that Adminf- Thing in 4. 
ſtration was granted to him during the Minozity of his Cite, —_— of 
and that ſhe is dead ſince the bꝛinging of the Action. 4 oa 

Shower. This Plea is not good, fo2 by the Judgment of Re- 
ſpondeas Ouſter, the Defendant is eſtopped to ſay any Thing to 
avoid the adminiſtration, otherwiſe than as the Plaintiff hath 
declared, and that is as Adminiſtrato2 generally, to which he is 
obliged to Anſwer; fo2 the firſt Plea being ill, ko; not averring 

that his CUife was living, he hath thereby admitted himſelf to be 
Adminiſtratoz generally, which by a ſubſequent Plea he ſhall not 
avoid : And ſo ft was agreed per totam Curiam, and Judgment 

pro Quer', niſi, &c. Jt was reſolved by Holt in this Cale, 

1. Tf an Action be bzought againſt a ſpecial adminiſtratoz, and Atminiftrs- 


the Adminiſtration determines pending the Acton, he ought to re- „ene. 


tain Aſſets to lc tisky the Debt, which is attach d on him by the das. 
Aion. tech d, cha? 


2. If an action be bꝛought againſt an Adminiſtratoz, the — — 
Plaintiff need not aver in his Declaration, that Adminiſiration Phinif 
was committed to the Dekendant, contra 2 Ven. 84. Bracton ver- . | 
ſus Liſter. Et Nota bene, fo2 per Mather in an Anonymus Caſe in gration com- 
C. B. Mich. 98. It was held to be ill upon Oemurrer. but cu: 2 to De- 
red by the Defendant's Pleading over, whereby he admitted him. 


(elf a rightful and lawful Adminiſtratoz. 


A ͤ Þcrſon pꝛivileged in Court Gall not have an Imparlance, Perſons pri. 
neither can a Bill be filed againſt him in Uacation, becauſe it _ have 
cannot have Reference to the pꝛecedent 02 ſubſequent Term, but lac 

it muſt be filed ſedente Curia, and if there be a joint Cauſe of 
Afton againſt an Attomey and another Perſon, you cannot de⸗ 
clare as ag ainſt one in Cuſtodia and the other by Bill, but againſt 
both as in Cuſtodia: And the ſame ]2:oC&ice holds in C B. you 
mult p2ocecd there by Oziginal againſt both. Per Holt Ch. J. 
Sir S. Aſtry and the Officers of the Court agreeing the conſtant 

Pqactice to be ſo. 
Ooo 8 Crane 
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Crane verſus Hall. 


in Counties deratum eſt is (ufficient, without ſaping, per Curiam. But 


Palatine, how 


Judgments bs the Entry of a Judgment in a County-Palatine Ideo conſi- 
encred.” tis otherwiſe of infcrio2 Jurisdictions. Per Holt Ch. J. 


Coggss Caſe (in C. B.) g 


' 


' Diverſity be- JF à Bill be dawn payable to J. S. o: Beater, the Bearer can: 
"_ _ | not bzing the Adlon; but if it be to J. S. o2 O2der. the Tndoz- 
Bearer or to (CE map, and [0 reſolved between Hodges and Steward in B. K. 


Order. 


1 Salk 198. Brewſter verſus Kitchin. Ante 424. 

2 Salk. G15. . ; | 
Covenant to F_JOlt Ch. J. Now delivered the Reſolution of the Court in 
diſcharge this Cale, viz. that the Covenant ſhall extend to ſuch 


from Texes, 


extends to TAares as are impoſed by ſubſequent Acts, as well as thoſe that 
Taxes impo- were in being at the Time of the Covenant made, fo2 theſe 
een Aneor Reaſons: = EE 
y.cliament. 1. Becauſe Taxes are to be intended parltamentarp Taxes. 
Bro. Quinzimus. 
2. Becauſe, at the Time when this Covenant was made, be: 
ing in the Pear 1649. there were Taxes of this Nature in being, 
which ſhows the Jntent of the Parties, that it ſhould extend to 
them: But had it been in the Year 1640, when no ſuch Tares 
were in Ale, then it would not have extended to thoſe Taxes, 
” which were of another Nature, and afterwards impoſed. 

3. Becauſe Tares have a virtual Eriſtence in the Conſtitution 
of the Government, befoze any Act is made fo2 the raiſing of 
them: And fo2 that Reaſon, the King by his Letters Patents 

map exempt any one from Tares that hereafter ſhall be impoſed. 
Dy. q3. pl.1. $88.6. 10% —- „ 
4. The Reaſon why this Covenant extends to future Ads of 
Parliament is, becauſe the Kent is to be paid to her and her 
' Heirs, and ſhould not the Meir be exempted from Payment of 
Taxes as well as his Anceſtoz, it would pꝛove ineffectual as to 
him, and would fall ſhozt, even of the very TWozds of it. And 
thoſe Pꝛoviſoes that are put into Ats of Parliament fo2 the rai- 
ſing of Tares to be paid by the Tenant, and that it ſhall be lawful 
fo2 him to deduct, &c. (Pꝛovided, that it ſhall not extend to any 
Covenant, &c.) are only cautionary and not of any Fozce oz Ef- 
fect in the Law; fo2 had the Pꝛoviſo been left out, it would not 
have repeal d the Covenant, fo2 it is the Tax that the C —_ 
3 NES 
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wozks upon. 2. The Act is made fo? the Benefit and Advantage 
of the Tcnant, and therckoze it is not unlikely that he would 
abzidge himſelf of the Benefit and Privilege that he would have 
received by it; and as he may abzidge himſelf from the Pꝛivilege 
of a Law that is made, fo2 the lame Reaſon he may depave him⸗ 
(cif of the Advantage of a Law that is to be made. 3. Jt is no 
Uiolation of the Covenant, if he pays without Oeduction ; fo? if 
a Man covenants to do an Act that is lawful, and an Act of Par⸗ 
liament comes and makes it unlawful, this is a Repeal of the 
Covenant: But if the Covenant were not to do an Ad unlaw- 
ful, and an At of Parliament makes it lawful to do that Aa, the 
Covenant is ſtill binding. 

A lecond Queſtion was moved, whether the Aſſignee of the 0 

Land in this Caſe, can be charged with the Covenant of the 

 Gzanto?, fo? it is not a Covenant that runs with the Land, but 
collateral to it: But upon the firſt Point Judgment was given 

ko the Plaintiff. 


Matthews verſus Temple. 


JN a Trial this Point was ſtarted: A Conveyance being 1118 
made to the Uſe of the Husband fo2 Life, Remainder to the 1 f e. 

Wife fo2 Life, Remainder to all the Iſſues Female of their two minder, 
Bodies, and to the Heirs Pale of the Bodies of ſuch Jſſues fran he. 
Female, the Husband and Wife have Jfſue a Daughter, whe- <a in che 
ther the Remainder in Tall be ſo attach d in her, as not to be former be- 
diveſted fo2 a Yoiety by any after-bom Daughter; and reſolved, oe *** ©: 
that it was not, fo2 this Limitation, being by Way of Uſe, Copzciry to 
ſpꝛings out of the Eſtate, accozding to the Capacity of the Pec- e. &* 

ſons in u hom it is to reſt; and therefoze a Limitation to A. fo2 
Life, Remainder to the Uſe of J. S. and J. N. tho J. 5. dies firſt 
befoze J. N. pet the Heirs of J. N. ſhall take, tho' it be veſted in 
one befoze the other hath a Capacity to take, but had the parti⸗ 
cular Eſtate determined after the Death of J. S. and befoze that 
of J. N. there perhaps the Heirs of J. N. ſhould never take. 
And in this Caſe thep are Jointenants fo2 Life and Tenants in 4 F 
Common of the Inheritance; fo; where-ever two Perſons claim Team in 
an Eſtate by one and the ſame Title, tho' they come to it at dit. Common of 
ferent Times, pet they are Jointenants. Inſt. 188. a. And as — 
to the Inconvenience, that in Caſe the eldeſt Daughter ſhouly © 
marry and have Iſſue, and die bekoze there is any other Iſſue in ⸗ 
heritable, that it will not be known of what Eſtate ſhe died ſeiſed, Q. 

that Point is not now befoze us, tho' it is wozthp of Conſidera⸗ 

tion. 

It was reſolved likewiſe, that a Counſel might be a CUitneſs, 

if he voluntarily agreed to depoſe the Truth, but he is not com- 


Ooo 2 pellable 


need not ſue 
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Counſ-1 may pellable ſo to do, (tho it hath been held otherwiſe kozmerly) by 
be a Wirnels, thee Judges contra Holt. 


if voluntary. 


Tranter verſus Duggen. 


Prohibition DE Plaintiff pꝛaps a P2ohibition to the Gzand Seffiong 
3 _ E 1 of Wales, fo2 that the Dekendant had bzought a Bill a- 
Walk. fo, gainſt him there, to diſcover a Deed concerning his Title, and 
Perſon living ſuppoſed to be in the Poſſefſion of the now Plaintiff ; and ſug- 
Justen, geſts, that he lives out of the Jurſsdiction of the Court, and 
tho' the Land bught not to be ſued there; and it was moved, that this was 
Ne no Cauſe foꝛ a Pꝛohibition, becauſe the Subſtance of the Bill is 
7 . concerning a Title of Land which is local, and ought to be tried 
where the Land lieth, which being within the Jurisdickion, and 
lying in the ſame County where the Seſſions are kept, the Trial 
ought to be there: But a ]Nohtbition was granted, fo? this be⸗ 

ing in the Nature of a Chancery Suit, the P2oceſs is perſonal 

by Summoning of the Perſon, which they cannot do, he living 

in another County and out of the JurisdiXiton, fo2 by that Means 
you would run a Man to Contempt, and thereby grant a Seque- 
ſtration of his Lands, that is no way under your Authozity, 02 

ſubject to the Obſervance of your Power. : 


Thompſon verſus Leach. Ante 187, 438. 


The Heir Olt Ch. J. There's no Meceſſitp fo2 the Heir to have a 
n__ Scire Facias to avoid the Feoffment of his Anceſtoz made 
avoigthe During his Lunacy, he may enter without it; becauſe by the 
* 1 Death of the Anceſto2 the Title which the Feoffee claimed under 
cello, bar him is determin d, but the King cannot, during the Life of the 
may enter Non Compos, avoid the Feoffment, without a Scire Facias, be- 
* cauſe the Non Compos is then alive, in whoſe Right he enters: 
King. But if an Inkant grants a Rent-charge, and the Gzantee di⸗ 
Deed of n ſtrains, he may have Treſpaſs, which plainly pꝛoves that the 
— vol, G2ant is void, fo2 if only voidable, that requires ſome ac to be 
Infant only done to avoid it, and the lame Law holds in Caſe of a Non 
voidable, Compos. The Reaſon why the Bond of an Jnfant is only void- 
able, fs, becauſe he ſhall not plead Non eſt factum, all Things 
being done that are neceſſary to make it good, as Sealing and 
Delivery; but as to the Operation of it, it is void, tho'he muſt 
Yet an In- ſhew the Special Batter to avoid it. If an Jnfant make a Let- 
3 ter of Attozney, it is agreed to be void, and pet he cannot plead 
is void. Non eſt factum: And the Difference taken, that the Deed of an 
Inkant whereby he gives an Authozity is void, but where he pal⸗ 
ſeth any Intereſt, only voidable, is not agreeable to Reaſon, fo: 
A | 


by 
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by that Means the Inkant would be moze pꝛejudiced in Paſſing Note. 
his Eſtate, than he would in giving a bare Authozity, which can- 

not be maintain d; but the Reaſon why the Feoffment of an Tdeot Livery and 
o2 Non Compos is onlp voinable, 18 becaufe of the Solemnitp * — 
of the Livery being done upon the Land, and in Utiew of the 
Country, and the Feoffee might have afterwards a Confirmation 

of his Title by Tay of Relcaſe, with TUarranty. So it is in 
Caſe of a Feoffment by Tenant in Tall, oz fo; Life, it turns 

all Remainders dependent upon their Eſtates to a Right; but if 
they had made a Bargain and Sale, 02 Surrender, &c. nothing 

had paſſed but that which lawfully might: Therefoze J hold the 
Surrender in this Caſe to be void, and the particular Eſtate 
ſtill continues to ſuppoꝛt the contingent Remainder : And ſo was 

the Opinion of the whole Court, and Judgment pro Quer. 


Britton ans I nte 424. Salk. 395, 

ritton and Cole. Ante 434. 1 Silk 395 

Ole Ch J. Now delivered the Reſolution of the Court, viz. Cartl of 8 
That the Cattle of a Stranger, being Levant and Couch. ange, Le 


vant and 


ant upon the Land of the Perſon outlawed, may be taken by Uir- Couchant on 
tue of a Levari Facias fo2 the King; fog, _ of a 
1. The Crit commands the Sheriff to levy this Duty out of 1d may be 
the Tſucs and Pꝛofits of the Land; and theſe Cattle being Le- roken by Le- 
vant and Couchant are Iſſues, foꝛ omnia mobilia upon the Land 3 ; 
are J\lucs. W. 2. cap. 29. 2 Inſt. 453- Fleta, lib. 2. 68. For, 2 
2. The Land is Ocbto2 to the King, and that makes the Cat⸗ The car. 
tle liable to be taken, and if he ſhould not have this Paivilege, it 5 »*< wii 
would lie in the Bzcaſt of the Owner of the Land by any ſpecial ag wit — 
Agreement of his, to defeat the King of all the Benefit he is to .. Toe * 
reap by the Dutlawzp, fo2 he can have no Remedy upon the Re- is Debtor, 
coꝛd of the Outlawzy againſt a Stranger to recover the Money —oky * 
upon the Agreement, it being a Sum in groſs and collateral to 
his Intereſt. If the Perſon outlaw'd had allen d his Eſtate, and 
the Feoffee had put in his Cattle, they ſhould have been ſubject 
to a Scizure by the King, the Feoffee having the Eftate in the 
ſame Plight and Condition as the Fcoffo2 had it, aud tho the 
Feoffment be good, yet it deſtroys not the King's Title; ſo the 
Iſſues of a Juro? ſhall be levied by Levari upon the Cattle of the 
Feoffce after Alienation : But if befoze Judgment of Dutlawop = 
the Land be allen d, that pzevents the King from the Pernancy 
ok the Pꝛofits. 9 H. 7. 39 But if after the Juquiſition found 
it will not, ko; tis by the Inquiſition that the Intereſt is veſted 
1n the King, and befoze that he hath nothing at all. Hardr. 101. 
Ray m. 17. 
It hath been objefcd, that the Goods of the Perſon outlawed 
are * Jfſucs, which are to be levied by the Levari, but that 
can- 
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cannot be, fo2 thoſe are the King's without Jnquiſition, and that 
makes out the Difference between Chattels real and perſonal; the 
one being leviable by Levari, the other not. Foz ought appears 
by the Recowd, the Plaintiff Here may be Feoffee, o2 claim any 
other ſpecial Intereſt upon the Land befoze the Outlawꝛy com- 
mitted; but if he were, that will not avail Him, ſince he hath 
ſhewn his Title by (Uay of Replication, fo2 the Plea in Bar is 
good, the Defendant averring, that the Beaſts were Levant and 
Couchant ; and ſuppoſe the Platntiff had a Title to the Land 
p2io2 ro the Inquiſition, yet ik that Title be not particularly 
found therein, he cannot juſtify by it in Aﬀion of Treſpals, but 
ought to no into the Exchequer, and by Way of Monſtrance de 
droit, ſhew his Right there. Tf theſe Cattle came upon the 
Land by Treſpaſs, the Owner ſhall have no greater Advantage 
than the Feoffee oz Alienee, but they ſhall ſtill be liable to be ta- 
ken, fo? if he that hath Title to the Land hath no Remedy upon 


ſuch a Setzure, a fortiori, he that hath no Title can have none. 


The Caſe in 3 Cro. 431. is good Law, where it is ſaid, that no 
Goods ſhall be taken upon the Land but the Goods of the Debtoz, 


not the Goods of a Stranger; and the Reaſon is there, foz that 


being a Fieri Facias gives the Sheriff Authozity to levy only de 
bonis & catallis of the Owner, and therefoze differs from a Le- 
vari Facias, which gives Authozity to levy de exitibus terræ. The 


CUrits of Execution fo2 the King are a Ca. Sa. to take the Body, 


Fi. Fa. to take the Goods, extendi Fa. to take the Lands; and 


the long CUrit in the Exchequer, which compꝛehends them all: 


Now, even by that CUrit, the Goods of a Stranger cannot be 
taken, becauſe the Sheriff hath no ſuch Authozity thereby, but o⸗ 
therwiſe it is of a Levari Facias de exitibus terræ. The Mod 


Iſſues chargeth the Inheritance, fo2 if Tenant fo2 Life dieth be: 
koze they are levied, they ſhall be levied upon the Inheritance, the 


Land being the Debtoz; if any Officer fo? Life fozfeit Jſſues, it 
is a Charge upon the Jnheritance, and the Reverſioner in Fee 
is liable to them: But if Tenant ko; Life be outlawed, there 
may be a Doubt, whether the Arrears of Iſſues may be levied 
upon him in Reverſion, becauſe they pꝛoceed from the Default 
and Negle# of the Tenant fo Like; but in the Caſe of an Offf- 
cer it is otherwiſe. If the Lozd of a Bano? foxfeit Iſſues, they 
ſhall be levied not only upon the Freeholders but Copyholders 
likewiſe. 2 Roll. 157. And tho' the Cattle of one Tenant in 
Common ſhall not be taken upon the Dutlawzy of another. 
Lane 79. eſpecially where it 1s found by Jnquiſition, that the 
Party outlawed had only a Moietp, and the Levari commands 


the Sheriff to levy Jſſues only of a Moiety, as in that Caſe; 


yet the Cattle of a Stranger that come in by MUrong ſhould be 
liable to be taken; but if the Inquiſition had found a Title ge- 
nerally fo2 the King, without taking Notice of the Tn in 

2 | : | | om. 
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Common, cven the Beaſts of the other Tenant in Common 
might be taken upon the Levari, and he hath no Remedy, but 
as akozeſaid, by Pleading his 22 in the Exchequer by Mon- 
{trance de droit. So a Commonrtr? 
cial Inquiſition liable to be taken upon a Foꝛkeiture of Jſſues, by 
Him that hath Paſture in the Land, but othcrwiſe upon a general 
Inquiſition fo2 the Reaſons afo?cſatd, [ The Cattle of, a Sttran- 
ger are diſtrainable tp2 Rent. Service, 'and Fe nt and duch 
ant, ko: d Rent Chärge, which is agatück tommnlon Vißbt, be- 
cauſe the Land is the Debtoz, which Caſe differs not in Reaſon 
from the Caſe befoze us: Therefoze as to this Point Judg⸗ 
ment muſt be fo2 the Defendant. But . 
The Defendant in his Plea ought to have 98 tbe Reco 
the Outtaw)y, being a Stranger, and not juffifying under t 
Command of the Sheriff, his Pꝛecept being directed to Anthony 


Powell and Joſeph Powell: And fo2 this Cauſe his Plea is 


naught, he only taking Notice of the Outtatwp in the Recital 
of the CUrit, which is not ſufficient ; but had he juſtify d under the 
Command of the Sheriff, o2 his Bailiffs, then it were well c- 
nough. Fo? if a CArit of Execution be directed to the. Sheriff, 
whereas there is no Judgment obtatn'd, and the Sheriff com- 
mands his Bailiffs to do Execution, which they do accoꝛdingly, 
they are juſtifiable, fo2 thep need not take Notice whether there 


be a Judgment, oz no, noꝛ is it neceſſary fo2 them to plead it in 


Accions of Trelpals; but otherwiſe it is of a Stranger; fo2 in 
Treſpaſs'he cannot juſtify that he pꝛocured the Plaintiff to be ta: 
ken in Execution, without chewing the Judgment; but if he ju- 
ſtifies by Command of the Dfficer, then ye would be in the ſame 
Condition as they : And fa Treſpaſs ſuch C caverſ- 
able, 1 Leon. 150. 2 Leon. 215. 1 Roll. Rep. 46. But otherwiſe 
in a Replevin. Jn an Avowyy fo? Damage-feaſant, the Demand 
is traberſable. 1 5 5 
Mherekoze, beraule the Defendant hath not by his Plea made a 
god Jultilication. | 3 = 
Judgment pro Quer. 


D E 


8 Cattle are not upon a ſpe: * 


Command is traver(- 
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Covenant 
and ſeveral 
Breaches 
Jaid, one be- 
ing local, 
tried out of 
the County, 
yet aided af. 
ter Verdict. 


DE 
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Lady Calverley verſus Sir Richard Leving. 


Ovenant laid at Tarvin in the County of Cheſter, upon 

a Demile of a Houle ſituate in the City of Cheſter. 
And ſeveral Bꝛeaches were aſſigned, viz. foꝛ Non - pay⸗ 

ment of the Rent, and fo2 not Keeping the Houle in 

Repaſr. The Defendant, as to the Rent, pleaded Riens arrear, 
and that he had kept the Houſe in good Repair, &c. WMhereup. 
on ſeveral Jſſues were joined, and the Cauſe was tried by Mitti- 
mus befoꝛe the Chief Juſtice of Cheſter at the laſt aMzes, where 
the Plaintiff obtained a Uerdict and ſeveral Damages upon the 


ſeveral Iſſues: And now it was moved by Sir Barth. Shower, 


that this was a Miſ-trial as to the Repairs, fo; it appears the 
Houſe is ſituate in the City of Cheſter, which is a diſtinct Coun- 
ty, and the Iſſue being local, could not be try'd by a Jury de Vi- 
cineto de Tarvin in Com. Celtr, and to that Opinion the Chiet 


Juſtice at firſt inclined; but afterwards the whole Court held, 


The Title in 
an Avowry 
is to be tra- 
vers'd. 


that it was aided after the Uerdict by the Stat. 16 & 17 Car. 2. 
being try'd by a Jury of the County where the Adlon was laid, 


Challenor verſus Clayton. 


N Replevin, the Defendant avows fo2 Rent, and declares. that 
he was poſſeſſed of a Term fo? (ſeveral Years then, and yct to 
come, and made a Leaſe to the Plaintiff, rendzing _ 
5 | dil 
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Plaintiff replies, Nil habuit in tenementis, to which the Deen ken 478. 
dant demurs, becauſe he ought to have traverſed the Title ſct 

foꝛth in the Avow?y, it being neceſſary in this Action to ſet fo2th a 

Title, and therckoze it differs from an Action ok Debt fo2 Rent, 

fo2 that being a pcrſonal Action, the Title need not be let fozth, 

and ik it ſhould, would be unncceſſary, and therefo2e need not be 
anſwered, as it ought to be in this Caſe. And the Caſe of Sy- Ante 27 


mons verſus Paſhley, 2 Jac. 2. was cited as Authozity in Point: 
And the Court inclined to that Opinion. 


Sed adjournatur. 


Jones & U verſus 


N Aſſault and Battery by Baron and Feme. The Defendant 1a Burrery by 
pleads, ne unques accouple in loyal Matrimony; to which 80» & 
the Plaintiff demurr'd, and it was held, that the Plea was couple, no 
natight, fo2 it cannot be tryd at the Common Law, the Juriſ- Pls, as not 

didion whereof ought not to be taken away in perſonal Actions. aud ber 


Pais. 


Butcher verſus Andrews. 


\ Sſumpſit. The Plaintiff declares, that the Defendant, in Aſumpſictin 
Conſideration the Plaintiff would lend his Son 101. pꝛo⸗ 1 N 
miſed to pay it: Upon Non Aſſumpſit pleaded, and Uerdi# pro Plaintift 
Quer', It was moved in Arreſt of Judgment, that the Pꝛomiſe would lend 
of the Father wanted a ſufficient Conſideration : And this Dif: Þ* Degen. 
ference was taken by Holt Ch. J. There the P2omiſe of the Fa- 101.) the De- 

ther is in Conſideration, that the Plaintiff would lend Money, feod4o pro- 
&c. and where it is in Conſideration, that he would pay Money ir, i, on 7 
to his Son. In the kozmer Caſe an Indebitatus Aſſumpſit lies collateral 
not againſt the Father, fo2 it is a collateral Pꝛomiſe, and ought ? mie, de. 
to be in TUriting, accozding to the Stat. of Frauds: But in the 
other Caſe, Payment to the Son upon the Requeſt of the Fa- 
ther is in Law a Payment to the Father, who is the only 
Debtoz, and therefoze ſhall be liable to the Action. | 


Kingſton verſus Read (at Guildhall): 


N Trover the Defendant cannot give a Releaſe in Evidence, 4 Ne 
but ought to have pleaded it. ES 3 
It was likewile reſolved by Holt Ch. J. That an Anſwer in bur mutt ve 
Chancery ſhall not be admitted as Evidence at Common Law, Pieds. 
unicſs it be pꝛoved to be (wozn by him agatnſt whom it is pꝛodu⸗Wbere An- 
. Ced, fo; it might be (ſwom by _— in his Name bekoze a * — - — 
| PP er 


dense. 
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which is given in Evidence be pertinent to the Matter contained 
in the Bill, fo2 elle it ſhould be accounted void and ſuperfluous. 


2 Salk 444- Martin verſus Crump. 
Bailiff to Ccount againſt the Ocfendant as Bailiff, who pleads in d. 
1 batement, that he was made Bailiff to the JIlaintiff and 


for the Sur- J. S. Joint Merchants in Trade, and that the ſaid J. 58 is dead 
vivor. and the Plaintiff ſurvived, and therekoze the Action ought to be 
bought by the Plaintiff and the Executoꝛ of J. S. and not by the 
Plaintiff only. | 
The Plaintiff demurs, and Shower argued fo2 him againſt 
this Plea, fo2 tho by the Law of Merchants there be no Survt- 
vozſhip as to the Stock. 1 Inſt. 172, 182. pet that is to be un- 
derſtood with Relation to the Jntereſt and not to the Remedy: 
The Survivo2 ſhall have the Action, tho' the Erecuto2 of the 
Merchant deceaſed ſhall have a Share in that which is recovered. 
28 Cor. 2. 2 Lev. 188. S. C. Hall verſus Huffam, 3 Kee. 737. 798. 
Reg. 125. 3 Leon. 264. where the Penalty of a Bond ſhall go to 
the Benefit of the City of London, and yet the Chamberlain 
have the Action. Jn a Rationabili parte bonorum, the Admini- 
ſtratoꝛ muſt have the Action; and it muſt be agreed, that the Exe⸗ 
cuto?2 and the (urviving Merchant cannot be ſued ſo as to be made 
joint Defendants, and fo2 the ſame Reaſon cannot join as Plain⸗ 
tiffs; and this is not diſagreeable to the Rules of the Com- 
mon Law, where one ſhall enter koz a Condition bzoken, and 
another take the Benefit of it. Inſt. 12. 202. And tho J admit 
that the Executoꝛ may have an Accompt againſt the ſurviving 
Merchants, 3 Leon. 264. pet he cannot ſue a Stranger. 2 Cro. 
410. Hackwell verſus Enſtman. 5 
Northy pro Defendente. Tenants in Common muſt join in 
perſonal Actions; and ſince there is no Survivozſhip among 
Merchants, the Executoz and Survivo2 are Tenants in Com- 
mon, and therefoze muſt join. Reg. 135. be 
Holt Ch. J. The Contract with the Bailiff is entire and joint, 
and by the Death of the one ſurvives to the other. Now, ſuppoſe 
the Facto2 ſhould bzing his Aﬀion fo2 his Wages, it muſt be a- 
gainſt the Survivo2 only. Jt is a little pꝛepoſterous fo2 one to 
ſue in his own Right and the other in Right of another; fo2 
ould they recover and have Judgment and then one die, ſhould 
the Survivo? have the TUhole, oz muſt there be a Diviſion pꝛo⸗ 
poꝛtionable to their Intereſt? Ad quod non fuit Reſponſum. 
Adjournatur. 


2 | Atkinſon 


— 
Ke 2 
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| Arkinſon werſus Corniſh. 5 Mod. 395; 


J2 this Caſe Holt Ch. J. took this Difference between an Ad- Oed be. 
miniſtration granted durante minori ætate of an Infant Exe- rn num 
cutoꝛ, and where it is granted durante minori ztate of an Infant rente minori- 
Adminiſtratoz. In the foꝛmer Caſe it ceaſcth at the Age of ſe- h e 
venteen, in the other not till twenty-one ; becauſe an Exccutoz tor and of an 
by the Civil Law may take that Office upon him at ſcventeen ; I=fanc Admi- 

But an Adminiſtratoꝛ being created by Statute, the Time of his oc. 


full Age muſt be granted by the Common Law. 


Carter verſus Shepherd. Salk 507. 


[DE Plaintiff having a Bill of 1001. upon the Defen- & nitg 
dant, a Goldſmith, he came to receive it, and after 50 1. , G010mick 
Part of the 1c0 l. was told out, the Plaintiff took it and put it „ad puttiog 
into his own Bag, and while he was telling the other 50 l. the aq utah _ 
Bag was ſtoln off the Counter; the Queſtion was, whether the woch while 
Plaintiff oz the Goldſmith ſhould bear the Loſs. And it was re- he is telling. 


ſolved upon a Reference to the Judges, that the Plaintiff muſt ON. 
bear it, fo2 by putting up the Boney into his own Bag, he had wel bear the 
thereby gained a Pꝛoperty in it, and app2opziated it to his own Ls 

Ale; and if the Detinue had been bzought foz the Money in the 


Bag, it muſt be againſt the — and not the Goldſmith. 
Wherefore, &c. 


Oldham Ver ſus 2 ickering. 2 Salk. 642. 


T was moved fo2 a Prohibition to the Chancery-Court of Prohibition, 
Cheſter, upon a Suggeſtion that the Defendant had firſt li- of en 

belled in the Eccleſiaſtical Court againſt the now Plaintiff, ag Eſtate put 
Adminiſtratoz, 8c. to have Diſtribution of an Effate pur auter _ 
vie, which being not diſtributable by the Rules of the Common 
Law, a Pꝛohibition was granted to ſtay that Suit, notwith- 
ſtanding which the Defendant had erhibited his Bill in the Exche⸗ 
quer at Cheſter fo2 the ſame Batter which was contained in the 
Libel. and a Pꝛohibition was granted, niſi. 


Hains verſus Soper. 


Sſumpſit. The Plaintiff declares fo2 Money lent 25 Martii, 22 
Anno Domini Regis Gulielmi nono, but omits the Ccloꝛd _ 


egis Regni 


Regni, ſo that it might be taken (as was ſaid) fo2 the ninth Pear implied. 
— of 
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ok his Life as well as of his Reign. But per Holt Ch. J. it 


In Avowrics 
the Com- 
mencement 
of particular 
Eſtates muſt 
be ſhewn, 
and any of 
the meſne 
Aſſignments 
21 traveiſ- 
able. 

Ante 373, 
&c. 


muſt be intended the ninth Pear of his Reign, by Reaſon of the 
cUow Regis, which muſt have Relation to his politick Capacity 
as King, and not to his natural Capacity. 

A Judicium pro Quer. 


Scilly verſus Dalby. 


Eplevin. The Dekendant avows under the Executo? of J. s. 
and ſets fozth, that J. S. was poſſeſſed of the Locus in quo, 
fo2 the Term of 500 Pears, and demiled to the Plaintiff fo2 499 
Pears, rendzing Rent, and that ſo much Rent was arrear. The 
Plaintiff demurs to this Avow2p; and it was argued by Carthue 
fo: the Plaintiff, that the Commencement of the particular 
Eſtate of J. S. ought to be ſhewn, Inſt. 303. b. Here the Title 
comes in Queſtion, and therefoze differs from the Caſes of Debt 
fo2 Rent, where the Title is only Jnducement. 1 Cro. 571. 
Scavage verſus Hawkins, 1 Cro. 138. Skevil verſus Avery. Yelv. 
147. Witham wverſns Barker. And he cited the Caſe of Langford 
verſus Webber, which vide ante | | 
Northy pro Defendente. That an Avbowyy is in Nature of a 


Count. Jn Avowyy koꝛ Damage-fealant, need ſay no mozc, than 


Ante 27. 


that the Locus in quo is liberum tenementum, &c. Owen 51. 


Dy. 171. b. and he ſaid, that in the Caſe of Paſhley verſas Sey- 


mour, 2 Jac. 2. This Pleading was allow'd to be good. be⸗ 
cauſe it did not appear, that the Plaintiff did pꝛetend to any Ti⸗ 
tle. But, 3 

The Court held the avowzy to be ill, fo2 he ought to ſhew the 
Commencement of the particular Eſtate, as that ſuch a one was 
ſeiſed in Fee, and demiled, &c. that it might appear, that the 
Eſtate out of which it was derived is ſuffictent to (uppozt it, fo2 
that Sellin in Fee might be traverfed ; and tho there may be 
twenty Aſugnments, which it would be tedions and difficult (and 
(if any bf them were loſt) (mpoible) to ſet fozth, pet that will 


not be a ſufficient Realon to alter an effabliſh'd Rule in Pleading, 


fo? Here the Avowzp is in the Realty, and any of the meine Al⸗ 


ſiguments is traberſable, but the Poſſeſſionatus cannot be traver - 


Divrifiry be. 
cween 2 
Count ad 
Avowry. 


Ante 473. 


ſed; and it was agreed, that chere is a Difference between a De⸗ 
claration and Avowp, ko; in Debt fo2 Rent the Commencement 


ok the Eſtate need not be ſhewn in the Declaration, not being 


material. And the Ch. J. faid obiter, that upon a Nil habuit in 
tenementis, ik the Plaintiff replies he was ſeiſed in Fee, and 


pꝛoves an Eſtate ſufficient to ſuppo2t the Leaſe, it is well enough 
that being but meer Matter of Foꝛm. 


4 Judicium pro Quer niſi. 


Barrett 


— 
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Barrett verſets Scrimſhau. 


Eplevin. The Dekendant in his Avowzy pleads, that the Demurrer to 
Beaſts taken belong to a third Perſon, and not to the „o (er 

Plaintiff, and therefoze pꝛays a Return: To this the Plaintiff te 8-44 be. 
demurs, fo? on the Avowant's own ſhewing he ought not to long 70 
have return, having admitted the Pzoperty of the Beafts to be an, ©.) 
in another; but Judgment was given fo2 the Defendant, fo2 the b. P!-ivcif 
pꝛio? Poſſeſſion was in him, and he hath a Right agaiuſt all o. - 
thers but the right Owner, and the Plaiatiff by his Demurrer 
hath admitted, that he hath no Pꝛopertp in them. 


Judgment fo? the Avowant. 
Rex verſus Dove. 


* an Inkozmation fo2 ſending a Challenge to a Commil⸗ e 
ſioner of the Land⸗Tax, in ower to deter others from Challenge to 
executing the ſaid Office purſuant to an Act of Parliament, &c. ** Officer, 
The Defendant demurred, and Judgment was given fo2 him, by ns be 
Reaſon of a Miſ-recital of the Statute; fo2 tho' this were an fron execu- 
Dffence puniſhable at the Common Law, pet being tyd up by a "#5 ** 4 
particular Relation to the Statute, as done to a CommiConer went. ill 
created by that Stat. Jf there were no ſuch Stat. there could for miſreci- 
be no ſuch Comnufioner, and conſequently no Offence. — 2 


Fence at Com-. 
mon Law, 


Cromwell verſus Grimſdale. 


Ebt upon a Bond againſt the Defendant as Adminiſtratoz of Bond Qua- 
one Erlwin, and declares, that the Jnteſtate primo die Gusdrigiat 
Julii, Anno Dom. 1674. per quoddam ſcriptum ſuum obligator. good. . 
cujus dat. eſt eodem die & anno conceſſit ſe tener. præfat. (quer.) 
in quadragint. libr per hæc verba in quadrans libr. The Defen- 
dant pleaded Non eſt factum; and the Jury find, that the Inte⸗ 
ſtate ſeald and deliver d quoddam ſcriptum in hæc verba nove- 
rint, &c. obl. A. B. in Com. præd. Mid. in quadrans libr. &c. 
dat. Anno Regni Regis Caroli ſecundi, 1674. and doubted it this 
were the Inteſtates Deco modo & forma. Note, Alſo it was 
found, that the Jnteſtate in the Body of the Bond was called 
Erlin, and ſubſribed Erlwin, and he was ſued as Adminiſtrato? of 
Erlin alias Erlwin : But as to that, Holt ſaid, the ſubſcribing the 
— not eſſential, and the Name in the Bond was only 

material. 


Alter 
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Termino Paſchæ. 


Differ. inter 
dat. & geren. 
dat”, 


Poor's Set. 
tlement. 


.:, I EE — — — — 


After ieveral Arguments at the Bar, and many Caſes cited, 
the Chick Juſtice delivered the Reſolution of the Court fo2 the 
Plaintiff, tho? he (aid this Bond was as inartificial as any could 
be; yet it appearing plainly by the Condition, that it was the 
Meaning of the Parties, that it ſhould be a Bond of 40 J. fo; 
Payment of 201. 128. and Quadrans being ſomewhat like four, 
they thought it might be allowed as well as Seſſanta (Hob. 19. 
Parker verſus Kenedy) fo2 Sexaginta, and other Caſco ; 
and the Date being impoſſible, any Date may be alledgeo, and 
they relicd upon Yelv. 193. Which upon Search agtees with the 
Roll, and tho the Platntiff ſcems to tie it up, by ſaping cujas 
dat eſt, yet the Ch. J. laid, that Date map be taken fo2 the Oe⸗ 
livery, but if it had been geren. dat. it had been incurable, which 
Difference ſeem d very nice. „ 

- | Judicium pro Quer'. 


An Dwer made by two Juſtices of the Peace ſaith, that ſuch 
Den, (by Name) with their Wives and Childzen, were lately 


come, &c. and then Owders, that they and their Families ſhould 


Mend 
ro fign a 
Poor's Rare. 


be removed, which Hole ſaid was too incertain, fo; it may com- 
2 moze than came in, and therefoze he inclined to quaſh it. 
He laid 5 

Juſtices may make one Oper to remove ſeveral Families, and 
upon Appeal to Seſſions they may reverſe it quoad one, 

A poo? Man ought to have Notice and to be heard bekoze he 
be removed; if it can be, tis fit it ſhould be ſo, but not abſolute- 
ly neceſſary. 5 

A Servant well ſettled, being with a Maſter removeable, can- 
not be removed with him, by 43 Eliz but the Baſter may com: 
plain upon the Retainer. | 


AMandamus to ſign a Poss Rate was direfed to the Juſti⸗ 
ces of the Peace of the Pꝛecinck of the Cathcdzal Church of 
Norwich. They return, that fo2 ſeveral Pears paſt Complaint 
was made, that the Poozs Rates Were uncqual, and that upon 
Examination they found, that they did not aſſeſs by an equal 


Pound Rate; and they give ſeveral Jnſtances of the Jnequality of 


one Aſſeſſment: And that one of the Ovecricers bzought another 

Rate, which they thought moꝛe equal, and ſigned that. 
Mountague moved fo; a peremptozp Mandamus, and cited Sid. 

337 Caſe of Pererborough. He ſaid the Church warden and O⸗ 


'vcrſecr may fix the Rate by their Dilcretion, and tis not neceſ- 


ſary to be by Pound-Rate, they might have reſpect to the Num: 
ber of the Family, &c Dalton, cap. 73. fol. 149. and the Per⸗ 
ſon grieved Hath Remedy by Appeal: And as to this Point the 
Court agrecd, that the Vent is no ſtanding Rule, fo2 Circum- 
ner may differ, and there ought to be regard 24 ſtatum & fa- 
ult ates. 


4 Then 
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Then it wag urged by Sir Barth. *hower fo; the Juſtices, that 
the Mandamus ſhould not have been to fign a Rate alrcady made, 
but to put the Ac of 43 Eliz. in Execution; tis to be by and 
with the Conſent of the Juſtices, in like Manner as the Church- 
wardens are to have the Conſent of the Pariſhioners; there is 
no luch Wo2d in the Ac as ſigning it; what if the Juſtices be of 
Opinion, that it is unequal (whether it be ſo 02 not) ſhall they be 
compelled to ſign it: 

Holt Ch. J. Haſitavit, and ſaid it is to be a reaſonable honeſt. 
Oilcreiton, not Humour, ſure the Juſtices are under an Obliga⸗ 
tion to conſent ; and this Mandamus had been better, if it had been 
to conſent. But here the Rate refuſed was made by one Church- 
warden and Overſeer, and the Juſtices have confirmed another 
made by another Church warden and Dverſcer ; perhaps neithet 
was good, but why had not the Juſtices Eleeion. 


Benner and Hill. 


Wt one pleads in Abatement a Matter of Fact, and the Replication 
Plaintiff replieth and traverſeth the Matter of the Plea, Avatar 

he may conclude either Judicium fi actio, o; Quod reſpondeat 

ouſter, fo2 if the Defendant joins Jſſue, it will be final, if demur, 

it will be Reſpond. ouſter, but if the Joinder in Demurrer con- 

clude in Bar, tis ill. Per Holt Ch. J. 


There a Rule is entred into by Conſent to refer a Patter to Rule by Con 
the Judge of Alfiſe, there needs no Yotion to make his Oxer a ef Court. 
Rule of Court, foz the koꝛmer Rule gives it a Sanction, 


Hall EP Jackſon. 


Rro2 of a Judgment in Boſton Court, where the Defendant 2 
pleaded a fozeign Plea; the Plaintiff replies, that the De- _— 
| fendant had befoze taken an Imparlance, and ought not to be ad» there after 
mitted to plead ſuch Plea, and thereupon a Reſpondeas ouſter. Imparlance. 
| Then Judgment is given in Chick by Nihil dicit. Parker aflign- 
ed fo2 Erro), 
1. They have allowed the fozeign Plea, and entred it upon Rc⸗ 
cod, fo that they ought not to have pꝛoceeded. 
2. The Judgment is Conſideratum fuit fo2 Conſi deratum eſt. 
Cur'. The firſt is no Erro? at all, fo2 the ]Ilaintiff might well ST 4 
eſtop him after Jmparlance, but the fecond Erroz of Conſidera- 
tum fuit 1s fatal. 


Reverſetur niſi. 


D E 


nnn. 


an Termino Sanctæ Trinitatis. 
D E 
Term. Sanctæ Trin. 


Anno 1o Willielmi III. Regis, in B. R. 


——_—w_ 


1 Salk. 15,16, | Iveſon verſus Moor. 
17. | 


Caſe for ftop- Ction upon the Caſe. The Plaintiff declares, that he 
ping a Way A was ſeiſed in Fee of a certain Colliery, and the De- 


r= 9 fendant fraudulently intending to depzive the Plaintiff 
quod he loſt of the Sale of his Coal, and to ſeduce his Cuſtom- - 


kis Cuſto- ets from buping the ſaid Coal, did ſtop up a certain Highway 
not ſbewing leading to the ſaid Colliery, per quod the Plaintiff loſt divers 
a ſpccial D. Cuſtomers. And now, after Uerdict fo2 the Plaintiff, it was 
— moved in Arreſt of Judgment, that this Action lies not, fo2 this 
is a publick Nuſance p2eſentable in the Leet. Inſt. 56. 5 Co. 73. 
Williams's Caſe, 9 Co. 113. 27 H. 8. 27. 2 Cro. 446, 491. 
Mo. 180. and here, if the Action lap fo2 one, it would lie fo; eve- 
ry one, which would be inconvenient; and they cited the Caſe of 
Pain and Partridge, Paſch. 2 Will. & Mar. Rot. 43. where a Cu- 
ſtom was laid in a Gill to be free of Toll in paſſing over a Fer- 
ry, and an Action bzought by one of the Inhabitants againſt the 
Defendant fo2 not keeping the Ferry-boat : The Defendant 
pleaded, that he had creed a Boidge, which was moze convenient; 
and it was held, that the Cuſtom was good, and the Julſtifica- 
tion ill; but becauſe the Injurp was publick, adjudg'd not adion⸗ 
able. (But Holt Ch. J. ſaid, if the Ferry had been up, and the 
— had exacted Toll of an Jnhabitant, an Aﬀton would 
have lain. WS 


Fo? the Plaintiff it was urged, that where there is a particu- 
lar Damage to one moze than another, the Action well lies, whe⸗ 
ther the Damage be perſonal to himſelf, or by the Loſs 8 Vis 

— oke, 
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Hozſc, Ke. (foꝛ as to that the Books matze no Diftinition) And 
here the Plaintiff hath alledged ſpecial Damages in the Loſs of 
the Sale of his Coal. W. jones 156. The Stopping a High 
wap, whereby the JIlaintiff was fo2ced to catrp his Tithcs a fur- 
ther Way about, adjudg'd afionable, tho the Damages were 
but conſequential (which leemd a ſtrong Cale. Ik J have a 
Fair, by Kcaſon whereof Toll is due to me, if J am obſiruitep 
from the Receipt of it, an QAion lies. 2 Cro. 33, 122. S0 
where J oz my Servants are hindzed by Thecats from digging 
in my Quarry of Stone. 2 Cro. 567. So fo2 crefting a Nu- 
ſance, whereby an Jnn-keeper loſcth his Cuſtomers, 1 Cro. 510. 
Roll. 88. S. C. 

The Court inclined, that there being no particular Jinzury in 
this Caſe, but only a particular Damage conſequenital to the 
general Jnjury done to the JIublick, the Ation would not lie; 
but however, that the Ackion here was not maintamable without 
ſpecial Damage, fo2 the Obſtruction of the May is not the Cauſe 
of Action, but the Conſequent which ariſeth from it: Aud where 
the Action lieth not without ſpecial Damage, the per quod ought Per quc. 
to be certain and particular, but where the Aﬀion lieth without 
ſpecial Damage, (as in the Caſe cited 1 Cro. 510.) there the 
per quod is only fo? aggravation, and needs not be lo p2ecile. 

Adjournatur. 


Nota. In this Caſe Holt Ch. J. cited a Suffolk Caſe of Bertue 
and Bourn, where the Plaintiff contrafed with the Oekendant, 
to bzing Timber in the Plaintiff's Cart, and deliver it in the De. 
fendant's Pard. Jt was bꝛought in a cold Day; the Ogſendant 
refuſed to come and unload it, whereby the Holes got and 
two of them died, fo2 which the Plaintiff bꝛought his Action, but 
could not obtain Judgment. 


Roſwell and Prior. 3 
Ction upon the Caſe. The Plaintiff declares, that he was - Cale for 

| poſſeſs'd of a Meſſuage and twenty Lights. per quz lux "pane 
inferri conſuevit & adtunc debuit; and that the Oefendant did ought to te 
build a Houle lo near the Plaintiff? g Houſe, that thereby he ſtopt — 
the ſaid Lights. And after Uerdi# pro Quer, it was moved in &c. : 
Arreſt of Judgment, that the Plaintiff did not ſhew any Title to 
the Lights by Pꝛeſcription, 02 ſaping, that it was antiquum Mel- 
ſuagium. 1 Cro. 325. 

But it was anſwered by Northy, that the Poſſeon is ſutti- 
cient to ſuppozt the Adion againſt the Wrong-docr : And theſe 
Authonties were cited Fitz. Tit. Entry 87. Tit. Writ 674. Br. 
Hors de ſon Fee 1. 2 Cro. 43. Ow. 109. 3 Cro. 335. 9 Co.53. b. 


Qqq I Crg. 


—_—_— — 


Le 


an Termino Sanctæ Trinitatis. 


1 Cro. 499. 3 Cro. 419. 1 Roll. 393. 1 Ven. 237. Poph. 168, 

170. 2 Cro. 256, 257. 3 Mod. 48. 2 Cro. 605. 1 Cro. 575. 

2 Jo. 148. And (in Michaelmas-Term following) it was ad: 

Conſuevie Judg'd, that Want of Antiquum Meſſuagium was help'd by the 

imports Pre- Uerdict, and ſaid Conſuevit tmpoxts a Preſcription, but it would 

<ription- Q yave been naught upon Demurrer ; koz the Defendant might not 
be a Wrong: doer, erefting upon his own Sound, &c. 


—— —— 


Dr. Groinyel's Caſe. 
n Olt Ch. J. ſaid in this Caſe obiter. Jf a Juſtice of the 
ment for a Peace commits one as a reputed Father of a Baſtard: 


Child Juſt Child, and afterwards it appears, that the Child was no Ba- 


ces of Peace's ffard, he muſt Anſwer it; otherwiſe if the Ozder were only rever⸗ 
* to be ſed, becauſe another were Father: So the Caſe of Terry and 
Grain d in Huntington. Hardr. 481. the Officer had been no Treſpaſſo2 if the 
N Liquo2 had been exciſable. 


Toms verſus Lloyd. 


"NAſe. The Dekendant pleads his Puvilege as Clerk to the 
Clerk of the Pells, and upon a Demurrer had Judgment, 
but was denyd to have Coſts; fo2 per Curiam, this is out of 
the Meaning of the late Act of Paritament againſt frivolous and 
veratious Suits, which gives Coſts ta Defendants upon Judg⸗ 
ment Demurrer ; koz in this Cale, if the Plaintiff had 
Judgiaat, he ſhould not have Coſts, le cannot take it fo2 a 
vexatious Suit, where the Defendant hath Judgment only upon 
a Plea in Abatement. TT. 


| Gs Mod. Ellis verſus Ellis. 


No Diff. JF Ndebitatus Aſſumpſit fo2 501. Money lent, the Defendant 
Moree 1 pleads Jufancy; the Plaintiff replies, that the Boney lent 
lent an In- WAS laid out fo2 NNeceſſarics fo2 the Defendant and his Family; 
_— "< to which the Defendant demurs, and it was objeded, that the 
\ Gries, ang Contract of the Jnfant upon the Lending of the Money was void, 
where the and by Matter ex poſt facto, could not be made good; alſo a 
38 Difference is in the Caſeg where Money is laid out fo2 the Ale 
for him. ok an Inkant; and where it is lent him, in the one Cale it is 
m_ de fekt to the Diſcretion of the Jufant to judge what is neceſſary, in 
hoc. the other not. But it was reſolved as to this Point, that there 
is no Difference, whether the Jnfant himſelf buy the Meceſſaries 
02 a Stranger fo2 him; fo2 in both Caſes it will come in Iſſue 


4 


upon 


— — — — - 


lt. 
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upon the Trial, whether the Goods were convenient fo1 his De- 

gree and Quality; and if they were ſo, he ſhall be chargrable, 

as well fo? the Boney lent him to buy them, as he ſhould have 

been fo2 the Ptice of the Goods themlelves. | But becauſe the 
Plaintiff had laid the Venue where the Boney was lent, mth Venue il. 
not where the Neceſſaries were bought. Judgment was given 


againſt him. 
Owen verſus Bulkley. 


Abbt upon a Bond. The Dekendant pleads the Condition Marrer in 
fo2 the Payment of thzxe ſeveral Sums at thzee ſeveral 8 
Daps, and that he hath paid two of them at the Days limited, ment, ill. 
and the Third is not pet come, and concludes in Abatement ; 
and it was argued, that this ought to be pleaded in Bar, and 
not in Abatement; fo2 in every Plea in Abatement, the Deken⸗ Ple> in A- 
dant ought to chem the Plainti how to dzing a better Writ, e bes 
and here he ſhews, that he ought to have none at all, the Day of w:ic. 
* Payment of the third Sum not being yet come, as in an Axton 
koz an Attozney's Fees, if the Ocfendant pleads, that the Plain⸗ 

tiff deliver'd no Bil of them to him, he ought to conclude in 
Bar. Jt was anſwered, that it is well enough, as a Receipt 
in Part after the Action bzought may be pleaded in Abatement. 
34 Hl. 6. 1. Mod. 214. But notwithſtanding it was adjudg'd 

per Cur no good Plea in Abatement, fo2 it ought to be pleaded. 
in Bar fo2 the Keaſons afozeſaty. = 

judicium quod Reſpondeat . 


A Mandamus being granted to the Juſtices of Nottingham to Mendamus 
ſign a Pooz's Rate fo2 the Pariſh of St. Mary; they pꝛetend 528802 e 
ſome Tenements are aſſeſſed which are out of the Pariſh. 
Holt Ch. J. It the Juſtices return, that you have aſſeſſed 
ſome Places out of the Pariſh, you are at a full Stop: CTUho 
dan bzing any Action? 4 FT 


Sherington verſus Andrews in Scaccario. 


Ota. Mz. Mynſhul infoums me, that in this Caſe it was Tenant g- 
at firſt decreed, that whereas a Tenant was eaſily aſſeſs d de dug wich 
to the King's Tar, he ſhould deduct with his Landlozd only pro che Landlord 
Rata, fo2 what he adually paid; but afterwards in Scaccario, be- CC Rata on- 
tween Sir John Werden and Pickering, the Defendant demurren 


to 
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to the Plaintiff's Bill in the like Cale; and the Demurrcr was 
allow ' d, koz it ſhould not be intended, that the Tenant paid licſs 
than the 4s. per l. accozding to the Act of Parliament. M2, 
Cheſhire likewiſe acquainted me of theſe Caſes, and ſaid he con 
ceived fo2 the ſame Reaſon, that the Demurrer was allow d in 
the latter Caſe; the Court ought not to have permitted ſuch an 
Examination in the kozmer Cale. 


1 


THE 


T A B L E. 


Abatement. 


()* pleading Matter of Fact in A- 
See fol. 479 


batement. 
Juriſdiction of the Houſe of Com- 
mons, fo pleaded. Page 18 
Juriſdiction of Mind ſor-Court, ſo plead- 
ed in Replevin. 196 
Note, No Plea to the Juriſdiction can 
be after any Kind of Imparlance. 


253 
Death of one of the Plaintiffs before 


Verdict abates the Action. 179 
Tho' ſuch Perſon was only added for 
Conformity. 263 
And for that Cauſe the Verdi& was 
ſet aſide. 169 
So Death of one Plaintiff in Error 
abates the Writ. 441.Fide 292 
But it ought to be ſuggeſted on the 
Roll before Execution. 
See Aliennee pleaded in Abatement. 


| 212, 394 
 Nul tie Vill pleaded in Abatement of 
an Appeal. 139 


Marriage of a Feme Defendant before 
the Return of the Original does 
not abate the Writ de fa#o, but 
'tis only abateable. 

Two Defendants join in a Plea in 
Abatement, an Action pending a- 
gainſt one of them. 


Baronet, for Knight and Baronet, 
pleaded in Abatement. 65 
Matter in Bar pleaded in Abatement, 
and Note, A Plea in Abatement to a 
Writ muſt give a better Writ. 483 


Time to plead after a Reſpond. ouſter. 


Ibid. 3 | 
A Confederate no Acceſſary. 17 


449 gr. 242 


144 


Where Judgment quod reſpondeat Ou- 
ſter on the firſt Plea in Abatement 


ſnall be an Eſtoppel to another Plea 
in Abatement. Page 465 


A Writ of Error pending a good 
Plea in Abatement, not in Bar. 
199, 211 


See of Time to plead in Abatemant 


after the Declaration delivered. 
a 

Plea in Abatement to an Avowry. 
375 


See fol. 19. 1 
And for Pleas in Abatement in crimi- 


nal Caſes. See Appeals and In⸗ 
dictments. 


See allo Tit. MPilnoſmer, &c. 


Acceſſary, 


Acceſſaries to Houſe- breakers ouſted 
of Clergy. 401 


One acquitted on an Indictment, yet 
bound to his Good Behaviour. 40 


Actions. 
Action may be in B. R. for 35. (i. e.) 
by a Pauper.) 6 


7 
Of Actions tranſitory, the Venue 


changed. 47, 48 
An Action againſt a Feme Covert, 


Rrr whoſe 


The TABLE. 


| whoſe Husband is alien, &. good. 
Page 402 
A criminal Priſoner not to be charg d 
with Judgments or Actions. 2 
So a Fine prevents an Action. 377 
Yet ſee one attainted, charged in Ex- 
ecution. 5 40 
See Action joint, tho the Covenant 
was ſeveral. | ; 
Several Actions on ſeveral Bills may 
be joined. 1;7,133. See 244 
Parceners muſt join in an Avowry. 
1 
part owners of a Ship muſt be all 
joined in an Action againſt _ 
11 
Both Action and Indictment lie on 
prohibitory Statutes. = 


Action for falſe Return to Parliament. 


430 
Acticns on the Cate. $Sce Caſe, 
Where Default thereof is cured by 
the Party's Appearance, Oc. 65 
In Inditment of Forcible Entry no 
Addition is neceſſary. 70 
2djournment. 


The Form of adjourning the Court 
the laſt Day of the Term. 12 


Adminiſtration and Adminiſtratoz. 


In an Action againſt an Adminiſtra- 


tor the Plaintiff need not aver, 


that Adminiſtration was commit- 
ted to the Defendant. 465 
But where the |'laintiff ſnews an Ad- 
miniſtration granted by a Peculiar, 
he muſt alſo ſhew by what Autho- 
_ rity. 196 
It may be granted to the Widow or 
the next of Kin, at the Ordinary's 
Election. 289 


115 


But a Husband ſhall have Admini- 
{tration to his deceaſed Wife. 
Page 289 

Adminiſtration ſhall relate to the 
Time of the Inteſtate's Death, and 
to what Purpoſe. 451 
Adminiſtration durante minors gtate 
of an Infant Executor, determines 
at his Age of Seventeen, 475 
Otherwiſe it is durante minori etate of 
an Infant Adminiſtrator. Ibid. 
Where a Feme Covert is Adminiſtra- 
trix in a Declaration for Money 
received, 'tis not proper to ſay, ad 


uſum ipſorum. . 
Tho' it may be laid, ad dampn ipſo- 
rum 


Ibid. 
If an Action be brought againſt a ſpe- 
cial Adminiſtrator, and the Admi- 
niſtration determines pending the 
Action, he ought to retain Aſſets 
for that Debt which is attached a- 


gainſt him. 465 
Aſumpſit by an Adminiſtrator, and 


Stat. of Limitations pleaded, c. 
ode $08. 
An Adminiſtrator ought not to plead 
Plene adminiſtravit generally to a 
Sci. Fa. on a Judgment. 298 
What Evidence ſhall be allowed for 
his Diſcharge on his pleading # lene 
adminiſtravit. 25 
Where an Adminiſtrator pleads four 
ſeveral Judgments, the Plaintiff 
may reply, quoad each of them ſe- 
verally, and conclude to the Coun- 
try. 5 212, 215 
But Note, This is an anomalous Caſe, 
and out of the Rules of double 
Pleading. Ib. 
W'hat Allowance an Adminiſtrator 
ſhall have for Funerals, G. 342 
An Eſtate pur auter vie, is not diſtri- 
butable by an Adminiſtrator. 388 
An Adminiſtrator is not to give Bail 
on ſuggeſting a Devaſiavit, contra 
if returned. 206 


Where 


The TABLE 


Where one ſues as Adminiſtrator, 
the Defendant may have an Au- 
dita Querela. Page 214 

See, Adminiſtrator and not Executor 
pleaded 1n Bar. 2:0 

And Note, an Adminiſtrator is not to 
pay Coſts or give Bail on a Writ 
of Error. 228 

Executor or Adminiſtrator ſhall not 
avoid a fraudulent Bill of Sale, ex- 
cept they are Creditors. 348 

See of Mandamuſſes to grant Admi- 
niſtrations, &c. 

See alſo Diſtribution and Executors, 


392 


Admiralty, 


Bail in the Admiralty are ſuable 
there. 320 


bound to the Eaſt. Indies. 215 


A Sentence there, held examinable in 


B. R. and that Trover lies not- 
withſtanding. 120, 121. Vide 366 
Alſo held Suit lay not in the Admi- 


ralty on a Stipulation made there. 


2 109 
And formerly might be prohibited 
in Suits for Seamens Wages, but 
were uſually indulged therein. 
134, 255 
Where a Ship is taken on the Sea 
and converted within the Land, 
they ſhall not be prohibited. 444 
Trover for.a Ship by a ſurviving 
Part-owner, and 2600 J. Damages. 


366, 367 
See further of Prohibitions to the 
Admiralty. 109, 135 


See alſo the Caſe of Sands and Child, 
fo. 215, 216, Cc. and Tremoulin 
and Sands. 462 


Aﬀ:davits, &cc. 
Affirmative Affdavits to be preferr'd 


to negative ones. 18. Vide 57. 
Combes's Cale. 


454 


Affdavit in Ejectment of the Poſſeſſ- 
on of the Premiſſes, or part there. 


of. Page 102 
An equivocal Affidavit is Perjury. 62 


Oath againſt Oath to be tried on an 


Iſſue. 399. Vide Ib. 
Afrdavit for Bail in Treaſon. 422 
See allo Tit. Oaths. 


Ale-Youſes, 


Whether keeping an Ale-houſe ſans 
Licence be indictable. See fol. 17, 


c. 405. See Tit. Jndictments, 
Aliennce, 


Of pleading Aliennee in Abatement. 


212 


Where Aliennee ispleaded in Abate- 
Action for a Suit there to ſtay a Ship 


ment, and the Plaintiff replies Ia- 
digena, he may either take Iflue or 
conclude Et hoc paratns eſt verifi- 
ficare. 394 
But where Aliennee is pleaded in Bar, 
he ought to take Iflue. Tbid. 


Amendment, 


Of amending Declarations, &. See 
86, 133, 299 

On amending Declarations, Coſts, or 
an Imparlance. 58. See 86, Ge. 
In Treſpaſs, Qzare cam, amended af- 
ter Verdict. 4 
In Ejectment, a Demiſe laid of a 
Day to come, and not amendable. 


„ 95 
Harvert for Harbert amended FE. If- 


ſue, and the Cauſe entred on Re- 
ans. Ibid. 
See fol. 45. Amendment of a Miſ- 
nomer on Condition. | 
Error in Fact is amendable the ſame 
Term. 5 
Richard for Robert in the Declaration 
amended by the Bill on the File 
287 
In 


after Judgment. 


be TABLE. 


In Covenant, Judgment on Demur- 
rer, and the Return of the Writ of 
Inquiry was not ſaid per Sacru' duo- 
decim, Oc. yet amendable. Page 

33, 34 

Miſpriſion of the Clerk amendablein 
a criminal Caſe. 38 

Yet ſaid, no Diminution lies, and 
therefore no Amendment 1n cri- 
minal Matters. 370 


Error by four on a Judgment againſt 


five, not alledging the fifth to be 
dead, is not amendable. 254, 255 
And if it were, 'tis not to be done 
at the Prayer of the Defendant in 
Error. — - 
| Onadringint' Libr for quadringem in 
an Original, held not — 
But a Miſtake in the Day of an Aſ- 
ſizes, or in the Name of a Juror, 
on a Writ of Error, is. bid. 
The Plaintiff entred to be in Mia 
where it ſhould be the Defendant 


amended, tho' in the Judgment. 


- 300 
Amendment denyed where the Day 

and Year of an Act of Parliament 
was miſtaken. 890 
That an Amendment may be after 
the Jury ſworn. See 419 
The Nife prins Roll may be amended 
by the Plea or lfſue-Roll, 393 


Ozere, If the Stat. of Amendments 


extends to Writs of Execution. 433 
Information of Perjury not amend- 


| able after Plea. 45 
Returnof a Writ of Inquiry amend- 
ed. | 33, 34 
So of a Writ of Error. 265 


A Judgment entred with Blanks a- 
mendable within the Year. 71 
See a miſtaken Condition of a Bond, 

amended by Decree. 62 
Judgment in a Quare Impedit amend- 


ed. 64 
Information for a Riot amended, 73 


No Amendment of a Judgment in 
criminal Matters. Page 369 
Caption of an Inquiſition not amend- 
able, contra of Indictments. 70 


Amcrctament. 


One may be twice amerced in the 
ſame Action where there are two 
Judgments final. 352 

A Sheriff amerced on returning a Ceps 
Corpus, Oc. 223 


Amicus Curie. 


Any one as Amicus Curie may move 
to quaſh a vitious Indictment. 13 
One as Amicus Curie informed the 
Court of the Intent of the Parlia- 
ment in making the Stat. of Frauds. 
Where the Action is abated 6 
Death, &c. the Defendant or any 
other may ſhew it as Amicus Curie. 

EO who 

Annuity. 


Debt lies for two Quarters in arrear 
of an Annuity before the Term 
expired. WL 

Annuity ſuable in the Eccleſiaſtical 
Court. 131 


Antient Demelne. 


Antient Demeſne a good Plea in E- 
jectment. 40. Vide 183 
But cannot be pleaded as part of the 
Manor, but only as held of the 
Manor. Quere 186 


Appeals of Judicature. 


Quære, Whether there may be a 
new Examination on an Appeal, 
from the Commiſſioners of Exciſe, 
to Commiſſioners of Review. 197 


Appeals 


\ 
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Appeals from Juſtice of Peace's Or- 
ders, See Tit. Seſſions. 


Appeals of Felony, &c. 


Appeal of Murder againſt A. as Prin 
cipal, and B. as Abettor, viz. That 
B. gave the Stroke; the Plaintiff 

had Judgment. 45 

Nul tiel vill &c. pleaded in Abate- 
ment to an Appeal of Murder. 139 
Where on a Plea in Abatement there- 
to, tis neceſſary to plead over to 
the Felony. 140 

If the Defendant pleads, that he was 
Indicted and Convicted of Man- 
{laughter for the ſame Offence, G- 
paratus fuit legere, &c. tis ill. Vide 89 

Yet where one is convicted of Man- 
(laughter on Indictment at the Aſ- 
ſizes, the Juſtices may adjourn the 
Clergy, till the Appeal be tryed at 


; 4 
What Judgment ſhall be given on 
an Appellee's ſtanding Mute. 411 
See the Exceptions taken to an Ap- 
peal of Murder, in Wilſon and Law's 
Caſe. 293 
Appearance. 


Where it aids an ill Writ. 111 


Where it aids an ill Return, or not 


| | = 294, 332 
Where Want of Addition is aided 


thereby. 70 


Three Bailiffs, one an Infant, all may 
appear by Attorney. 100 
Where a voluntary Appearance is of 
Force. 


Apprentice. 


Breach of Covenant in Indentures of 
Apprenticeſhip. 297 
Where Juſtices of Peace may (or may 
not) impoſe an Apprentice. See fol. 


36, 164, 353 
And the Order need not ſhew twas 


244 


— 


made by two juſtices, in or near 
the Place. 289 


Nor need it aver, that the Parents 


were not able. Ibid. 


Juſtices can't turn over an Apprentice 


after the Death of his Maſter. 324, 
339 
But Juſtices may order an Apprentice's 
Diſcharge from his Maſter, z. e. tor 
Cauſe. 344 
And in their Seſſions may order the 
Maſter to return Money had with 
his Apprentice. ( Come-ſemble) 204 
But the Seſſions can't diſcharge an 
Apprentice per Sltum, or with- 
out Appeal. | 203 
Alſo an Order for Diſcharge of an 
Apprentice may be return'd with- 
out Hand and Seal. 344 
For tis ſufficient, if it be ſaid in the 
Record, that the original Order was 
ſo. * 
If a Maſter turns off his Apprentice 
without lawful Authority, the Ju- 
ſtices may order him to take him 
again, | 405 
And the Maſter, if he refuſes, may be 
indicted Did. 
But an Apprentice to a Surgeon cant 
be diſcharged, within 5 Eliz. 167, 
344 


One who ſerv'd his Brother ſeven 


Years in his Trade of a Tallow- 
Chandler, held a good Apprentice 
within 5 Eliz. tho not bound by 
Indenture. Vide 25 4. 


Note, Employing Workmen not ha- 


ving been an Apprentice, is exerci- 
ſing a Trade within 5 Elix. 179 
See Debt on the Stat. 5 Eliz. againſt a 
Cutler, for employing more than 
one Apprentice. : 224 

The Seſſions can't per Saltum diſcharge 

an Apprentice. 203. Vide 344. 

Of the Seſſions Power in diſcharging 

Apprentices, &c. See 53, 554 339 
See alſo Tit. Trades, 2896. 
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So ift for an Infant. 
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 Arbitrament. 


Two Parties ſubmit, an Award againſt 
one of them is good. 212 
An Award ought to be final, with- 
out Reference to other Perſons. 456 
An Award that all Actions ſhall ceaſe, 


is good, and goes to both Parties. 
212 


So if it awards 2 Releaſe of all Mat- 


ters to the Time of the Award 


Ni, &c. 150. See 440. 


An Obligation to a Referee to ſtand 


to his Award adjudg'd good. 
See 218. 


100 


Where an Infant ſhall be bound by a 
Submiſſion, or Award. 318, 439, 440 


A Submiſſion by Attorney is good; 
and one may bind himſelf as At- 


torney for another, to ſtand to an 


Award. | 3 
And if the Party does not perform 
it, the Attorney ſhall forfeit his 
Obligation. | 


An Award made ſuper Premiſſis, That 


the one Party ſhall pay a Sum of 


Money to the other, tho' nothing 
be awarded for the other Party to 
do, is good; for the Payment is a 
Satisfaction, cc. „„ 
But otherwiſe it is where Releaſes 
are appointed. 

A mutual Submi ſſion i mplyes mutual 
Promiſſes, be the Award either to 
pay Money, or to do a collateral 
3 Ibid. 
But there is a Difference between the 


Award of a Sum of Money, or a 
HFHorſe in Satisfaction, and an Award 


of Releaſes; for in the one Caſe 
a new Duty is raiſed, with a Re- 
medy for it, in the other Caſe 
not | | O 
Bond to ſtand to an Award Ita quod 
it be made before Hill, Term, tis 


4 


440 
Ibid. 


Ibid. 


binding, tho" Hill. Term was nor 
held. 103 
An Award bad in Law muſt yet be 
perform'd. 303 


Arreſt of the Body. 


One in Court is privileged from 
Arreſts. HER. 
So in going or returning, if his Ap- 

pearance there be neceſſary; 
But a privileg'd Perſon arreſted muſt 
give in Bail, and plead, G 390 


Bailiffs may open inner Doors to ar- 


reſt, but not the outer. 327. Vide 
I7 & 342. 


Arreſt of Judgment. 


No Arreſt of Judgment, where the 
Court is divided. 72 


Of arreſting Judgment in high Trea- 


ſon, &*c. 


5, 6 
See Attainders, infra. 


Aſſault and Battery. 


Laying on of Hands is a Battery. 22” 


No joining ſeveral Aſſaults in the 


ſame Action. 63 
No Juſtification for a Battery in a 
Church, except by a Church- 
warden, Conſtable, exc. 17 
In Aſſault, e*c. of the Plaintiff's Wife, 
Moliter Manus, reply'd to Son aſ- 
ſault, &c. held good. 227 
See a Special Writ and Bail order'd 
in Battery. 8 


Aſlets, Vide Adminiſtratozs and 


Executozs. 
Aſliſe. 
Of Proceedings in an Aſſize for an 
Office. 173, 207 


- Aſſumplit. 
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Aſſumpſit, 


For 9 Guineas, amounting to 3c /. 
105. 387 
Indeb' aſſump" lyes for the Lord of a 
Copyhold Manor for a cuſtomary 
© 151 
Aſſump lyes pro opere & labore in ſer- 
ving upon a Commiſſion. 186 
It lyes againſt a Holder of Stakes on 
a Wager won. 303 
It lyes for Money received to the 
Plaintiff's Uſe, as Adminiſtrator. 


298, 304, 311 


It lyes for an Attorney for Fees, tho 
not ſaid in what Court. 337 


It lyes againſt a common Carrier in 
334 


reſpect of his Hire. 
In lyes againſt a Survivor of two 
Coparceners on a joint Contract. 


383 


It lyes againſt a Sheriff for Money 


levied on a Fieri fac. 428, 429 
It lyes againſt one who receives Fees 
which are not his due. 447 
It lyes againſt the Drawer of a Bill of 
Exchange, for Value received after 
a Proteſt, 392, 451,.452 
Vide Bills of Erchange. 
But it lyes not againſt the Acceptor 
of a Bill of Exchange. Vide 204 
Nor for Money won at Play. 303, 304 


Nor for Money due and unpaid, not 


ſaying how. 187 
Nor for any Duty, 341 
Or Debt by Bond. 447 


Nor pro diverſis Amerciamentis. 341 
Nor for Money received on an Obli- 
gation, without ſuggeſting, that 
the Contract was uſurious. 213 
Nor for Money receiv'd upon a cor- 
rupt Bargain, or got by a cheating 
Trick. . 341 
Nor when one ſells Goods not his 
own. Quere. 381,447 
A Contract between A. and B. That 
A. ſn allconvey 15004. Stock in 


the Milſion-Bank to B. whereas 4. 
had no Stock, c. there. Quere, 
if this Bargain be void. 366 
Where it lyes for ſo many Guineas, 
or their Value. 387, 388 
Where a Promiſe by Writing for an- 
other's Debt ought not to be ſhewn 
in the Declaration, that it was in 
Writing. 163 
If one aſſume to do a Thing contain'd 
in a Writing, he may be charged 
for Non-feaſance of that Thing, 328 
Secus of Covenant to do a Thing 
containd in a Writing; for 
there the Writing is to be recited. 
"ns 
Where a Promiſe for the Debt of 
another ſhall be within the Stat. 
of Frauds or not. 362 
See an Expoſition of the Statute of 
Frauds as to Contracts, not to be 
performed within the Year, 463 
Note a Difference, where a Father 
promiſes in Conſideration F.S. will 
lend Money to his Son, and where 
it is in Conſideration F. S. will 
pay Money to his Son. 473 
For in the firſt Caſe it ought to be 
in Writing, but not ſo in the 
other. 535 bid. 
And Note, A Conſideration paſt is 
not binding. „„ 
A mutual Promiſe is a good Conſi- 
deration, without Averment of 
Performance. 256 
If one within Age borrow Money, 
and at full Age promiſe to repay it, 
tis a good Conſideration. 381 
Where there are ſeveral Promiſes, 
and it is not ſaid who made the 
ſecond Promiſe, Quære if the no- 
minative Caſe to the firſt Promiſe 
ſhall govern the ſecond. 404 
Where a Promiſe in Writing for an- 
other's Debt ought not to be in 
Writing. Quere. 163, 473 
If a Plaintiff has four Cauſes of Action 
af four ſeveral Days, he may lay 


them 


ũ—ĩH!— — — — — — — 


r PR 
1 . — 3 


— — — 


The T A B 


* 
* 
— — 


LE 


them as of one Day ; and if he be 
forced from his Day, it is no De- 


parture. 361 
But he can't lay a Breach of all, be- 
fore the laſt Day. 307 


In a Declaration (for Goods (old) in 
an inferior Court, it ought to ap- 
pear they were ſold within the Ju- 


riſdiction. 347 


In Aſump Defendant pleads, he gave 


the Plaintiff a Beaver hatt in Satis- 


faction, which he accepted. Plain- 


tiff replyes proteſtando, the Defen- 
dant did not give, pro placito, that 
he did not accept, &c. and held 
well. 346 
In Indeb' Aſſump nil debet held a good 
Iſſue after Verdict. 426 
And ſo is a Verdict, quod Defendens 
indeb' fuit modo & forma, &c. tho 
informal. Ibid. 


Aſſumpſit laid infra Juri ſdiction, but 


not the Sale of the Goods, is ill. 347 
Aſſumpſit againſt three, Judgment cant 
be for two, and againſt the third. 

| 37, 38 


Satisfaction and Acceptance pleaded 


in Aſump' is ill. 346 
Where Indeb' Aſſump will not lye. 
2 307, 341, 387 
What may be pleaded or evidenced 
in Aſſumypſits. 5 
Quere, If a Lord promiſing to pay a 
Sum he owed him will maintain 
an Indeb' Aſſump 349 
Two Partners one of them buys Goods 
and dyes. the other chargeable in 
Indeb Aſſump 383 


Attachment. 


An Attachment againſt an Attorney 
 -denyd,  - : 2 
An Attachment for Non payment of 

Money on an Award made a Rule 


of Court. 251 


An Attachment for not returning a 
firſt Mandamus. 


4 


74 


234 


Money not att i chable in an Attorney s 
Hand. Quere. 427 
Foreign Attachment does not lie a- 
gainſt the Archbiſhop of Cantur- 
bury before Adminiſtration commit- 
ted. 164. Vide 109, 299. 
See alſo Tit. London Cuſtoms. 


Attainders. 


See divers Atrainders of Treaſon, &c. 

reversd, vis. 

For Miſnomer of one Juror's Sirname, 
and Miſtake in the Addition of 
another. 70 

For not being ask'd what he could 
ſay, why Judgment ſhould not be 
againſt him. 144 


For being outlaw'd, &c. without Ad- 


dition of his Name of Dignity. : 89 
For that, quod ſecreta Membra ampu- 
tentur, are omitted in che Jdg- 
ment. 257 


For that the Indictment does not con- 


clude contra ligeantie ſue debitnm. 
Lid. See there other Exceptions. 
That Sir T. Armſtrongs Outlawry 
ſhould have been reverse d on his 
coming to the Bar within the Year. 
gf = | 298 
That in the judgment for taking out 
his Entrails, Oc. tis not ſaid, ipſo 


vi dente. „ 
See one attainted of Treaſon charged 
in Execution. 40 
Attaint, 
Lyes againſt a Jury, for giving ex- 
ceſhve Damages. 40 
Attomeys, 


May refuſe to deliver up Papers, &“ 
till paid their Fees. 43. Ved. 337. 


Their Bills, tho' not ſigned, good Evi- 


dence of the Debt on Ixſimul com- 
put aſſent. EE, 126 
So : 


He 


8 


T 


do for his Executor. 349 
Money not attachable in their Hands. 

Quere. 427 
Forcjudging an Attorney for refuling 


to jlead, deny d in B. 4. though 
uſual in C. B. 63 
So an Attachment deny 'd aganſt an 
Attorney appearing without War- 
rant, for Cale lyes. 2 
"= where they promiſe to appear, 
and will not, the Court will com- 
pell them. 299 
Three Defendants, one an Infant, all 
appear by Attorney, tis Error. i oo 
Rules, Cc. for Attorneys, delivering 
Declarations. See 5 2, 62, 228, 247 
On Warrant of Attorney above a 
Year old, Judgment cant be entred 
without Motion. 40 
Note, A Judgment was ſet aſide, no 


Attorney of B. R. being preſent, 


when the Warrant was given, tho' 


an antient Practicer of C. B. was. 76 


Sed Vide 6 Mod. 85 contra; & hic 224 


Submiſſion by an Attorney to an 
Award. 439 
See alſo Ti. Pꝛivilege. 

Audita Querela. 


What Matters are to be reliev'd by 


Reference, and what by Audita Que- 


rela. I 
Where one ſues as Adminiſtrator, the 
Defendant may have Audita Que— 
rela. 21 
The Merits or Foundation of 2 Suit 
not aſſignable for Error in Pact, 
but muſt be reliev d by Auditæ One- 
rela. 325 
Note, No Audlita Qucrela lies againſt 
the King. 
8 See alſo pag. 398. 


320 


Averments. 
What Matters are neceſſary to be a- 
verrd in Declarations, &c. Vide 
64, 67, 12%, 161, 256, 299, 358 


——ũ——ͤ—ñ— —— 


Note, The Difference of Averments, 
* here the Declaration is upon 4 
Tort, or on a Contratt. 51 


Ivory. 


Avowry for an Amerciament in a 
Leet. | 76 


For Rent on Leſſee for Years who had 
leas d at Will. | 27 
AnAvowant for Damage ſeaſant needs 
not ſet forth his Title. 27,473 
Nor an Avowant for Rent his parti- 
cular Eſtate, except the Right of 
che Land be in Queſtion. 27, 28, 473 
Allo the Plaintift in ſuch Caſe can't 
reply that thc Uetendant vil habuit 
in Ienementis. 4735 476 
Avowry for the Arrears of a Rent- 
Charge in 1679. No Eſtoppel for 
the Arrears in 1678. 78 wide 59. 
Avowry can't be for Part, without 
ſhewing that the Reſidue is paid. 
346 

Nor can one Parcener avow for the 
Moiety of a Rent, &*c. 347 
For Parceners muſt j join in Avowries, 
Cc. Ibid. 
Where a Plea in Abatement goes to 
the Point of the Afticn, as Pro- 
perty, &c. there needs no Avowry 
ro have a Return. 196 
But in all other Caſes there ought to 
be an Avowry to have a Return. 
Diſtreſs for the ſame Duty in * ©. 
Lands, &. is no good Plea. 575 


Bur it ought to be, That 3 former Re- 


plevin is pending (it ſo it be or 
(if determined) levied by Diſtreſs. 


375 


What ſhall be travers'd in an Avow- 


ry. 76, 230. quære 472, 476 


The Avowant in Right to pay the 


Colts. 242 


Plea in Abatement to an Avowry.375 


Judgment in Avowry. 398 


See alſo Tit. Diſtreſs and Replevin. 
1 


Autho- 
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Authozity or Power. 
A ſpecial Authority by Statute ought 
to be ſtritly purſued. 224 
Juſtices of Peace, their Authority ought 
to be reſtrain d. Vide 106, 482. 


Authozities (in Law) deny'd, &c. 
Pordage's Caſe in Siderfin deny'd. 31 
Beecher's Caſe in Cook opposd. 3oo 

vide 353. 
Putt and Raſtern in Raymond deny d. 
376 
Alexander and Lane in Telverton de- 
nyd. 306 
Alſo Dr. Sutton s Caſe, in Roll. Latch. 
Noy, &c. CE Ibid. 
Dove and Darcen Siderf. 93. doubted, 
and 4 Inſt. 135 contradicted. 320 
Sidler in s Reports cenſur'd. 377 
Ne; nold's Caſe in Hob. 3 26 miſprinted. 
The Caſes in 2 Roll. 103. about Da- 
mages. 353. 
Award Vide Arbitrament. 


B. 


N Pety Treaſon. 405 
For Bail on the Habeas Corpus Act, 
See fol. 6. 106. 

The Court may bail in Treaſon, Mur- 
ther, &c. 6, 111, 298 
And order ſpecial Bail in Battery, gc. 
37 
But Juſtices of Peace can't for Burg- 

Iiry &c. 106. Vide 298. 
Where Surrender of the Principal be- 
fore the Day of Appearance (hall 


be a Diſcharge of the Bail by the 
Appearance. 4 


Bail can't plead a Writ of Error pen- 
ding. Wo: 
In Debt on Obligation for Payment 
of Money, and Performance of 
Covenants, and Error brought, 
there needs no Special Bail. 105 


Principal and Bail joining in Error, 
'tis ill. | 108 
Of Bail in Error, &c. Vide 105, 108, 
111 
The King's Bench may bail in Murther, 
Cc. at Diſcretion, but Juſtices of 
Peage ought to commit, tho it be 
found only Manſlaughter before 
theCoroners. 298, 299. See 106,111 
A Priſoner for High Treaſon might 
be bail'd at Common Law, when 
he had lain long, and his Health 
in Danger. 20, See 111. 
Common Bail only, where the Decla- 
ration does not agree with the Ac 
A 3 


Bail in the Admiralty may be ſued 


in that Court on their Recogni- 
zance there. 1 
Note, Four Sureties were Bail in Lord 
Banbury's Calc. 278 
And ſee there a Souldier, tho' com- 
mitted by his General, bail'd. 
See a Scir: fac againſt Bail, on an E- 
ſcape of one committed for Treaſon. 
5 — 
Of Filing Bail- pieces, vide 263. 
See alſo Tit. Extoꝛ. 


Baͤnkruptcy. 


An Inkeeper who had 50 J. Stock or 
Share in a Ship, not within the 
Stat. of Bankrupts. 181, 182 
A Trader leaving off Trade may be 
a Bankrupt for his Debts while a 
Trader. 463 
If a Trader contracts Debts, and leaves 
off his Trade, and then contradts 
other Debts, he may be a Bankrupt 
in reſpect of the former Debts, but 
not the latter. 463 
But Note, The Law as to the above 
Particulars ſeems now altered by 
the late Statutes touching Bank- 
rupts, which has impower'd the 
Lord Chancellor, &. to declare 
who ſhall be a Bankrupt. 


7 
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In pleading one to be a Bankrupt, 
tis ſufficient to ſay, that he became 
a Ba nkrupt ad omnes intentiones ſe- 
paral' Statutor without ſetting forth 
any particular Act of Bankruptcy. 


108 


In an Action brought by Aſſignees 

of Commiſſioners of Bankrupts, 
they ought to prove ſome Act of 
Bankruptcy (ſo that the Certificate 


of my Lord Chancellor ſeems not 
ſufficient) Quære 217. 


<ce Trover brought by the Aſſignees. 
473 

ln what Manner the Commiſſioners 
of Bankrupts oughttocxamine and 
commit. 390, 391 
In Caſe by an Aſſignee of the Com- 
miſſioners, the Statute of Limita- 
tions pleaded. 70 


Bargain and Sale of Goods, 
Vide 142. 


Baron and Feme. 


Tho an Agreement between ta be- 


fore Marriage is extinguiſh'd by 
the Marriage. 242 


Yet a Bond to a third Perſon for Per- 
formance of ſuch Agreement is 
good. * 

If a Feme Covert be charged as a Feme 
ſole, ſne may plead her Coverture 
by Attorney. — $96 

A Feme Covert, having the Protection 


of the Goverment, may be ſued as 


a Feme ſole, her Husband being 
Alien Enemy. 402 

If a Feme Covert buy Neceſlaries for 
her Houſe and Family, her "ny 
(hall be bound. 

Where the Husband ſurviving mal 
take Advantage of or be charged 
with a Judgment | in a Scir tac b 
or againſt him in his Wife's Life. 

L054 455 

M here a Wife is Adminiſtratrix an 

Action for Money receiv'd is not 


3 


Order, That the Father of a Baſtard 


But Juſtices can't order a Sum in groſs 


proper ad Aſum iofornm, "#20 
But the Declaration may conclude 44 
dam num i ſoru m. [bid. 
Not ſo in Tre(pafs. 184 
Ne unques a en loyal Nlatrimonie 
1s no Plea againſt themin perſonal 
Actions. 131, 473 
A Priſoner receives a Declaration a- 
gainſt himſelf and his Wife, and 
(he taken | in Execution. 


2 —— 
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355 
Baſtardy. 


See divers Orders of Baſtardy quaſh 4, 
Oc. 39, 69, 103 

An Order for keeping a Baſtard child 
needs not mention that one of the 
Juſtices is of the Quorum. 63 

An Order for keeping a Baſtard- child, 


till he ſhall be no longer charge- 
able, good. 69. 


allow 2 s. per Week for (even Years, 
and that the Mother ſhall keep it, 


good. 232 


for putting forth a Baſtard to be 
Apprentice. 4.48 
Appeal to the next Seſſions after No- 
tice is good; but it ought to ap- 
pear in the Order upon the Appeal, 
that the Party had no Notice of the 
intervening Seſſions. 448 


Part of an Order may be revers d, and 


the Reſidue confirm d. 264, 286, 287 
The King's Bench will not quaſh any 
Order for Baſtardy, except the ſup- 
pos d Father be preſent, and enter 
into a Recognizance to abide by the 
Order of the Jultices (Quere) 4158 
If there be any Fraud in conveying 
a Woman to another Pariſh to be 
delivered of a Baſtard, the Baſtard 
may be ſent with the Mother to 
her laſt Setlement. 29. Vide 3690. 
Note, Where a Juſtice commits on- 
as the reputed Father of a Biſtara- 
child, and it afterwards 1ppears that 


it 


The 
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it is no Baſtard, an Action lies a- 


gainſt the Juſtice. 483 

Note, An Order of Baſtardy Ry" 

becauſe mide on an Afﬀedavit (with- 

out Examination 103 

Setlement of a Baſtard- child, Sce 380 

Words of Baſtardy, ride 391, 392, 
and Tit. Tos, 


Vatterp, Vide Ifrault, &c. 
Bills ot 
A Bill of Exchange but a ſimple Con- 


Erchange, &c. 


tract in its Nature, and draws the 


Adminiſtration to the Perſon. 392 
Of Actions on the Caſe on Bills of 
Exchange endorsd. 4, 32, 152, 452 
Caſe by an Adminiſtrator againſt the 
Drawer of the Bill. 392 
Foreign Bill of Exchange proteſted, 
where it ſhall oblige the Drawer, 


251 
In what Caſes the Acceptor or Drawer 


are liable on Inland Bills. 384, 385 
Where Bills drawn by a Merchant's 
Apprentice {hall charge the Maſter. 
TT 459, 451 
The Cuſtom of Merchants to be ſhewn 
in Actions on Bills of Exchange, 
Occ. 4.9, 227 
Quære, If a Recovery by the laſt In- 
Adorlee againſt the Drawer, with- 


out Satisfaction, ſhall barr an Ac- 


tion brought by him againſt a 
mean Indorſor. 


+ 
A Diverſity between Bills payable to 


Bearer, or to Order. 466 
Where payable to Order, Under- 
writing 1s an Acceptance. 401 
See a Bill of Exchange payable to A. 

not ſaying, Or Order, cc. 176 
A Bill of Exchange payable to A. or 
Bearer, is not to the Indorſee. 204 
Bill of Exchange endorsd, yet the 

Drawer lyable. 15 2. Vide : 385. 

Sec a Bill of Exchange pleaded in Sa- 

tisfaction of an Obligation. 19 


3 


The Statute of Limitations pleaded to 
a Bill of Exchange. 199 
Plea to a Bill of Exchange, That the 
Defendant is a Gentleman. a5 
Of Damages on a ſingle Bill, or Bil! 
of Exchange. 
Note, The Caſe of the Goldſmith's 


24 3 


Bill, partly paid, and the Money 


ſtole, Ge. 475 


See alſo Tit. Iſſumpſit and Yer: 
chants. 


Bilhops and Irchbiſhops. 


On n s being made a Bi- 


ſhop, the King is to preſent. Vide 
300, Oc. 


An Archbiſhop may fue before his 


own Commiſſa y. 131 
Bonds, Vide Obligations, 


Whereo on at of fCovena nt, Action 


lies againſt the Heir, or the Exe- 
cutor. 65 


Ot Breach of Covenant on an Obli- 


gation to perform Covenants. Vide 
377 and 397. 

Where the Aſſignement of the Breach 

is too general, ec. Vide 204, 219. 


Tho' the Covenant be ſeveral, yet 


the Damage on the Breach may be 
joint. 230. Vide 115, 116. 

Two Breaches in Aſſumpſit, and the 
Action brought before the laſt in- 
currd. 307 

Of Breach of Covenant, on Inden- 
tures of Apprentiſhip. 297 


See alſo Cale, Covenant, Debt, &c. 


By ſome Conſtitutions a Corporition- 


AQt or By-Law my be made by 
a leſſer Number. 03. Vide 316 


A 
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A By-Law cant make an Act void, 
which is warranted by the original 
Conſtitution. 

A Fine cant be impoled for Non- .per- 
formance of a By-Law. Qugre 10 

A By- Law, That if any Perſon clected 
into the Livery refuſe to ſerve 
without a reaſonable Excuſe to be 
approv d by the Court of Aſſiſtants, 
he ſhall forfeit 40s. is not good. 221 


3 


A By-Law, That the Dancing-Maſters 


of London (hall be oblig d to be of 


the Company of Muſicians, is not 
good. 


A Procedendo to try a By-Law. 68 
Difference of founding Actions on 
Cuſtoms, and on By-Laws. 139 


C. 


Cale, or Actions on the Caſe. 


Aſe lies againſt an Attorney ap- 
pearing ſans Warrant. 2 
It ſies for negligent keeping his Fire 

in a Field, whereby the Plaintiff 

was damnified, Ge. 459 


So for __—_— keeping his Fire, 
in a Houſe, 177 


It lies for . a Water. _ 
Or for Stopping Lights, ways, > 4 
231, 480, 481, 180 

So, for Entring his Bailywick. 198 
| So, againſt a Maſter of a Ship, loſt by 

his Negligence. 175 
So, by an Executor againſt a Sheriff, 
for a falſe Return of a F Fe. 322 
Or for an Eſcape 8 
So, for making a horizontal Mill, 


where the Plaintiff had a Patent for 
the Invention. 5 


So, on 2 Stipulation by the major 
Part of the Part-owners in the Ad- 


miralty, for the Return of a Ship- 

I 1 © 

0, for affirming two Oxen to be his 
own. whercto the Plaintiff Fidews 
adhibens bought them, G 142 
So, for a Parſon againſt one for not 
incloſing Land adjoyning. to the 
Church- yard, according to a Cu- 
ſtom. 298 
So, for a Commoner againſt one who 
diſturb him of his Common, 1. e. 
by digging Conyboroughs, Gc. 175 
And the Plaintiff therein need not 
ſnew his Title. Ibid. 


Nor for diverting a Water-courſe. 


W =, 45 
Yet in ſtopping Lights he ought to 
ſhew 'twas an antient Meſſuage, but 
the Default is cured by Verdict. 
481. Vide 242. 
It lies either 10 the Maſter of a 


Ship, or the Part- Owners for Goods 
dampnified in the Ship. 116, 118 


Vet if brought againſt the Part- owners, 


it ought to be againſt all of them. Ib. 
But it does not lie for making new 
Windows againſt his Court-yard, 
ſo that his Goods could not be 
kept ſafely. 2, 241 
Nor for ſtopping the Highway, lead- 
ing to the Plaintiff's Colliery, 
whereby he loſt divers Cuſtomers. 
480 

Except he ſhews what particular Cu- 
ſtomers he ſo loſt. Ibid. 


Nor for an Inhahitant of an antienc 


Meſſuage within a Town, for ne- 
 gleQting to keep a Ferry. boat. 180 
Becauſe 'tis properly preſentable at 
the Leet. Ibid. 
Quære, If it lies for a malicious Pro- 
ſecution for Felony, before the Fe- 
lony try'd. 208. See 1 Sal. 14, 15 
Or, it on a Promiſe for ſelling Goods, 
and to account for them. 149 
Or whether Caſe and Trover can be 
join'd in the ſame Declaration a- 
gainſt a common Carrier. 333 
U uu Where 


Me 
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Where it lies by a Factor for his 


Factorage. "349 
See alſo Tit. Allumpſit. 
Certiozari. 

Tho' directed to divers Juſtices, may 
be return'd by one. 25 
Where grantable ad inſormandum con- 
ſcientiam Curie. 26 
No Certiarari to remove, &c. without 
a Judge's Hand. 88 


Nor to the Old Baily. 319 
Certioraries to remove Indictments, 
muſt be delivered before the Jury 
be ſworn. 391 
Certiorari after in Nullo errat' pleaded 


is only to affirm not to reverſe 2 


Judgment. 330 
See the Difference between a Certiorari 
and a Recordari, or Hab' corp. 1, 2 


Challenge. 

Where one of two Sherifis is a Party, 
the Veuir fac? is to be directed to 
the other. 
Or it is good Cauſe of Challenge to 
the Array. 


Church and. Churchwardens. 
Church Ornaments on whom charge- 

able. | 0d 
Of Church Rates for Repairs, Oc. 1 32, 


298, 344 


No Juſtification for a Battery there, 


except for a Conſtable, &c. 17 
Churchwardens are a Corporation by 

Law, 
On the Parſons being made Biſhop, 

the King preſents. 300, 301, 302. 


Clerk of the Peace, Vid. Cuſtos 
Rotulowmm. 
Commitment, Vide Impꝛiſonment. 


Concluſion. 


Concluſion of a Declaration contra 
form Stat, where the Action is at 


3 


191 
Ibid. 


417 


Common Law, is ill. 420 
Concluſion of a Replication to a Plea 
in Abatement, &c. See 479. 


Condition. 


A Condition to pay, is intended pre- 
ſently. 445 
A Condition to do any Thing againſt 
Law is void, and the Bond ſin- 


gle. 246 


Condition of a Bond to pay, &. ac- 


cording to the Intent of a Cove- 
nant in an Indenture of the ſame 
Date between the ſame Parties, the 
Defendant may plead Payment ac- 
cording to the Form of the Condi- 
tion; for the Indenture is but a 
further Deſcription: But he is 
eſtopp'd to ſay, Nul' tiel Indentur. 
377. Vide 397 in Breach. 
Condition to pay on the Birth of his 
firſt Child by his Wife or other 
Woman. „ 37 
Condition of a Bond miſtaken, award- 
ed by Decree. 62 


_ Conffable, 


The Conſtable is an Officer of the Set- 
ſions. 204. Vide _ 


Ought to be elected at the Leet or 


Torn, and by the Homage of Com- 
mon Right. 360. Vide 416. 

Yet the Steward may fine him, if he 
refuſe being preſent. 361 


But if abſent, it ought to be pre- 


ſented at another Leet, &&c. bid 
Or in Default of the Leet, he may be 
choſen at the Seſſions. 20 
Or by two Juſtices. 328 
Or he may be elected by a Corpora- 
tion, z. e. by Cuſtom ; but this muſt 
be ſpecially laid. 416 
A Conſtable is an Officer only for 
the particular Vill, except aliter by 
Cuſtom, as in London, &c. Ibid. 


6 446. 
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Where he ought to have Notice of 
his Election by Warrant of one 
Juſtice. 228 

Of Inditments for refuſing, &. the 
ſaid Office. Lide ibid. & 415. 

Indictment for not aſſiſting the Con- 
ſtable. 309 

What Conſtables may appraiſe aad 
ſell Goods diſtrein d for Rent. 336 

Mandamus to (wear a Conſtable. 285 


Convictions, 


Before Juſtices of Peace may be in 
Engliſh. 289, 297 


Conulance of Pleas. 


Where and how it is to be demanded. 
278, 282. Vide 319, 403. and Tit. 
Preſcription. : 


Copyholds, &c. 


The Stat. of 8 H. 6. of forcible Entries 
does not extend to Copyholds; but 
21 Jac. 1. does. 85 
Cuſtom to pay a Years Value for a 
Fine on Admiſſion, &c. where 


good. PE 43, 44 
And touching Fines certain and un- 
certain. Vide ibid. 


Cuſtom, That if one who ought to 
be admitted, does not come in 
within three Courts, the Lord may 
ſeize, Oc. 118, 119 

But an Infant is not bound by the 
Cuſtom of a Manor. Quere. bid. 
Cuſtom of Free Bench barrd by a 
Surrender, though the Surrendree 
were not admitted in the Life of 
the Surrendror. 233 
For the Surrendree's Title 1s before 
the Admittance, z. e. by the Sur- 
render. Ibid. 
A Surrender for 1cco Years is good, 
if the Lord admit theSurrendree.q45 
But the Lord ſhall not be compelld 


in Equity to admit him; for the 
Executors pay no Fine on Admit- 
tance. Ibzd. 
The Surrender of an Ideot is void, 
and ſhall not deſtroy contingent 
Remainders, 209 
An Eſtate which paſſes by Deed with- 
out Surrender, or by Surrender, ſe- 
cundum conſuetudinem, not ſaying 
ad voluntatem Domini, is no Copy- 
1 387 
If a Copyholder of Inheritance, who 
has Common Appurtenant, pur- 
chaſe the Freehold, the Common 
is extintt. 127 


An Aſſignee of a Copy hold Reverſion 


ſhall have Covenant within the 
Stat. 32 H. 8. cap. 30. 186 
The Stat. 12 Car. 2. c. 24. of Teſtamen- 
tary Guardians, does not extend to 
Copyhold Lands. 432 
Quære, If Tenant in Tail of Copy- 
hold Lands, uſually demiſed by 
Copy, may make a Leaſe for three 
Lives by Indenture. . 
The Proceedings in the Copyhold 
Court of Whitchurch by way of ma- 
jus Jus difallowd in CB. 368 


For Cuſtoms of London, VideLondon. 


Coꝛoner. 


A poor Coroner, where there were 
two, arreſts a Perſon without the 
other's Privity, and the Party e- 
ſcapes, Quære If Debt lies againſt 
both Coroners. 435 

A Coroner is not to be puniſh'd for 

an abſurd Preſentment of a Jury, 
for he can't refuſe their Preſent- 


ment. 386 

A Coroner's Inqueſt find a Poſt the 

only Cauſe of Death. Ibid, 
Coppozation. 


The Common- Council implies the 
whole Corporation. 


397 
A 
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A Corporation can't without ſpecial 
Cuſtom defranchiſe, without Proof 
of the Offence by Trial at Law. [bid. 

Where an antient Charter veſts the 
Election of Sheriffs, &c. in the Ci- 
tizens and Comonalty, and a later 
Charter of Confirmation appoints, 
that the Mayor, Sheriffs and Al- 


dermen ſhall elect, &. ſuch Elec- 


tion is good. 

Tor the King may commit the Exe. 
cution of their Power, to part of 
the Corporation, (i. e. where tis 
by the Conſent and Acceptance of 
the whole as they themlelves may 

do without him. 318 


Where one is elected Sheriff, if he re- 


fule to take on him the Office, he 
can't excuſe himſelf from the Pe- 
nalty, by alledging his not tecci— 
ving the Sacrament within the Year 
before. TR 
Reſidence out of the City is good 
Cauſe to remove an Alderman. 197 
And that without Notice. 270 
The City of London may make a G1/d 
or Fraternity, but not a Corpora- 
tion. 373. Vide 3411. 
See touching the Company of Muſi- 
cioners, and of Dancing maſters. 
5 Ibid. 
How a Corporation ſhall be bound 
Ly an Award made a Rule of Court. 
1985 327 
Of tendring the Corporation Oath, 
lee 419. | 


dee further of Corporations in Tit. 


*5y-Laws, Churchwardens, Cu: 
ſtoms and Pandamuſſcs. 


Coſts. 


No Coſts in a Prohibition. (Sure) 20 


Coſts in Information of Perjury, Oc. 
| 225 

\Vhere to be in Writs of Error. 313 
Coſts to be on a penal Stat, beſides 
the Penalty. 224 


* 


Where a Statute gives a Sum certain 
to the Party grieved, he ſhall re- 
cover his Coſts. - 449 

As in Debt for not appearing as a 
Witneſs, the Plaintiff ſhall have 
Coſts. Ibid. 

Where a Defendant pleads his Pri- 
vilege, and on Demurter has Judg- 
ment, he ſhall not have Coſts by 
the new Stat. tho' for a frivilous 
and vexatious Suit, the judgment 
being only ona Plea in Abatement. 

| 402 

On Diſcontinuances and Non ſuits, 

the Defendant to have Coſts. 197, 


TE | 299 
Coſt: on a Juror withdrawn differs 
from that of a Nonſuit. 75 


Coſts and Damages are confounded 
in a Judgment by Default. 297 

Full Coſts in Treſpaſs, 75, 399 Cc. 

So for breaking Windows. 400 

For pulling down Hedges no more 
Colts than Damages. 420 

Yet ſee in Treſpaſs 2 Pence Damages, 
yet full Coſts, tho' no Judges cer- 
tificate. 324. Vide 222. 

One Defendant making no Defence, 
ſaves the Plaintiff from paying 
Coſts. . 3864 

The Avowant in Right is to pay 

Ooſts. 8 242 

New Tryal ſtay'd till Coſts paid. 106 


Covenant. 


Covenant lies not againſt a Cove- 
nant. 4 
Where the Action of Covenant ſhall 
be joint, and where ſeveral. Vid: 
163, 230. 92 5 
It ought to be brought againſt all the 
Covenantors, except the Breach be 
for a ſeparate Ad of one of them. 
163 

Where ſeveral Fidlers covenant, and 
are bound each to other jointly 
and, ſeverally, that they will not 


play 


The TABLE 


— - 


play  afunder, Se. one of them 


alone can not bring the Action. 


115, 116 

Non aliqualiter performavit, no good 
Aſlignement of a Breach. 

A Covenant not to ſue an Obligation 
within 99 Years can't be pleaded 
as a Defealance. 123 
The Aſſignee of a Copyhold Rever- 
ſion hall have Covenant within 
the Stat. 32 H.8. 186 
Covenant lies for him for whoſe Be- 
 __nefit the Covenant is made, tho 
be be not named. Sucre 222, 223. 
A Covenant, that one (hall ſerve, and 


that the other ſhall pay, &c. is 


mutual; and the one Covenant 
can't be pleaded in Bar of the other. 


265 
Covenant againſt Executors for Ar- 
rears of a Rent-Charge. 59 


A. covenants with B. to obtain a 
Grant from C. A. is bound, tho' 

C. has no Title. 172 

Covenant lies againſt the Aſſignee of 
an Aſſignee. 192 

Covenants to ſtand ſeiz'd to Ules, 
See 128, 190, 195. 

What Covenants will paſs Eſtates. 
Vide 207. 

The Word Dimiſernnt makes a joint 
Covenant. 163 

Council. 

But one of a Side to argue the ſame 
Day. 

May bea Witneſs, if voluntary. 468 


Cuſtoms. 

A Cuſtom for the Inhabitants of an 
antient Meſſuage within a Vill to 
have free Paſſage over a Ferry, is 
good. 180 

Cuſtom of a Hundred to be diſcharg'd 
of Tythes of Herbage is ill. 403,404 

A ſpecial Cuſtom of a Corporation 
for electing a Conſtable, is _— 

I 

Cuſtom of London for a Tenant at 


204 


280 
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Will above 40s. to have half a 

Year's Warniag g (and it under 404 

a Q-Arter's VV 2rning) is good and 

plendable in Ejectment. 384 
See alſo Tit. London. 


Cuſtos Notulozum. 

How the Cuſtos Rotulor ſhall appoint 
the Clerk of the Peace. " "oP 
The Clerk of the Peace continues af- 
ter Removal of the Cuſtos. 209 
Yet the Clerk of the Peace can't re- 
turn a Certiorari in his own Name. 

5 230 

Cuſtoms, Vide London. : 


D. 
Damages, &c. 


N a Nonſuit in Replevin the 
Omi ſſion of the Jury to find 
Damages and Tax Coſts may be 
ſupply d by a Writ of Inquiry. 11 

A Priſoner diſcharg'd on bringing in 
the Debt and Coſts at Law, with- 


out Regard to Coſts in Chancery. 
Coſts on a Penal Statute, beſides the 


Penalty. 224 
See Damages on a Default in Debt. 220 


See alſo Tit. Coſts, and 118 


Debt. 


Debts lies for Sheriffs Fees, G c. 220 
It lies for a Gentleman Uſher of the 
Black Rod, for his Fees againſt one 
knighted. 163 


It lies for two Quarters Rent of an 
Annuity. 57 
It lies on a written Agreement for a 
Horſe-match. Quære if under Hand 
and Seal. 299 
It lies either in Detinet for foreign 
Coin in ſpecie, or in Debet and De- 
tinet for the Value in Engliſh Coin. 
And ſo of Guineas. 38, 327 
5 
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It lies againſt a Cutler for keeping 
more than one Apprentice. 224 

It lies on the Statute againſt one who 
does not appear as a Wirnels. 449, 
456 

And the Plaintiff may declare tor 10/7. 
Debt, and ſuch Damages as the 
Court ſhall give. 450 
But Debt tics not on a Bond to per- 
form an Award which is Hot final. 
456 

Nor in Debet and Detinet againſt a 
Sheriff tor an Eſcape. 1 
Nor does it lie in an inferior Court, 
on a judgment in B. K. 220 
Qucre, If Debt againſt a Bailiff for 
Extortion lies on the Stat 23 H. 6. 


by a common Intormer in 1 


notwithſtanding the Stat. 21 J. 1. 
370 

Debt for Rent on a Leaſe Parol held 
equivalent to a Bond, &c. 183 
Debt for Kent and found for the Plain- 


riff, but it appear'd by the Demiſes 


in the Declarations, he had de- 
manded eight Pounds more than 
was in Arrear. Yet if he releaſe 
the Overplus, 'tis good. 365 


Where Debt is brought for a Sum 


certain, you can't declare for Part, 
without ſhewing how the Reſidue 
is paid. 203 
But in Debt for the treble Value of 
Tythes on the stat. 2 Ed. 6. the 
jury is not bound by the Value 
laid in the Declaration. 283 
In Debt on the ſaid Statute, where it 
is not ſhewn in the Declaration, 
That the Defendant had not agreed 
with the Parſon, tis ill on Demur— 
rer, but good after Verdict. 283, 
284 

S:e Debt on 23 H. 6. for a falſe Re- 
turn to Parliament. 194 
Where a Statute gives a Sum certain 
for the Benefit of the Pariy, there 

it ſhall not be by Qui tam. 431,432 
On the Statute of }Vizcheſter one may 


have Debt, or one may declare for 
Dimages only. per Holl. 422 
Debt on Bail Bonds, &c. Vide 4, 5, 
245 

On Awards, TCO, 150, 456 
On Elcape againſt the Marſhal. 29 
Ot Bonds in Reſtraint of Trade, Vide 
121, 122 

Ot Debt on By-Laws, &c. 221 


Declarations. 


Of Declarations amended, Vide Tit. 


Amendment. 
Of Rules for delivering Declarations, 
See Tit. Attozneys. 
A Declaration can't be delivered on 
a Sunday. " os 
Except in Ejectment. 286 
Declaration in Ejectment delivered to 
2 Servant is ill. Ibid. 
Declaration in Treſpaſs Ozod piſces 
ipſens ( Quer') cepit, is ill. 11 
Declaration Debet & Detinet againſt 
an Adminiſtrator is ill. 47 
Vide 30, 114. | 
Declaration for Rent in Middleſex an 
Entry pleaded in Hart fordſbire, and 
try'd in Middleſex. 75. Vide 30, 
| 84. 115 
Declaration in Ejectment before the 
Leaſe is ill. -- 
In Ejectment where one has Title but 
to Part of a Houſe, he may de- 
clare for the whole. 2 10er 
Declarations ill for Want of Aver- 
ments. 161. Vide 54, 256, 358 
In Ejectment the Number of Acres 
and Nature of the Lands to be 
ſhewn. | 198 
Count of the Cuſtom of Merchantson 
a promiſſory Note is ill. 227 
On diverting a Water Courſe currere 
debuit & debet, is well. 231 
On an Original in Treſpaſs againſt one, 
the Plaintiff can't declare againſt 
him with a ul cum. 260 


Contra where the Writ is againſt two. 


Ibid. 
In 


The 
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In Aſſumpſ to pay Money at ſeveral 
Diys betore the laſt Day, ill. 307 

How to declare for Guincas in Debt 
or Caſe. Vide 326, 387. 

A Defendant inſerted in a Declara- 
tion, intending to make no De- 
fence, in Order to prevent the 
Plaintiff's paying Colts. 264 

Caſe and Trover join'd in a Declara- 


tion againſt a Carrier tor Loſs of 


Goods, 333 
Declaration in an Action at Common 
Law, concluding contra Statut. 
where ill. or not. 420, 421 
Where an ill Declaration is made 
good by.putring in Bail. 463 
An ill Declaration againſt an Admi— 
niſtrator, who pleads 2 faulty Plea, 
„ 465 
A Declaration with Anno Domini ke- 
dic nunc, the Words hujus Regm are 


Imply'd. 475 
 Defcaſance, 


A Covenant not to ſue a Bond in 99 
Tears is no Defeaſance. 17 


Demurrer. 


The Words Incerta & caret forma, 
only a general Demurrer. 297 

Duplicity ought to be ſhewn for 
Cauſe at Common Law. 

Where prout patet is only Form, and 
help'd by the Statute on a general 
Demurrer. Vide 299 

A Demurrer to a Demurrer being 
miſtaken deny d to be amended, for 
"tis a Diſcontinuance. 


323 
Se alſo 306. 
Departure, Vide Aſſumpſit, and 
Page 86. 
Detinuc. 


Detinue lies for Goods forſeited by 


bid. 
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the Navigation Act before Infor- 
mation or Seizure. 361 
Detinue of Charters is no Plea after 
Iaparlance. 183 


Ocviles and TUills. 


One deviſes Lands, and the Jury find 
hat he afterwards made another 
Will, but are ignorant of its Con- 


tents 2 it this be a Revoca- 
tion. Nee. 90, 91, &c. 


A Will is with two Witneſſes there- 
to, and another Witneſs to a Co- 
dicil which recites and confirms the 
Will, are not three Witneſſes with 
in the Statute. 174,175 

A Deviſe ſhall be taken according to 
the Intent of the Teſtator and 
Common Parlance. Vide 252. 

A Device of the Rents and Profits to 

a Feme Covert, to be paid her by 
his Executors, 1s a Devile of the 
Land to the Exccutors by Implica- 
tion. 375 

A Devile to A. and B. and the Sur- 
vivor of them equally to be di- 
vided, makes them Tenants in Com- 
mon. 256, 257 

A Deviſe to A. B. and C. in Fee, pro- 
vided that if any of them dic un- 
der Age, or unmarried, then 
his Part or Share to be divided a 
mong the Survivors; if one of 
them die, the Survivors are Te— 
nants in Common of his Part, for 
Life only. „ 

A Deviſe to A. for Life Remainder to 
the Heirs Males of B. now living, 
or ſuch other Heirs Male or Female, 
as he ſhall have at the Time of his 
Death; the Son born at the Time 
of the Deviſe, (hall take an Eſtate 
Tail by Purchaſe. 153, 154 


A Deviſe of a Term to 4. and the 
Heirs Males of his Body; and if 
he die without Iſſue (living B.) 
then to C. is a good Deviſe to C. in 

Re. 


The TABLE. 


Remainder. Page 208 
To make it an ©xecutory Deviſe, it 
ought to be limited. ½ On an 
Eſtare in Fee, and ah upon Con- 
dition, 252 
Note alſo, Where a Remainder may 
depend upon it, it cannot be an 
executor\ Deviſe. Ibid. 
An Executory Deviſe to the Heirs of 
a Man's Body, ill in futuro, but good 
in preſents. „ 
And Note, there cannot be two exe- 
cutory Deviſes, i e. one to take 
Place ſubſequent to the other bid. 


Dilcontinuance. 


The Court can't give Leave to diſ- 
continue after a general Verdict or 
Writ of Inquiry executed. 150,171 

Secus after a ſpecial Verdict. 363 


Quere, if a Diſcontinuance after Ver- 
dict is cured per Stat. - H. 8. 331 
Where the Defendant offers an Iſſue, 


and the Plaintiff replies and con- 
cludes with hoc parat eſt werificare, 
and the Defendant rejoins, Quære 
if this be a Diſcontinuance. Vide 
3 306 


Demurrer to a Demurrer ſeems a Diſ- 


continuance. OCuære ibid. & 323. 
' Dilmes, vide Tythes. 
Dilpencing Power, Vide Pa. 10, 11. 
Diſſeiſin, Vide Pa. 3, 8, 70, 249. 


Diſtreſs. 


If the outer Door be open, an inner 


Door may be broken to diſtrain. 17 
On a Diſtreſs for Rent out of Lands 
in ſeveral Counties, the Conſtable 
of either County may ſell the Di- 
ſtreſs. 336 


Oiſtribution. 
No Intereſt is veſted by the Statute, 
. 


where there is but one Child. Vide | 


| 14, 15, 112 
The Brother or Siſter of half Blood 


(hall have an equal Share on the 
Diſtribution, — 


Diſtringas. 


See a Diſlringas taken off the File to 
prevent an Arreſt of Judgment. 3 


5 

Ejedment. 
Lg HE Term enlarged therein. 13, 
50, 110 


The Leſſee therein can't releaſe the 
Coſts. 8. Vide 59. 


One Habendum to two Demiſes in E- 


jectment good. 190 
Tenants in Common can't join in E- 
jectment. 3 2 


Bringing an Ejectment, doth neither 
amount to an Entry, or turn an 
Eſtate to a Right, or work a Diſ- 

ſeiſin. 249, 453 

If two Tenants in Common are diſ- 
ſeiz d, their Leſſee muſt declare on 
ſeveral Demiſes. 213 


Ejectment lies De Miner Carbonu' with- 


out ſnewing the Number. 201 
Yet it lies not de quinque Clauſes Terre 
arabilis & paſture, not ſhewing 


how many Acres of each. 198,199 
Note, A Truſtee is not to be join'd 


with the Tenant as Defendant in 
Ejectment. 332 
On a Judgment in Ejectment the 
Plaintiff can't have Execution af- 
ter the Year, without a Sci fac 
250 

But there need not be 15 Days inter 
the Teſte and Return. -.-.0 
On a Leaſe ſealed Judgment can't be 
therein without Trial. I3 
Ejectment lies of a Rectory. 202 
Note, 


| 
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Note, No Execution on a Judgment 
in Ejectment after the Year with- 
out a Sci fac”. 250 


Election. 
To make an Execution joint or ſe— 


veral. 397, 398 
Where an Executor has Election to 


bring an Adtion in his own Name 


or another. 214, 223 


Engroſſing, Fozeſtalling, &c. 


An Indictment for Engroſſing laid in 
London, tho the Sale was in Surrey, 
held good. 3 

Entry congcable, Vide 77, 78. 


Erro!. 
What 1s Error, 


Where the Names of Jurors are not 
return'd from an inferior Court. 5 


So where the Proceedings there are 


return'd in Engliſh. 50 


Error coram nobis is no Superſedeas, or 


Plea to a Scire facias, "> mD 
A ſecond Writ of Error is no Swper- 
ſedeas. 19 
Where Want of Imparlance is Error. 
13 

Precept eſt in eadem Curia, and not 
ſaid per Cur is Error; and ſo is 
Scire for Sciri. 
So where the Original is Quare clau- 
ſum fregit, and the Declaration is 
Quare Clauſum & Domum. 60 
So where on a Judgment by Default 
Damages are given by the Court, 
and not ſaid Ex aſſenſu ſuo.(Quære) 

: 220 

So in Attainders of Treaſon, If the 
Priſoner be not ask d what he has 
to ſay, Oc. 144 
So if in the Inditment of Treaſon it 
be not ſaid Contra ligeantie ſug de- 
bitum. 


426 


257, 258 


So where the Sentence is entred, Quoc! 
interiora extrahantur, omitting ipſo 
wvivente. bid. & 369. 

So where a Peer was attainted with- 

out Addition of his Dignity, &c. 
189. Vide 298 

See an Atrainder reversd for Miſ- 
nomer of a Juror. 70 

Error of a Fine where the Conuzor 
died between the Teſte and Return 
of the Writ of Covenant, &c. 57, 
59, 67, 71 

So where a Recovery is revers'd with- 
out any Scire fac to the Tertenants. 


42 
What is not Error. 

Where the Plaintiff does not appear 
at the Niſi prius, tis no Error. 319 
Such a Matter as might have been 
pleaded to the original Action, 
can't be aſſignd for Error. 332 
A Gaoler can't take Advantage of Er- 
rors in the original Adion. 69 
Judgment per Major & Ballives, not 
ſaying per Cur is no Error. 5 
Nor Coram prefat Major G. Bali vor 
after a Year's Continuance. Bid. 
Error coram vobis lies not where the 
| Record is not well removed. 47,48 
In Debt on a Judgment Error pen- 
ding may be pleaded in Abatement, 
not in Bar. 48. Vide 199, 211, 229, 
456 
No Error lies in Cam Sac on a Judg- 
ment in Sci Fac' in B. R. 393, 394 
Awarding a Capias in Caſe in an in- 
ferior Court, is no Error. 260 
Nor where the firſt Proceſs in an in- 
ferior Court is an Attachment re- 
turnable immediate, and thereupon 
a Capias. 3 161 
Nor awarding Proceſs ſecundum con- 
ſuetud' Cur in an inferior Court 
held by Patent. 2688 
Nor where the Declaration in an in- 
ferior Court is entred in hac que ſe- 
quitur Forma. 85. And ſee there 

other Errors over- ruled. 
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la Interior Courts Dies dat eſt par- 
tibus predi:{is, without ſaying per 
( ur' no Error. Page 285 
Nor Precepta' eſt ad eandem Cur quod 
venire tac and not ſ id, per Cur. 398 
Nor Con ſiderat eſt, and not ſaid per 
Cur” in 2 County Palatine. 446 
Sed vide 479. con. 
Nor ſaying aſſident for 4ſſidunt. 398 
And Note, the Superior Court ſhall 
give ſuch a judgment as the Infte- 
rior Court ought to have given. 398 
In Error of a Fine in the County Pa- 
lat. of Cheſter a Certiorari lies ad in- 
for mand conſcien Curie. 26 
How a Writ of Error ſhall be di- 
refed to the County Pal. of Cheſter. 


206 


See the Return of a Writ of Error by 


an Officer of an inferior Court. 285 

A Convittion before a Juſtice of Peace 
return'd in Engliſh, no Error. 289 
Quere, Where a Foreign Plea being 


pleaded after Imparlance, and the 


Plaintiff replies, that it ought not 

to be admitted after Imparlance. 

| 479 

Where Error lies for an Executor to 
reverſe Attainders of High Treaſon, 
See Attainders, and 114. 

Quere, If in Debt on a Judgment in 
B. R. Error pending in Cam Scac 
is pleadable in Bar. 48, 199, 211, 

229. 456 

Error lies not in Cam Scac' on a Judg- 
ment in B. R. by original. 295 

Nor does it lie there on a Judgment 
in a Scire facias in B, R. 393, 394 

Nor for the Merits of the Cauſe, nor 
the Giſt of the Aﬀtion, or Foun- 

dation of the Suit, 285 


A Writ of Error with a long Return, 


Vide 206, 
229, 456 
Where the bare Shewing the Writ be- 

fore Allowance is a Super ſedeas. 264 
After In nullo erratum pleaded, a Cer- 


cc. is no Super ſedeas. 


tiorars lies not to reverſe, but to 


2 


ai.rm a Judgment. Page 33: 
Where one pleads a Releaſe of Errors 
and concludes Quod judicium affir- 
metlur, the laſt Words are Sur- 
pluſage. 259 
Where the Husband is join'd for Con- 
formity in Error, by his Death the 
Writ abates. 263 
Where pending the Writ of Error 
one of the Plaintiffs dies, the Writ 
is abated : But there needs no Sci 
fac, but only a Suggeſtion thereof 
on the Roll, with a quia nom dedicit, 
or Qui apparet Curie ſuper Exams- 
nationem, &c. TH 441, 442 
See allo Eſtoppel. 


Eſcape. 


Marſhall of B. R. appoints a Deputy 
who permits Eſcapes. See 95, 96 
A poor Coroner, ( where there were 
two)without the others Privity, ar- 
Teſts a Perſon who eſcapes, Unere 
if Debt lies againſt both Coroners. 
Debt in the Debet & Detinet does = | 
lie againſt a Sheriff for an Eſcape. 
11 
See a Warrant of Attorney to Pol 
feſs a Judgment, if A. eſcapes. 295 
See alſo Tit. Execution. 


Eſtoppel. 


One eſtopp'd to ſay the Releaſe was 
deliver'd before the Bond. 83 
Where the Acknowledgment and In- 
rolment of a Deed makes an Eſtop- 
pel. „ 248 
An Avowry for the Arrears of a Rent- 
Charge in 79, is no Eſtoppell for 
Arrears in 78. Vide 59, 60. 

After Verdict and Judgment and Er- 
ror brought, Error in Fact was al- 
ſign'd that the Plaintiff below dy'd 
before the Trial, the Plaintiff in 
Error is eſtopp'd to give in Evi-. 

dence 


— 
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dence the Beath of the Plaintiff be- On a Fi fac againſt an Adminiſtra- 


fore the Action brought. 446 
Vhere Tenant in Tail acknowledges 
a Recognizance, and dies, and a 
dei fac is awarded againſt the 1(- 
fue in Tail, and Sire fect return d. 
and judgment by Detaulr, the 1(- 
ſue is eſtopp'd to give Evidence in 


Eject ment that the Conuzor was but 
Tcnant in Jail. 446 


Evidence. 


A Copy of the Inrolment of a Deed 
is no Evidence. 248, 249 
Nor a Will exemplify'd under the 
Great Seal. 
Where a Copy of a Will ſhall 
Evidence or not. Ibid, & 337 
Where a Scrivener's or Herald's Books 
(hall be Evidence. 16d. ibid. 
Depoſitions of Witneſſes before Com- 
miſſioners in Chancery no Evi- 
dence to convict of Perjury, &c. 38 
On an Information for a Libel, the 
Examination of a Perſon ( who aft- 
ter died) before the Mayor of 
Briſtol, is no Evidence. 358, 359 
On z'unques Executor the Defendant 


46 
be 


cant give Letters of Adminiſtra- 


tion in Evidence. 220, 221 


In an Information on the Statute of 


Dearſtealing, the Party and Proſe- 
cutor may be a Witneſs. 35 
Of affirmative and negative Evidence. 


Vide 18, 57 


For Eſtoppel of Evidence, Vide 


Execution. 


A Fi fac may be executed after 
Death of the Party againſt whom 
it iſſned. 33, 144, 292 
On a Fi fac againſt one Copartner 
the Sherift may take the Goods of 
both, and the Vendee ſhall have a 
Moiety in Common, 


* % 
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tor the Sheriff may ſell an Eſtate 
pur auter vie. 291 
A Fi fac cant be continued on the 
Roll after the Year without a new 
Writ. „ 346 
On a Fi fac where the Party has two 
Gowns, &*c. the Sheriff may take 
one of them. | 356 
It two Fi fac's are delivered to the 
Sheriff on the ſame Day, he might 
formerly prefer which he pleasd. . 
428, 452 
When the Sheriff hath exccutcd a 
Fi fac on Receipt of a prerogative 
Writ or better Information, he 
may return nulla bona. 35 2 
The King's Bench may in all Caſes 
grant the ſame Execution as the 
Court below might. 21 
Where ſeveral Damages are again 
ſeveral Perſons, the Judgment and 
Execution are to be ſeveral. 35 2, 


353 
Execution once begun ſhall proceed 
if there be no Irregularity. And 
where the Party brings Audita Que- 
rela on a Deed which is confeſs'd, 
and a Super ſedeas is awarded, this 
ſhall not prevent the Sale of the 
Goods by the Sheriff. 388, 389 
If a Gaoler retakes one in Execution 
after a Voluntary Eſcape, the Plain- 
tiff ſhall have him in Execution 
again, if he will. 429, 452 
Where one is taken on a Capras ut- 
lagat after Judgment aſter the Year, 
Sucre if he (hall be in Execution 
for the Plaintiff without Prayer. 


373 


No Execution lies on a Judgment in 


Ejectment after the Year without 
a Scire fac”. 250 
On a Judgment againſt the Marſhal 
of B. R. Queære if the Profits of the 
Office may be ſequeſtred. 29 


The Sheriff may break open inner 


Doors (the outer Door being open) 
though 
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though the Party be ſick. 

Vide 342. 

The Sheriff ſhall have Poundage for 
Executions within Corporations, 
if on foreign Judgments. 217 

Note, The pracrice of Attorneys in 
not awarding Elecit on theRoll. 232 

See alſo Levari facias, &c. 


327. 


— 


He can't plead an Obligation in Bar 
of Debt for Rent. 183 
Where an Executor may plead Pay- 
ment of Debts on ſimple Contract 
in Bar of thoſe on Obligation. 35» 
318 


Debt lies not againſt him in Debet c 


Detinet without ſuggeſting a = 
vaſt ac it. 


He ſhall not give ſpecial Bail on the 


bare ſuggeſting a Devaſtavit, ſecus 
in Debt on a Judgment, where a 
Devaſtavit \ is return d by the Sheriff. 


206, 325 
Where one recovers as Executor, and 
takes the Defendant in Execution 
who eſcapes. Debt againſt the Gaoler 
ſhall be in the Det inet only. 114, 115 
An Executor ſhall not be ſet aſide, 
becauſe a Bankrupt or Inſolvent. 
182 
Where an Executor or Adminiſtrator 
gives Authority to one to receive 
Money for him, the Action is to 
be brought in his own Name and 
Right, but if it be payable to a 
Stranger without any ſuch Au— 
thority, the Executor hath Election. 
214, 223 
On #'ungques Executor pleaded, the 
Defendant can't give Letters of Ad- 
miniſtration in Evidence. 220, 221 
He can't plead in Bar that he is Ad- 
miniſtrator. But if he brings an 
Action as Adminiſtrator, the De- 
fendant may plead in Bar to the 
Action of the Writ. 221 
2 


— — 


He can t plead plene adminiſtrati: gu- 
nerally to a Sr fac on a Judg- 
ment. 98 

If he pleads divers Judgments, and 
fails in one, tis ill for the whole. 318 

Cale lies for an Executor againſt a 
Sheriff for a falſe Return of a Fi 
fac within the Equity of the Stat. 
ae Bonis aſportatis. 32 

What Allowance he ſhall have Yor 
funeral Expences, and what Evi- 
dence is ſufficient to diſcharge him 
on a plene adminiſtravit. 342 

Tis ſufficient if an Executor has the 
Probate when he declares, ſecus of 
an Adminiſtrator. 

An Executor ſhall not be compell d 
to a Diſtribution of the Surplus of 
a perſonal Eſtate. 378 

A Bill of Exchange ſhall not be Jona 
notabilia where tis made, but where 
the Debtor reſides. 392 

Waſte lies againſt an Executor de ſor 
Tort of a Term. 7,8 


371: 


see alſo Tit. Adminiftratoz, Coſts, 


Deviſes, Diſtributions and Limi- 
tations. 


Expoſition of (Uo2ds, te. 


Acceptance in Satisfaction. 1 99, 383 


Acceſſary and Confederate differ. 17 


Ad efßeci um ſequen and ad tenorem ſe 
quen their Difference. 85 
Ad Gaolam deliberan & al male facta 
terminand equivalent to Placita Co- 
ron. 47 
Adjournata fuit for adjournata eſt, ill 
in an Indictment. 358 
Alia Enormia, &c. their Uſe in a De- 
claration. * 3 
Anglice its Force and Uſe. 225, 226, 306 
Antiquum Meſſuagium. 481, 482 


Aſſadent for aſſidunt (in a judgment) 


well. 


398 
Aſſignees, Vide 249. 


Aſſize, 244. And d. Tit. Allze. 
Baron and Feme. 


199, 450 
Bawdy 
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Bawdy-houſe and diſorderly Mane 
differ. 303 
Capiatur and Aliſcricordia their Uſe 

352, 432. Vide 387. 
Conſideratum fuit for conſideratum eſt, 
ill in a Judgment. 479 
Con ſuevit, Gc. imports a Preſcription. 
472 
Conſuevernnt and Debuerunt. Vide 197. 
Vide 21 and 231. 


 Centinuando, its Uſe and Eſſe dd. 168, 


193, 377, 427, 443 
Contra formam Statuti where neceſlary. 


160, 205, 218, 307, 336, 371, 421 


Contra pacem of the late and preſent 


King. 168 


Currere \ conſuevit. 31. and Debuit. 231 


Debet and Detinet, where neceſſary. 
47, 114, 301, 327 
| Deficit de Recordo, where it may be 
entred. 39 
Demiſe, the Import of the Word. 164. 
Demiſerunt, a joint Covenant. 163 
_ Deſernit & reliquit. Vide 197. 
Diſtribuere taken for tribuere. 15 
32 minori ætate. Vid. 428, 475 
Ex aſſenſu ſuo, where neceſſary in en- 
tring Damages. 220 
Expulit implies a Diſſeiſin 20 
Extitit for exiſtit, good i in an Indict- 


ment. 69 
Falſo & malitioſe, their Force and Ef. 
fect. 362, 363. Vide 116. 


Felonica Interfe@io, equivalent to Mur- 
drum. Quære. 39, 407 
Grant, the Word not to be taken 
ſtrictly. 195 
Guardian and Prochein amie. Vid. 330, 
231, and Tit. Guaran, 
Habendum, its Uſe and Effect. Vide 330, 
300, and Tit. Habendum, 
Tnnuendo,itsforce and uſe. 52,460,461 
Levari fac. Vide Tit. Levari. 
Libera piſcaria, where it may be. 11, 


433, 464 


Malitioſe, its Force in a Declaration. 


116 


Proc hien amie. 


Retes for Retia, allow d good. 


— cr 


May imports ſhall in a Statute. 
Medietas linguæ. Vide 20. 


Modo & forma where Subſtance. 38, 


220 


212 
Molliter manus * where plead- 
abl So I 7, 227 


Mortgage, Vide 249. 
Murdrum and murdravit, their Import, 
39, 407 

Nolo proſequi, where it may be en- 
tred. 18, 23, 38, 39, 326 
Non eſt fuclum, where pleadable. 38, 
352, 463 
133, 155 


Non eſt heres viventis. 


Non obſtante, its Effect in the King's 


Grant. 21, 22 
Nunque accouple, Vide 72, 131, 473. 


Occupancy, general and ſpecial. 290 


Per quod, its Difference, where 'tis 
the Gilit of the Action, and where 
only Aggravation. 483r 

Præceptum eſt in eadem Curia, and not 
ſaid per Cur. Vid. 5 and 426. 


Predi#' how it ſhall 1 461 


Vide 330, 337, and 
Iit. Guardian. 

Procreati and procreandi, their Dif- 
ference 154 


Prout patet per Record' * Form. 


299 
Quare cum and Onod cum, their Ule, 
Oc. Vide 4, 213, 325. 


226 
Sciens where neceſſary in a Declara- 
tion. 142, 143 
Secundum conſuet Manerii and ſecun- 
dum voluntat' domini, their Dif- 
ference. 387 
Simony, vide 134, 205. 394, 
Such, ſee its relative Signification. 353 


Super notitiam for ſuper viſum, ill in a 
Preſentment. 6 


Supplicavit, vide Tit. Supplicavi. 


Tir Taliter 


The - of * 


BY - 


Taliter proceſſum fuit, where allowable 
in Pleading. 124, 125 
Tam pro Domino Rege quam pro ſeipſo, 


where it may be. 168, 431 
Tempus ſemeſtre, what. 191 
Then living, expounded. 153 


Touts temps priſt. Vide 334, 441,443 


Videlicet, its Import. 330,469, 470 


Dit Ballivus, is no Averment. 64 


110 


So Dt priſam. 


F alle Latin. 


T ſhall not vitiate an Indictment, 


Pie 225. | 
Nor Retes for Retia. 226 
Nor o&agint for offogint. 225 


Therefore zpſe for ipſa is no Error. 169 


Quære Duodecim for duodecem. 
See alſo Tit Obligation. 


Felo de ſe. 


That a Felo de ſe may be compos men - 


tis. 


2. 3 
Fine. 


Oueære, if one outlaw'd may be fin'd, 
tho abſent. 36, 77 
See a Town-Clerk fined for return- 
ing an Indiftment without any 
Caption. 3 
A Fine enlarged to make good the 
Sheriff's Charge in abating a Nu- 
ſance. 
A Fine ought not to be eſtreated when 
the Party is in Execution, but at 
the King's Requeſt. Ibid. 
Juſtices of Peace ought to fine for 4 


Declaration, Oc. Lutw. 88 5. G 


TO --. 


Contempt, and commit for Non- 
payment, rather than commit for 
the Contempt it (elf. 306 
Vide 260 to 263. 

Where a Statute gives à Sum cer- 
tain for the Benefit of the Party, 
there it is not to be qui tam, nor 
ought there to be a Capiatur, but a 
Mia. But if it be an Action of 
Treſpaſs and Contempt againſt the 
Statute, there lies a Capiatur. 431, 
432. Vide 352, 387. 


Of Copy hold Fines vide 43, 44. 


Fines of Lands. 


Onere, if a Fine and Deed ſubſequent 
ſhall extinguiſh a Power of Revo- 
cation. 


See a Term for raiſing Portions ba rd 


by Fine and Non- claim. 67 
A Deviſe to A. for 99 Years for Pay- 
ment of Debts and Legacics, with 
Remainder to B. in Tail; B. enters 
with Conſent of A. and pays the 
greater Part of the Debts, Oc. 
and then levies a Fine. Oxere, if A, 
be barr'd by the Fine and Non- 
claim. 67, 68 
See ſeveral Fines revers'd for Death 
of Parties before the King's Silver 


paid, Ce. = 57, 59; 67, 71 
Foꝛcible Entries. 


On a Conviction thereof the Juſtices 
ought not to alter the Poſſe ſſion 
without Inquiry by Jury. 262 
to 263. nn 

When an Inquiſition of Forcible En- 
try is quaſh'd, the Court uſually 
orantsReſtitution, but are not bound 
ſo to do. 328 

Indictments of Forcible Entry. Vide 


Je. 


Fozeſt. 


the TALE 


Foreſt. 


—— — 


Guardian on a Motion, though not 


preſent, nor any Affidavit made. 
256. Vide 330,331. 


The Chief Juſtice in Eyre of a Foreſt The Court uſually examines 2 Pro- 


cannot commit without Preſent- 


ment, except the Party be taken in 
the Manner. 159, 160 


Form and Falſe Latin. 


Indictment for Foreſtalling OZagint' 
aves, Anglice Turkies, good. 225 


Franchiſe and County Palatine. 


Where an Action in B. R. is laid in 
a County Pal. after Verdict, the 
Judgment ſhall not be arreſted for 
that Cauſe. 30, 31, 115. Vide 75, 84 

In Caſe of infringing the Liberty of 
2 Franchiſe, the Plaintiff need not 
ſhew his Title. 30 


Fraud, 


If a Conveyance be by Fraud, and 
the Land is afterwards convey'd 
over on a valuable Confideration, 

the Fraud is purged. 422 

Where an Ad miniſtrator, being a prin- 


cipal Creditor, may avoid a frau- 


dulent Bill of Sale. 248, 249 


— 


6. 


Game. 
A Game-keeper can't ſeize a Gun 
by an Authority from the 


Lord of the Manor, without a 
Warrant froma]JuſticeofPeace.183 


Guardian and Pꝛochien Amie. 


The Court may admit one to ſue by 


Ill Return of a Hab Corp. 
A Priſoner detain'd for Fees after a 


chein amiebeforeAdmillion. 330,331 


* 


H. 
habeas Cozpus. 


87 Bail on the Hab. Corpus Act, 
6, 343, 344, 421, Oc. 
Where a ſpecial Authority is given 
to commit to Priſon, it ought to 
be purſued and declared in the 
Concluſion of the Commitment, 
elſe the Priſoner ſhall be enlarged 
on a Hab Corpus. 305, 306 
A Difference between a Hab' Corpus 
and a Cert iorari. * 
No Hab' Corpus to bring up one in 
Examination to be a Witneſs, &. 
17. Vide 35, 209. 
Hab' Corpus denied. 74, 209 
127 


Hab Corp. 8 
A Hab' Corp' ad teſtificandum, 


109 
48 


Habendum from the Date, or from the 


making, is all one. 


; ; 399 
Habendum the (aid 100 l. to them and 


their Aſſignes, viz. to each of them 
20. the viz makes them Tenants 
in Common. | 330 


Heir. 


Judgment againſt him, where it ſhall 
be general, or ſpecial. 162 
How the Pleading ſhall be on the 
new Statute, where the Heir aliens 
after his Anceſtor's Death. 


345 
Where 


the TA B LE 


Where there may be Heres viventis. 
153, 155 


Highwars. 


Moniers of the Mint are not exempt 
from being chargd to their Re- 
pair. 5 10 

An Order for reimburſing the Sur- 
veyor may be at a ſpecial Seſ- 
ſions. 235 

On Indictment for not working at 
the Highways, and not guilty 
pleaded, nothing can be given in 
Evidence, but that the Way is re- 
paired. | 312 

So on Indictment againſt a Pariſh on 
not guilty, they ſhall give no- 
thing in Evidence, but that the 
Way 


that another ought to repair it. 396 
Homine replegiando. Vide Tit. 
Due and Cry. Vid. Tit. Robbery, 


F 
Ideot. 


A Surrender by an Ideot of a 


Copyhold Eſtate is void as 
to all Perſons beſides himſelf. 438 
So any Deed executed by an Ideot is 
void as to all but himſelf. 43 8, 468 
See = Non Com pos in Tit. Felo 
de le. 


Jeokails. 


The Statutes of Jeofails extend to in- 
ferior Courts after Verdict. 260 


- Imparlance, 


Where Want of an Imparlance is 
Error. 13 


is in Repair: but on ſuch 
Indictment againſt a particular 
Perſon, he may give in Evidence 


Where a ſecond Imparlance may be 
in a Quo warranto. 12 
See a ſpecial Imparlance to a Plea to 
the juriſdiction. 68 


Impꝛiſonment. 


Where a ſpecial Authority is given 
to impriſon, it ought to be ſer 
forth in the Commitment. 305 
Where a Cuſtom is to commit to an 
Officer of the City of London, a 
Commitment to the Keeper cf 
Neweate is ill, if it be not averr'd 
that he is an Officer of the City 
of London; where a Commitment 


may be before Indictment, Gc. 
343, 344 


Jndictment. 


All Cheats and Abuſes of Tradeſmen 
are indictable. 

Indictment lies for Riots. Breaches of 
the Peace, &c. Vide Riots, &c. 


It lies for ſending a Challenge. 10 
Or for a Nuſance, — 
Or for Kidnapping. Ibid. 


Or for lying with another's Wife. 377 
It lies for calling a juſtice of Peace 
Buffle- headed Fellow. 46. Vide 65 
It lies for not performing an Order 
of Seſſions, tho' made with a Ouod 
cum, where it ſhould be abſolute. 
Vide 6s, 213, 32%. © 1 
It lies for bringing back one remov d 
by Order of Seſſions, 205, 72 
It lies for not watching, nor procu- 
ring one to watch. 243 
It lies for refuſing to take a poor Ap- 
prentice. Vide 298. @ 
So for turning away his Apprentice, 
and refuſing to take him again, e*c. 


; ; | 405 
It lies againſt a Conſtable elected by 


Cuſtom of a Corporation, for not 
taking on him the Office. 416 


It 


186 


the TAB Tk. 


— 


It lies for erecting a Mountebank's 
Stage, tho' done with Licence. 354 
Allo Words may be indictable that 


are not actionable. 66 
But if actionable, they ſeem not in 
dictable. 13 


And where an Indictment or an Action 
lies. Lide ibid. 17 & 66. 
See an IndiQme:it in London for en- 
groſſing in Surrey held well after 
Verdict. 3 
But an lndictment in Mzddleſex for a 


Per jury in London was quaſh'd on 


Motion. 13 
For erecting a Cottage with a Conti- 
nuando, good for the erecting, but 
ill for the Continuance. 307 
Where lndictment lies not. 


For Words of a Juſtice of Peace, vide 


414: f 
Indictment lies not for exerciſing a 


Trade within a City, not being 


free. 243. 382 


It lies not at the Seſſions for exerciſing 


the Trade of a Weaver or Cloth- 
worker. | 252 
It lies not againſt a Juſtice of Peace, 


for not binding over Rioters. 317 


It lies not for not aſſiſting the Con- 
ſtable in ſearching for Netts, &c. 
on a Warrant of two Juſtices. 309 

Nor does it lie at the Quarter-Seſ- 

ſions for Petty Treaſon, &c. 405 
Indictment of Treaſon, Plea of not 
guilty withdrawn, and a Confel- 
ſion entred. 364 

Indictment againſt a Bailiff for Ex- 
tortion t Ballivus quaſh'd. 64 

Indictment for exerciſing the Art de 
le Fabre quaſh'd, for it ſhould be 

in Latin. 

Indictment for forcible Entry exiſten 
liberum tenementum, not ſaying ad 
func quaſh'd. 1 

An Indictment ſaying Deodecim for 
Duodecem quaſh'd. Quære. 286 

Quere, If an Indictment lies for ſelling 
Ale without a Licence. 2 


22.2 


—— 


Vuere, If it lies againſt an Overſcer 
for not making up his Accounts, 
Occ. 74 

Where a Statute prohibits a Thing 
under a Penalty, or creates a new 
Duty to an Officer, the Indicement 
need not conclude contra formam 
Statut i. 205 

And where it ought to conclude ſo. 
Jide 507 371, Oc. 

An ladictment for exerciſing a Trade, 
need not ſny, It was a Trade, 5 El. 

288 

An Indictment ought to be plain, and 
not to call a Bawdy-houſe a diſ- 
orderly Houſe. 363 

Nor an Acceſſiry a Confederatc. 17 

Yet ad Leſſion tent' per adjournament” 
need not ſiy when it commenced, 

218 

But adjournatum fuit for adjournatum 
eſt, held Error. 358 

Note, Vitious Indi ments may be 
quaſh'd after Iſſue joined. 21 


And Judgments on vitious Indict- 


ments are to be ſet aſide. 13 
Several can't be joind in one Indict- 

ment on 5 Eliz. 61. Vide Trades. 
An Indi&ment differs from a Preſent- 
ment. Quere. 225 
See alſo Inkoꝛmation. 


Jnfant. 


An Infant of 14 may makea Will. 50 
An Infant appearing by Attorney, the 

Action is diſcontinuecd. 63 
An Infant is not bound by the Cu- 
ſtom of a Manor. | 118 
What Ads of an Infant are void, and 

what voidable, and how. 468. 469 
Where chargeable tor Moneys lent 
him to buy necefl3ries, GC. 432 


An infant borrows Money, and at 


full Age promiſes Paymeric, he is 
bound. ; 581 
Vide of Guardians and Pꝛochein d- 
mies to ntants. 319,350 
Aa a a Inkoz⸗ 
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Inkozmation. 


Several Extortions can't be join d in 
one Information. Page 193 
Information lies for licenſing a Nar- 
rative, &c. tho' by Order of the 
Houſe of Commons. 18 
Lies in B. R. for exercifing the Trade 
of a Brewer. 62 
Lies for going to Church arm'd with 
Piſtols, 38 
Lies for ſaying of a Juſtice of Peace, 
he is a Buffle-headed Fellow, un- 
derſtands not the Law, and bath 
not done my Client Juſtice. (Sed 
Onere) 46, 65 
Lies for abſolving a Traitor at Tyborr, 
without a public Confeſſion, &c. 
381. 382 
Lies for a ſcandalous Epitaph on 
Queen Mary. 358 
Quzere, If it lies for conſpiring and 
endeavouring to procure an Heir 


apparent to marry a Woman of 
11] Fame and no Fortune, and ma- 


king him drunk to that End, &c. 


456, 457 
See an Information for ſending a 


Challenge to a Commiſhoner of 
the Land-Tax, and the Statute was 
| miſrecited, and therefore on De- 


murrer adjudg 'd for the Defen- 


dant, tho' it ** well have lain 
at Common Law, had not the Stat. 
been recited. 477 
Note the Stat. againſt malitious * 44 
mations. 345 
See alſo Tit. Judiaments. 


Inquiry. 


On a Nonſuit in Replevin, the Omiſ- 
ſion of the Jury to find Damages 


and Tax Coſts may be ſupply'd by 
a Writ of Inquiry. 11 
In an Avowry for a Poor's Rate the 
Plaintiff after Iſſue join'd was non- 

4 ; 


See alſo Fage 330, 457. 


ſuited at the Trial, and the ſury 
did not aſſeſs treble Dam iages, this 
may be ſupply'd by Writ of the 
Inquiry. 344 
Note, The Caption of an Inquiſition 
is not amendable, ſecus of Indict- 
ments. 70 
Tnquiſitions, 
Muhen to be pro Domino Rege & (or- 
pore Com. 58 


Inrolment. 

Inrolment makes an Eſtoppel, as A- 
gainſt an Obligation enroll'd one 
is eſtopp'd to plead, Non eft fat7nm. 

247, 248 

A Copy of the Inrolment of a Deed, 
Quære, if Evidence at Common 
Law. Ibid. ibid. 


Jnterrogatones. 

Of Interrogatories on Contempts. 
Vide 63. 

The four bays for putting in Interro- 
gatories, mult be in Term. 8 

Where to anſwer Interrogatories on 
Recognizance, and where in Lin- 
culis. 448 


Joinder in Aﬀions., Vide * 


and Page 63, 108, and 115. 


Jointenants and Tenants in Comon. 


Tenants in Common can't join in E- 
jectment, Ge. 2 
And ſo in Avowry 
But they muſt join in all perſonal 

Actions. Quære. 474 


Judges. 
Their Deaths, Removals, Go. 


47, 95, 339, 380. 


Lide 


Judgment. 
Judgment againſt an Heir where ge- 
nera} and where ſpecial. 162 


Debt 


„„ — x :2ĩ —-. EY —— — 


1 


Debt lies not in an inferior Court on 
a judgment in B. R, 220 
Where Judgment for the Defendant 
in Ejectment in B. R. is revers d 
in Parliament, there ought to be a 
new Jud gment, Luod Quer recuperet 
terminum 314 
judgment in the Common Law Court 
of Briſtol, where the Court of Con- 
ſcience there is entitled to the Ac- 
tion is only voidable, though the 


ment ſhall be void, and the Defen- 
dant to have Coſts; and Execution on 
ſuch Judgment was adjudg'd good. 
5 | 235, 236 
Judgment ſha!l not be given for a 
corporal Pnniſhment in the Ab- 
ſence of the Party. 448 
How Judgment ſhall be in a Quo ar- 
ranto. Vide 19. | — 
Judgments on vitious Indiatments to 
be ſet aſide. — 
Judgment in Treaſon deny'd to be ar- 
reſted, tho ſeven Objections there- 
to. „„ 5, 6 
See Judgment in Treaſon revers'd in 
theCaſe of the King and Walcet.370 
See alſo 149, 161, 393, 310, 365. 


Juty. . 
An Action lies not againſt a Jury- 
man, for a malitious Indictment or 


Preſentment. 116 


Quere, If a Jury in Caſes of Life or 


Member may be diſcharged with- 
out giving their Verdict. 401, 402 


King, Vide Pꝛerogative. 


L 
Labourers. 


N an Order for Servants Wages, 


it ought to appear he was retain'd 
according to the Statute. 3 


Latine and falſe Latinc. 


Indictments are to be in Latine. 212 

Yet a Conviction by Juſtices of Peace 
may be in Engliſh. 269, 297 

See alſo Tit. f oꝛm and Obligation. 


Latitat. 


5 ODnære, If it be a good Commence- 
Words of the tatute are, The Judg- 


ment of a Snit within the Year on 
2 penal Statute. 4, 195 
On a voluntary Appearance the La- 
titat to be ſued in a fortnight. 2.44 


Laws. 


On the Conqueſt of a heathen Coun- 
try the Laws of Religion ceaſe, but 
not the Laws of Government. 228, 


229 
Leet, Vide Steward. 


Levari facias, 


. 


A Levari fac for a Fine may iſſue out 
of the Crown Office. Ozere. 251 
Proceſs in a Hundred Court may by 
Cuſtom be by Levari fac. 125 
Quere, if Cattle of a Stranger may be 
taken and ſold by the Sheriff on a 
Levari fac. 434 
Note, This was a Levari facias de 
exitibys terre for the King upon an 
Outlawry. Bid. and 437. 
The Cattle of a Stranger being /:vart 
and couchant on the Land of a 
Perſon outlaw'd, are ſeizable on a 
Levari fac for the King. 469, 470 


Libels, Vide 36, 358 and 359. 


Limitation of Ations. 
When the Stat. ſhall commence againſt 
a Priſoner. 26 


The Detendant may plead the Stat. 
of Limitations, where he was be- 
yond 


The 
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yond Sea the whole Time, Oc. 190 
Where von aſſumpſit infra ſex annos is 
pleaded to a Declaration of an Aſ- 
ſignee of Bankrupts, the ſix Years 
ſhall be accounted from the original 
Cauſe of Action 70 
If A. dies inteſtate, and Adminiſtra- 
tion is at firſt committed to one, 
and a Stranger receives Money, and 
then Adminiſtration is granted to 
another, the ſix Years ſhall be ac- 
counted from the firſt Adminiſtra- 
tion. 311 


A ſubſequent Adminiſtrator ſhall not 


have Advantage of a Suit brought 
by an Adminiſtrator, durante mi- 
nori tate. 428 
Secus of an Executor. [bid. 
Limitation of Eſtates, Vide Tit. 
Deviſes and Remainder. 


London Cuſtoms. 


Of a Feme ſole Merchant, vide 42. 

Ihe City of London cannot ſet a Fine, 
c. for Non- performance of a 
By-Law. gr. 10 


Vet ſee a Procedendo to the City of 


London for trying their juriſdic- 
tion in Debt on a By-Law. 68 
Money in the Hands of theOrdinary, 
or an Attorney, not liable to a 
foreign Attachment. 
The Garniſhee in a foreign Attach- 
nient cant plead to the juriſdiction 
pf the City after Imparlance 
Where an Action is founded on a 
By-Law, 'tis uſual on a Hab' Corp 
to return the By Law. 139 
But not uſual to return the Cuſtom 


where the Suit is grounded on 


the Cuſtom (ut dic it) Ibid. 
As in an Action for calling a Woman 
Whore, &*c. founded on the Cu- 
ſtom of the City. Ibid. 
See a By-Law for obliging Dancing- 
maſte:s to be of the Company of 
Muſicioneis. 372,373 


4 


347) 427 


109 


— 


See their Cuſtom of chooſing | Livery- 
Men, Gc. and impriſoning the Re- 
fuſers. "a0 


Yandamus. 


T lies to ſwear a Pariſh-Clerk 
elected according to the Cuſtom. 
105, 106 

So to reſtore a Schoolmaſter, or Pariſh 
Clerk 144 
So to reſtore the Sword bearer of a2 
Corporation. 145 
So to reſtore a Scholar of St. Johns 
College, preſented by rhe City of 


Briſtol. 238, 239 
So to reſtore a Clerk of the Company 
of Maſons. 248 


So to reſtore a Clerk of the Peace. 317 
So to reſtore the Regiſter of a Biſhop's 
Court. 265 


| $o to reſtore a Clerk of a Company i 


in London. 5 

So to ſwear a Town-Clerk into his 
Office. 4245. 418 
And a Return by way of Excuſe, 
that the Party 1s not 1 is 
ill. 419. 4 


So to admit one to the Office of high 


Bailiff of Heſtminſter. 245 
So to Jultices of Peace, to give Judg- 
ment on the Statute for releaſing 
poor Perſons. 202,2C; 
So to Pariſt; Othcers, Sc. to make Poo: 8 
Rates. 420 
So to an Arch-Deacon, to (ſwear a 
Churchwarden elected. according 
to Cuitom of the Pariſh. 417 
So to the Eccleſiaſtical Court to grant 
Adminiſtration to the next 1 I 
59 
Fiz. Where a Will is not, Or wn 
puted. Cnere. 454 
80 
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So to the Spiritual Court, to declare a 
Will prov'd per Teſtes. 289 

So to make Plan Rates. 4.22 

Or to ſign Poors Rates. 478 

But it lies not where an Aſſize lies. 
347. Vide 244. 

Nor for any Office that is not a pub- 
lic Office. 41 


Nor for reſtoring a Surgeon to a "w_— 


paital. 

Nor for reſtoring a Water ball of 
the River Severn. 347 

Nor for ſwearing a Steward of A 
Court Baron, 127 

Nor for reſtoring the Clerk of a Dean 
and Chapter. 133 

Nor for their Regiſter, except he has 
Eccleſiaſtical Juriſdiction. 133 


Nor for reſtoring a Fellow of a Col- 


lege. 143 
Nor for amoving Fellows of a College 
on Suggeſtion, they had not = 
the Oath to the King. 
Nor to the lnquiry Jury of Clithers, 
_ to preſent one to be a Freeman. 239 
Nor for reſtoring an Alderman who 
had abſented himfelf from the Cor- 
poration. 197 
Nor for enforcing the Spiritual Court 


to grant Adminiſtration according 
as 


to their Sentence. 
Nor to the Eccleſialtical Court to grant 
an Adminiſtration where a Will is 
in Queſtion. 454 
Qu ere, if it lies to a Town-Clerk to 
deliver the Corporation-Books. 102 
Or if it lies to compell Pariſhioners to 
make 2 Rate to reimburce one on 
whom Pariſh 1flu:s are levied, &c. 


257 


See a Mandamns to reſtore nine Com- 


mon Council Men of Cheſter, &c. 
214 
But quaſh'd, becauſe there ought to 
have been ſeveral Writs. 307, 308 
To whom a Man1ammns ſhall be lirefted, 
Vide 41, 102, 213 


327, 422. 


Neon eſt heres vi vent ir. 


By whom it is to be return d. Vide 

47, &c. 

Deere, if the Return thereof by a Cor- 
poration is to be under the Hand 
and Seal of the Mayor, &c. or un- 
der the Common Seal. Vide 41, 

42, 279, 24, 422 

On a Mandamus return'd Cauſe ney 

be ſhewn, tho' the Writ does not 

concl ade, vel cauſam nobis ſigmi fices. 


An Action for à falſe Return of 4 
damus ought to be in B. R. 400 

Quere, If Judgment be given on a 
Demurrer, whether a peremptory 

| Mandamns lies. Ibid, 

After what Trial a peremptory Mau- 
damns lies. Vide 213. 

On a Mandanins to a Corporation the 
particular Defaulters are to be at- 
tach d. 327. Vide 213. 

See an Attachment for not returning 
a firſt Mandan, 234 


Marriage. 3 
An inceſtuous Marriage of his Baſtard 
Daughter. 200. Vide 356, 360. 


Barlholl of B. R. »5e Office, and p. 3. 
Maſter and Servant. 


Where the Maſter ſhall be chargeable 


for the Act of the Servant. Lide 
117, 118, 451. 
The Maſter may have an Action for 


inveigling away his Servant. 117 
Vide 354. 
See alſo Tit. Apprentices, 
Aſiſa eit feſt Paris, 63 
a el feſtinum remedinnns. 3 
Certum eſt quod certum reddi pvteſt. 
44 


Quilibet poteſt renunt are 158 pro ſe in- 
troducſo. 23 


153, 155 
B b b b 2 
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E. 


Valeat quantum valere poteſt. 172 
Conte mporanda expoſitio eff ot ima. 210 
'Tis the Duty of Judges to ſuppreſs 
new Inventions. 22 
Placitum eſt nomen colle;/ruum. 239 
Oportet quod certa res deducatur in judi- 
cium. 240 
Ignorantia Juris non excuſat. 269 
Lex & conſuctudo Parliamenti eſt lex 
terre. | „ 
Fx fatto cognito) Jus oritur. 286 
Obi jus eft vagum aut incognit um, mi- 


ſera et ſervitus. 278 
Int us exiſtens prohibet alienum. 280 
Communis error facit j as. 321, 342 


Qui per alium facit, facit per ſe. 294 


Nui ex damnato coitu naſcuntur inter lis 


beros non computantur. 356 
Quando aliquid prohibetur, probibet us, 
id per quod, &c. 363 


Jus accreſcendi inter Mercatores locum 
von habet. 474 
Conveniens eff quod fiat unica taxatio 


dampnorum. 353 
Medietas Lingue. 
Wherever a Medietas linguæ is to be 


| had, a ſpecial Jury ought to be re- 
turn'd. 20 


Melius inquirendum, Vide Fclo de ſe. 


Merchants, &c. 


The Part-owners of a Ship may have 
Trover for the Ship. 366, 367 


Where Goods are damnified in a Ship, 


an Action lies either againſt the 
Maſter or the Part-owners. 117,118 
But one Part-owner is not ſueable 
without the others, for all muſt be 

. Joined. „ 


See an Expoſition of the Rule, Jus 


caccrt ſcendi inter Mercatores locum non 

habet. 474 

And Quere, if the Survivor and the 

Executor of him who dics, may 
"ll 


join, or be join d in ſuch Actions, 

_ 

Where a Factor ſhall have an Action 
for his Factorage, or not. 329 
Where Detinue lies for Gods for- 
ſeited by the Navigatiog- Act be- 
fore Information or Seizure. 261 
The King cannot ſtay a Ship or lay 
an Imbargo in Time of Peace. 216 


Action lies for ſuing in the Admi- 


ralty to ſtay a Ship bound to the 
Eaſt Indies. 215 
P, racy adjudg'd to be within the 
Words (Danger of the Seas) 56 


The Drawer of a Bill of Exchange 


can't plead, He is no Merchant. 45, 


3 + 


2uzre, If a Recovery (without Satis. 
fattion)by the laſt Indorſee againſt 
the Drawer, be a Bar to an Action 
againſt the firſt Indorſer. 4, 32. 33 
Declaration that J. S. per notam ſive 
billam ſecundum conſuetud mercator 
promiſed to pay 60 Guineas, if the 
Plaintiff ſnould be married within 
two Months; not good. 227 


The Drawer of a foreign Bill is liable 


without any Notice to the Drawee. 
451. Vide 376. 

Indebitatus aſſump lies againſt the 
Drawer of a Bill after 'tis prote- 
ſted. . . 

How the Acceptance of a Bill may be 
qualified. „ 

Any Under-writing of a Bill is a ſuf- 

ficient Acceptance. 401 

If freſh Suit be againſt the Acceptor, 
Reſort may be to the Drawer at any 

Time. 384 

A Plaint on two Bills in the Port- 
mote Court of Cheſter pleaded to 
Caſe on Bill of Exchange in B. R. 

7 

Where in Caſe againſt the 4. 
on a ſpecial Promiſe an Acquittal 
of the Defendant ſhall be no Bar 
to another Action againſt the 
Drawer on the Promiſe in Law. 376 

Where 
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Where a Bill is payable to J. S or 
Bearer, the Brarer cannot maintain 
an Action thereon. 466 
Secus where the Bill is payable to 
J. Lor Order. | Ibid. 

Where a Bill is payable to J. S. (not 
ſaying or Order, &c.) and J. &. aſ- 
ſignes it Quære, if an Action is 
maintainable againſt J. S. 175 


See a Merchants Apprentice draws a 


Bill and charges the Maſter. 450 
A Bill of Exchange does not make 


Bona Notab where the Bill 1s but 


where the Debtor reſides. 392 
See a Bill of Exchange pleaded in 

Diſcharges of a Debt on Bond. 1 9g 
See alſo Tir. Bills of Exchange and 

Monopolies, and Pa. 4 and 32. 


NYiſnomer. 


A Verdict, That Robert the Defendant 
ſeald the Obligation by the Name 
of John, and Judgment for the 
Plaintiff, „ 
Quære, If one outlaw'd for Treaſon 
by the Name of Knight can plead 
a Pardon by that of Baronet. 65, 18 
Of miſtaking the Plaintiff's Name for 
the Defendant's, in pleading the 
Stat. of Limitations. 45 
Jermin for Jermy pleaded in Abate- 
ment, but held cured by Appea- 
rance. 10 
Sms for Symons pleaded in — 
88 50 
Robert for Richard in à Declaration 
amended. 287 
dee alſo Tit. Abatement and Amend⸗ 
ment, and Pa. 477. 


Money. 


Where Money may or ought to be 
brought into Court. Vide pa. 8. 9. 
15, 20, 29, 45, 169, 255, 264, 
299, 357 


MYonopolics. 

All Bonds in Reſtraint of Trade tend 
to Monopolies. (21; 422 

Sce the Caſe of the Merchint Adven- 
turers and Rebow. 53 to 56. 


Mortgage. 


Where a Mortgage for Years is divers 


times aſſign d over, yet the Mort- 


gagor (tho he continue in Poſſeſ- 


ſion) is no Diſſciſor. 

So tho the Deed be delivered upon 
the Land. 249 

Where a Mortgagor covenants to 
make further Aſſurance, after a De- 
fault, the Aſſurance ought to be 
abſolute; but not to releaſe his 
Equity, nor with Warranty. 318 

See allo pag. 146, 147. 


Mortuary, 
Mortuaries are due by Cuſtom only. 


166 
| Murder, &. 4p 
Vide Title Expoſition in Verbo Mur- 
drum. 
Words are not a ſufficient Provoca- 
tion to make it Manſlaughter. 406, 
| 407. &c. | 
See there divers good Caſes put of the 
Difference between Manſlaughter 
and Murder. 


| The King's Bench may bail in Caſes 


of Suſpicion of Murther. 298 


— 


Fw 


Molle pꝛotequi. 
Ouching a Nolle proſequi, Vide 


| pag. 8, 18, 23, 39, 326. 


Non compos, vide Tit. Felo de ſe, 
and Ideot. | 


Ne exeat regnum, vide 53 and A 
u 
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 Nylance. 


After a Conviction, a Writ (hall go 
to the Sheriff to abate it at his own 
Charge, 10. Vide allo Tit. Fincs. 


— — 


O. 
Obligation. 
HAT Writing amounts to an 


Obligation. Vide 87. 
Of Arbitration- Bonds. Vide 1 co, 103 


Of Bail. Bonds. 357 
Of Bonds to perform Covenants. Vide 
106, 377. 


Of Bonds in Reſtraint of Trade. 121 
Bonds in triceſimo ſecundo libris, 60 


Or ſexageſemo litr. Thid. 

Or quadringint” libr. 86 

Or ſex trigint libr. - 187 

Or oftagint' for octogint 226 

Or quadrans for quadragint 477 

Or ſefſanta for ſexaginta, 478 
are good Bonds, notwithſtanding 
the falſe Latin, &c. 


Where one by writing under Hand 


and Seal appoints a Steward to re- 


tain 104 l. out of the firſt Money, 
he ſhall receive Quere, if Debt lies 
thereon, as on a Bond. Lide 87. 
Noverint, &c. oblig. A. B. in Com pred 
Midd vigint' in quadrans libr Dat 
anno regm R. Car. 2. 1674. with a 
Condition for Payment of 20 J. 
12 3. adjudg d a good Bond for 40 l. 
and the Date being impoſſible, any 


Date may be alledged. 8 
Note, A Bond may be good, tho to 


perform void Articles, Se. 242 
Occupant. 


A Freehold veſts in a ſpecial occupant 

by Diſcent, without Entry or 

Claim. — 
2 


— 


* 


Office. 

Tenant at Will of the Office of Mar: 
ſhal of B. R. ſuffers voluntary Eſ- 
capes Quere if it be a Forfeiture ot 
the Inheritance, the Court having 
no Notice of the Setlemert of the 
Office. 95, , 97 
Quære, If the Office of Solicitor of the 


Treaſure be within the Statute 
2 Ed. 6. 


A Bond of a Deputy to account for 


the Profits of an Office, and to pay 

a Moiety to the Principal, is not 

within the ſaid Statute. 356 

See the Return of a Writ of Error by 
an Oſſicer of an inferiour Court. 285 


Ozder. 


An Order of Seſſions, that a Con- 
_ ſtable ſhall return Money aud 
Plate, G&c. good. 204 
Yet an Order that an Overſeer ſhall 
return 3 L fraudulently obtain'd, 
held ill, for he ought to be in- 
_ dicted. — - 
An Order of Seſſions may be confirm'd 
in Part and diſcharg'd in Part. 287 
See alſo Tit. Appꝛentices, Baſtards 
and Poozs Rates, Cc. 


_ Owinarp. 


The ordinary can't refuſe a Clerk quiz 
minus ſufficiens in literatura, but muſt 
ſhew the particular Cauſe certainly, 


2 39, ,240 


A malitious Outlawry may be revers d 
on Motion. 1 19 
See one outlaw'd fined tho abſent. 36 
| bed wide 77 contre. 5 


Dyer. 
In what Caſes Oyer may. be, and 


how. Lide 187. 
Pannel. 


{he 


—ͤ—ũ—w— mù . — —— — 


TAB I. 


* 1 


— 


"WM 


Pauncl. 


Prifoner for High Treaſon ought 


to have a Copy of the Pannel. 
Vide 3 and 5. 


Pardon. 


See a Pardon of Felony with a Clauſe 
for Tranſportation allowed. 
A Pardon of Murder by the Words 


ſelonicam inter fect ionem allow'd. 39 


See a Pardon of Murder allow d with- 
out a Writ of Allowance, it having 


been before allow'd at the old 


Baily. 


230 
Parliament. 


The Houſe of Commons no Court 
(of Parliament) 2uere. 19 
An Order of the Houſe of Peers, that 
one has no Right to an Earldom 
{hall not conclude him. 273 
If a Sheriff be return'd a Member to 


Parliament, he ought to ſerve not- 


withſtanding the Clauſe in the 
Writ. 


See allo Tit. Pꝛibilege. 
Peace, Vide Cuſtos Bꝛevium. 
Perjury. 


An equivocal Oath is Perjury. 
Perjury ought to be alledgd in a 
Thing material, but it it has any 
certain Relation, it ſuffices. 460, 461 
Vide Tit. Affidavit. 


Perpetuitp. 


Deviſe of a Term to A. and the Heirs 


16 


432 


Males of his Body, and if he die 


without Iſſue living B. then to C. 
this is a good Deviſe to C. on the 
Contingent ſupra. 206 
Yet an Executory Deviſe to commence 
after the Death of one without 1(- 
ſuc, is not good. 433 
A Term for Years is devis'd to A. for 
Life, Remainder to the Heirs of the 
Body of A. it was adjudg'd in Par- 
liament, that after A's Death his 


eldeſt Son ſhould take by Pur- 
chaſe. 447 


See a Deviſe to an Infant in ventre 
ſa mere, if a Son, G&c. 437 


Piracy, 


Adjudg d to be within the Words of 
a Policy, viz. Danger of the Seas, 


56, 57 
Pledges. 
Pledges of Returno Habendo in Replevin 


are liable after a Removal by Cer- 
tiorari, or by Pone. 


3 
See alſo Tit. Reple bin. 
Pleas and Pleadings. 
Placitum eſt nomen colleclivum. 520 


Pleas to be certain, z. e. to a general 
Intent. os 
Ergo Duplicity or Uncertainty in Plea- 
ding not allow'd. 239, 240 
But ſuch Duplicity ought to be ſhewn 
for Cauſe of Demurrer at Common 
Law. 64 &c. 
And per diverſas medias aſſuonationes is 
good, where tis but Inducement. 
64, 65 
And a Bankruptcy may be pleaded ad 
onmes Intent iones ſeparal Statutor'. 1 06 
Yet an ill Inducement to a Traverſe 
may vitiate the Plea. 245, 321 
Where there are divers Matters a!- 
ledg'd in one Record, tis ſufficient 
to plead to any one of them, with 
inter al. 253 
Cccc But 
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But where 40 Acres are recovered, 
one cant plead a Recovery of 20 
Acres, but of 40 Acres, whereot 
the :o Acres are Parcel. 253 

Where an Adminiſtrator pleads ſe— 
veral Judgments in Bar, the P!2in- 
tiff may reply as to every one of 
them ſeverally, 2nd conclude to 
the Conntry. 443 

For this is an anom3lons Caſe and 

cout of the Rules of double Plead- 


ing. Ibid. 


What is traverſable in Treſp:ſs, Re- 
plevin, or Avowry. Vide 471. 


A Travers ought to be of ſuch a Part 


(or Point) which if found for the 
Defendant, deſtroys the Plaintiffs 
Action. 
A Plea ought to be according to ſuch 
Conſtruction as the Law N on 
a Conveyance. 
AS, a Recovery to Uſes of 3 B 
&c. is to be ſo pleaded. 


tus eſt werificare, where he ought 


to conclude to the Country. 86 
For this (before -, 5 Anne) was held 
Matter of Subſtance. 1b. 
Where the Plea ought to conclude 
to the Country. and where with 
hoc parat us e fi veriſicare. 
In Treſpaſs contra pacem is Matter of 
Subſtance. 158 
In Debt for an Eſcape where one does 
not conclude pront patet per Record, 
tis only Form, and the Plea is 
good. 299 
Where the Condition of an Obliga- 
tion is for Payment of three ſe- 


211 
. 


veral Sums, at three ſeveral Days, 


and the Defendant pleads Payment 
of the two firſt Sums, and that the 
third Day is not yet come, he (hall 
conclude in Bar, 483 
Where a Matter of Fact is * in 
Abatement, and the Plaintiff re- 
plies and traverſes, the Matter of 


3 


Ibid. 
An ill Concluſion vitiates a Plea. 86 


As where one concludes, Et hoc para- 


Fat he may conclude either judg- 


ment ſ ai, or quod reſpondeat 
Onuſter. a79 


Where an ill Plea in Bar ſhall be aided 


by Verdict S” 78. 579 
Ot Pleas in Bar or Abatement to an 
Avowry. 375 
In Covenant to render a true ane jult 
Account, a reach was allign' 4 
quod. non dcdit derum G juſtum Com- 
putum, and good, 42 
One may plead, puis darein continua, 
that the Plaintiff had brought a ſe- 
cond Action, and recovered, tho' 
the ſecond Action was abatable. + 357 


One cannot plead ſeveral Dilatories 
at the ſame Time. 68 


How an Outlawry is to be pleaded. 


3799 47! 


No Plea to the juriſdiction after any 


Kind of Imparlance. (Ozere) 253 


Bur one may plead to the JuriſdiHion 


without making any Defence. 319 
Time to plead in Abatement. 251 
Time to plead on a Hab Corp or At- 

tachment. 


Four Days Time to plead on a Re 
ſpond Ouſter. 
Touts temps priſt not pleadable . 
Imparltance. 334 
Where and how pleadable. 441, 443 
Tender and Refuſal no Plea in Aſ- © 
ſumpſit. 334 
See alſo Tit. Tender. 5 
See Acceptance of Feofment, Sc. in 
Satisfaction held no Plea to Debt 
on Bond. 199 
Yet a Bill of Exchange pleaded as 2c- 
cepted in Diſcharge of a Debt on 
Bond allowd. 19. Vide 444. 


Pooꝛs Rates and Þoo2s Settlement. 


A Mandamus may be granted for 
making or for ſigning Poors Rates 
Vide 342, 478, 479, 483. 

Of Perſons ſuing as Panpers. J. 6 


An 
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An Order for rating an adjacent Pa- 
riſh can't originally be made at the 
Seiſions, 25 

and a Poors Rate made at the Seſſions 
tho made upon an Appeal; yet if 


it does pot appear to be ſo by the 


Greer) is void. 133 


Note, An Order upon an Appeal is to 


be made at the next Seſſions. 365, 
415 
Ground-Rents or Quit-Rents are liable 

to Poors Rates, &c. 52.264 


Contribution to a poor Pariſh by an- 


other Vill, &c. may be by a groſs 
Sum yearly. 242 


— — 


Or it may be by a Charge on ſome 
particular Perſons, or upon the 
whole Pariſh. 309 
When the Juſtices confirm a Poor's 
Aſſeſſment, they cannot grant a 
Warrant to diſtrain, before a De- 
mand made i. e. in Strictneſs, Sed 
hic communis error facit jus) 342 

A Poor's Rate ought to have Regard 
ad ſtatum G. facultates rather than 
to the Pound-Rate. 478, 479 
Quære, If the Juſtices may order a 
weekly Allowance (but 'tis uſually 
done) 321 
Rating of an Occupier for his Land- 
lord towards the King's Tax is a 

| Rating of him to make a Settle- 


ment within the explanatory Act. 


28 2 
But Note the explanatory Act, as to 
Noͤtice of a Setlement held not ex- 
tendible by i. 10 
Alſo a Certificate of a Setlement ſig- 
nified nothing before the new Sta- 
tute, 292, 293 
'Tis fit that a poor Perſon ſhould have 
Notice and be heard before his Re- 
moval; but this is not abſolutely 
neceſſary. 478, 479 

If a poor Perſon has been reliev d 
ſeveral! Years, the Juſtices may 
preſume Notice in Writing; 
tis only Evidence thereof. / 3d: 382 


but 


An Order for Removal, &. ouglit to 
be made on the Complaint ot the 


Church-wardens, Gs. 4.2% 
It "_ alſo to be by two Juſtices 
( Buoru uns) 285, 4 


And to ſtate the Fact, but not the 
Law. 286 

And it ought to appear therein, that 
the poor Perſon did not rent 10 J. 
per ann . 200, 400 

Yet tis held to be ſufficient, if it ſays 
either That he did not rent 10 /. 


or that he is likely to become 
chargeable. Vide 339, 354. 


An Order for Removal to the Place 
of laſt Setlement (as they are cre- 
dible inform d) is ill. 413 

And an Order for Removal of 4. B. 
and C. with their Wives and 
Children is too uncertain. 478, 479 

If a poor Child be brought from A. 
to B. without legal Authority, it 

may be ſent back to A. tho' it was 
not ſetled there. 364 

But if the Order concludes, There to 
be provided for according to Law, K 
may be quaſh'd. 37 

H. and his Wife being ſctled at * 
came clandeſtinly into B. where 
they have a Child born, H. dies in 
the King's Service; Quere where 

the Child ſhall be maintain d. 580 

A poor Perſon landing from Holland, 
2 be remov'd to the Place of 


his Landing (this | is Caſus omiſſus ) 


287 
Where a Woman & her Children are 
reliev'd by the Pariſh, if a Man of 
another Pariſh marries her, yet the 
Children ſhall not be remov'd » 
the Father in Law. 208, Vide 4 
A Woman was remov'd by otter 
from A. to her Husband at B. and 
upon Appeal 'twas order'd That 
the Husband and his Wife ſhould 
 bereturnd to 4. This Order was 
qnaſh'd quoad the Husband. 227 


Alſo 


— OT 


another, 264, 372, 478 
And an Order on Appeal ought to be 
made at the next general Quarter) 
Selſions. 365, 418 
One was indicted at the Seſſions for 
Non- performance of an Order of 
Seſſions for maintaining his Son's 
Wife; but 'twas quaſhd, becauſe 
not ſaid ad general quarterial Sef- 
ſion, Cc. 418 


Note, the Seſſions can only affirm or 
reverſe an Order, but not remove 


to a new Place of Setlement. 285, 

. 286, 396 

If a poor Man be removd from A. 
to B. he can't be removed from B. 
to C. before Appeal. 218, 553 
But if they remove him to C, and C. 
appeals, and the Order is afirm a 


at the Seſſions, C. is concluded. 227 


A poor Man is remov'd from A. in 
Com' F. to B. in Com G. and on 
Appeal to the Seſſions of Com' F. 
the Order is revers'd. Now, two 
Juſtices of Com' G. may remove 

him to A. again. 401 

A Servant well ſetled with a Miſter 


who is removable, cannot be re- 


mov'd with the Maſter, but the 
Maſter may complain on the Re- 
tainer. 
Qucre, If Retainer of a Servant for a 
Year with a Service for 40 Days 


only, made a Settlement by the 


Stat. 3 & 4 V. &. AM. before 8 & 9 
W. z. 
dee an Order of Szſhons for Servants 
Wages quaſh'd in Tit. Labourers. 
See allo Tit. Seſſions. Bs, 


A Poſtea loſt may be renewed. Vide 


285. 


Pꝛerogatibe. | 

The King can't licenſe a Nuſance, or a 
Thing malum in ſe. 19 

3 


Lid. 


1 


Alſo an Order may be revers'd, quoad 
one Perſon, and confirmd quoad 
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Nor grant the Privilege of a {ole 
Trade, z. e erect a Monopoly. Vide 
53 to 56. 
Nor reſtrain a Ship from trading (or 
lay an Embargo) in Time of Veace. 
215, 216 
Nor charge the Revenue of the Ex- 
ciſe, Cc, with a Rent or Sum (i. e. 
beyond his own Life) 271, 272, 272 
But he may grant the Office of a 
Searcher of a Port for Life after 
the Death, &c. of Tenant at Wi!l. 
2 36 
He may impreſs Seamen in Time of 
War, but he ought not to impri- 
ſon them. 145 
He may preſent to a Church void by 
Ceſſion, i e. when the Incumbent 
is made a Biſhon. 300 
Qusære. If the Cattle of a Stranger may 
Le ſeiz'd and ſold for the King on 
Levari jac after Outlawry. 435, 436 
Quære the King's Power ot diſpenſing 
with the ſacramental Text and pe- 
nal Laws. 20, 22, 23 


Priſoners, Vide Habeas Coꝛpus. 


and Pag. 2. 26. & 209. 
Paivilege. 


Privilege of Parliament does not ex- 
478, 479 


tend to Breaches of the Peace. 49 
Attorneys Clerks are not to be pri- 
vileged. Nor Attorneys them- 
ſelves when ſued jointly with other 
Perſons. 55 


An Attorney of C. B. ſnall have Pri- 


vilege in Debt qui tam; ſecus on an 
Information. 319 
Ozere, If one, who has left the Uni- 
verſity, ſhall have the Privilege 
thereof for what he did as Proctor 
there. 179 


JNocedendo and Pꝛocedendo ad Ju⸗ 
dictum, Vide Pag. 12 Kc. 
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Prohibition. 


It hes to the Conſiſtory Court to ſtay 
a Suit there by Libel for a Matter 
indictable at Common Law. 71 

So to the Eccleſiaſtical Court to ſtay 
the Examination of the Validity 
of a Marriage after an Indi:tment 
againſt the Husband for marrying 


two Wives, and Verdict and Judg- 


So. on a Suit there, for annulling 2 


Marriage as inceſtuous after the 
Death of one of the Parties. 200 
Vide 356, 360. 


ment thereu pon. 72 


do on a Libel there, for Incontinency 


and getting a Baſtard Child (i e. as 
to the Baſtard Child) 204 


So on a Libel there, for locking up a 


Chappel, where the Parſon had a 


Grant of 10 J. per ann for reading 


Prayers there. 93 
So on a Suit there, for repairing A 
Pariſh-Church, where the Party 
was chargeable to repair a Cha- 
pel which had Parochial Rights. 


132, 148 
So to ſtay Suit as to an Examination 


relating to the Office of Maſter of 


a Free- ſchool, he having been once 
licens'd. 324 


So to ſtay a Suit in the Arches for 


removing a Chancellor as not qua- 


lified, he having been allow'd, Oc. 


305 
It lies to the Chancery Court of the 
Cinque Ports to (tay a Suit there 
for Diſcovery of a Cuſtom. 261 
So to a Chancery Court in Wales to 
ſtay a Suit there againſt one who 
lives out of their Juriſdiction, tho' 
the Bill was for Diſcovery of a 
Deed which concernd Lands with- 
in their Juriſdiction. 469 
So to the Cod t of Admiralty on a 


Suit there for a Stipulation made 
at Land. 109, 110 


So to the Court of Admiralty, where 
it has not original Juriſdiction, 
altho' a Queſtion ariſes, which is 
proper ior their Conuzance. Secs 
where it has original JuriſdiQion, | 
tho a Queltion ariſes not proper 
for them. 462 

It lies after Sentence in the Eccleſiay 
ſtical Court, where the Matter is 
not conuſable there, although you 
have allow'd their Juriſdi&tion by 
Pleading, &c. 254, 463 

Note, A Prohibition granted before 
8 but delivered aſter, is a 
Prohibition after Sentence. 448 


It lies after Sentence on a Suit there 


for theſe Words, viz. Mr. N. is 4 
Rogue and 4 Doe, and will nevir be 
good till three Foot under Ground, 
and | had rather my Son ſhould make 
Hay on a Sunday, than her Mr. N 
preach, &c. 5 ; 
Where it lies to the Spiritual Court 
after Sentence, and where not. 
Vide 254, 448 
But it does not lie to the Admiralty 
on a Suit there for Seamens Wages. 
71 
Nor to ſtay a suit there againſt the 
Maſter of a Ship who had hypo- 
thecated it for neceſſary Repairs, 
Ge. 135 
Nor to ſtay a Suit there for the Cap- 
tion of a Ship on the Sea, altho' 
the Converſion was on the Land. 
44 
Sed Quære, Whether it ought to 5 
pear on the Libel, that the Caption 
was ſuper altum mare, where the 
Defendant ſhews it by his Anſwer, 
462 
Cuære, Where a Prohibition lies to 
the Eccleſiaſtical Court on the Stat. 
of Diſtributions. Vide 15, 16. 
Quære, If it lie; to that Court where 
they refuſe Proof of Payment of 
A Legacy by one Witneſs. 160 


Dddd Quære, 
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Quere, If it lies to (tay a Suit in that 
Court for a Mortuary. 166 
Quere, If it lies to ſtay a Suit there 
for Proctors Fees. 237 

It does not lie to the Spiritual Court 
to ſtay the Probate of a XVill 
which concerns Lands. 46, 179 
Nor to ſtay a Suit there for marrying 
one's Siſters Baſtard Daughter. 356 
Nor to ſtay a Suit for not providing 
Communion-Wine at Eaſter, on a 
Suggeſtion that the Parſon ought 
to do it. 0 
Nor where the Biſhop libels for an 
Annuity, &c. before his own Com- 
miſſary. | 131 
Vote an Annuity may be ſuable in 
the Eccleſiaſtical Court. 131 
Nor for citing one out of the Diocele 
aſter Plea pleaded. 105, 106 

JöÜöÄ 

Nor on a Suggeſtion That a Hundred 
dougght to be diſcharg'd of Herbage 
or other Tythes by Cuſtom. Vide 
493, 404 

Nor for Words ſpoken of the Wife 
to the Husband, viz. She is a drun- 
ken, cheating, forſworn Jade. 37 
Nor for calling a Man Cuchold, tho 


averr'd that it ſignifies his Wife is 


„ 311 
Nor for calling one Rogue, Raſcal, 
N boremaſter, and Son of an old 


damn'd perjur'd affidavit Bitch. 226 


Nor for ſaying, He is a Whoremaſter, 
— hath had, and now hath a Ba- 
ſtard. 


ving the Suggeſtion, it does not lie 
on the ſame Libel. 63 


The Spiritual Court cannot try a Mo- 


dus, except it be on a Payment or 

no Payment. 
Juriſdiction of the Spiritual Court is 

not local quoad the Cauſe of the 

Action, but Reſidency of the Per- 
- Jon. 105, 106 
He, who occupies Lands in another 
2 


Diocczle, is an Inhabitant there. and 
chargeable to Church-Ornzments, 
ec. 
Where ſeveral join in a Suggeſtion, 
the Prol:ibition ſhall be joint, bur 
the Declaration ſcveral. 447 
Sce a Prohibition canſa jaTitationis 
maritaen. 72 
Note. No Coſts are allow'd in a Po- 
 hibition, 8 


132 


2 


Quo Warranto. 


W Here a ſecond Imparlance may 


be therein. J ide 12. 
Of giving judgment therein where 
 Libertics are (eiz'd, &c. 19 


See alſo Pa. 269, and Tit. Mandamus. 


434 
Alſo after a Conſultation for not pro- 


247 


1 


Recognizance. 


Recognizance taken before a 
Juſtice of Peace, and forfeited, 
and then remov'd into B. R. can't 
be eſtreated. 3 
But on a Recognizance in B. R. a Sci 
fac lies there before tis eſtreated 
into the Exchequer. 385 
Where two Statutes (or Recogni- 
zances) acknowledged at ſeveral 
times are extended, the Conuzee of 
the latter Statute hath a reverſional 
Intereſt, wherein the Elder may be 
merged. Vide 77 to 82. 


See alſo Tit. Supplicavit. 


Reco- 
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Recovery. 


A common Recovery is good, if there 


be any Tenant to the Precipe be- 
tore Judgment. 425 


Remainders, &c. 

Where a Reverſion in Fee paſſes by 
Leviſe of the remaining Part of 
my Eſtate. 93, 94 

How a contingent Remainder differs 
from an executory Deviſe. 

An Eſtate for Vears cannot ſupport a 

contingent Remainder. 25 4. qr. 312 


A Uſe limited to the Husband for 


Life-Remainder to the Wife for 
Life-Remainder to all the Iſſues fe- 
male of their Bodies, and to the 
Heirs males of the Bodies of ſuch 
iſſues female, they have Iſſue a 
Daughter, the Remainder is at- 
tach d in her, but may be diveſted 


by the Birth of another Daughter 


afterwards, i. e. for a Moiety. 467 


So a Limitation to the Uſes of ſe- 


veral in Remainder is good to the 
laſt, tho veſted in the former, be- 
fore the laſt had a Capacity to 
take. F 
dee alſo Tit. Perpetuity. 


Rent. 


Rent may be diftrein'd for by Tenant | 
at Will. „ 255 


) 

The Aſſignee of a Leaſe is diſcharg d 
of the Rent by an Aſſignement over 
without Notice. 192 

If a Man demiſes 4. and B. for ſo 
much Rent, and hath nothing in 
A. the whole Rent ſhall iſſue out 
of B. Vide 238, in pede. 

Tenant for Life makes a Leaſe reſer- 
ving Rent, and dies ſome Time be. 
fore the Rent-day is come, the Te- 

nant may detain the Rent, and yet 
a ſmall Matter will make him Te- 
nant at Will of the Reverſton. 255 


2 


252 


— 


A Rent granted with a Covenant, 
that it ſhall be for ever paid free 
from all Taxes ; Quære, if this ſhall 
extend to Parliamentary Taxes. 

: 424, 466 

See the Conſtruction of a Covenant 
to pay Rent free from Taxes, A(- 
ſeſſments, &. 211 

See alſo Tit. Tender. 


Requeſt and Demand, vide 361. 


Replcvin. 
Pledges are to be therein, whether it 
be by Writ or Plaint. 1, 2 
And the Pledges are liable after Re- 
moval by Certiorari or Pone. Il id. 
The Sheriff uſually takes an Obliga- 
tion to proſecute and to make a 
Return, which is inſtead of Pledges 
and the better Way. 228 
Where a Plea in Abatement goes to 
the Point of the Action, there needs 
no Avowry to have a Return. 196 


But in all other Caſes on Pleas in 


Abatement, there ought to be an 
Avowry to have a Return. 33; 
If the Sheriff cannot find the Cattle, 

he will return an Elorgatus of 

_ Courſe. 306, 307 
Where the original Seiſin ſhall be 
travers'd in a Replevin. 230 

In a Homine replegiando, if the Sheriff 
returns Elongavit, and a Capias in 

Mithervam Iſſues, if the Defendant 

will plead Non cepit, a Super ſedeat 

ſhall be awarded to the Withernam. 


200, 201 
And then he (hall not gage Deliver- 
ance. 306, 307 


And Note, A Capias in Withernam can 
iſſue but into one County at once. 
28 

See allo Tit. Pledges. 


Reſcoys and Return. 
The Sheriff's Return of a Reſcous ſhall 
not be travers d. 295 
Motion 
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Motion for a Sheriff to return his 

Writ. 25. Vid 12, 141. 

The Sheriff's Return cannot be falſi- 
fied by Aff davits. 255 

Where 3n ill Return ſhall be aided 
by Appearance; & econtra. 293, 


Riot. 


More than two muſt be to make a 
Riot, yet two only may be in- 
dicted. 49 

The Sheriff need not be preſent at 
the Inquiſition of a Riot, except it 

be on his own View. And the 

Inquiſition is good, tho' after the 
Month. = 423 

How a Conviction thereof is to be 
made either on the View, or In- 
quiſition. 173 


Robbery, 
In an Agon againſt the Hundred, 


the Robbery need not be averr d 
to be in the High Way, or in the 


Day-time. Vide 150. Ls 


A Servant robb'd of his Maſters Mo- 
ney may bring the Action in his 
own Name. 


8. 


Scire facias. | 


Scire fac is an Action. Vid. 455 
A Scire fac lies againſt the 
Pledges in Replevin by Plaint, af- 
ter Elongavit return'd. I 
A Sci fac lies in B. R. upon a Re- 
cognizance remov'd out of C. B. 
199 
Execution of a Judgment in Eject- 
5 


A Sci? fac ought to be to the Ter- 


263 


nnn... 


ment ought not to be after the 
Tear, without a &i fac. 250 
In a Sci' fac againſt Tertenants, &. 
one may be ſummon'd by a kent 
liable to a ſodgment. 185 
But the Summons ought to be uron 
the Land. [bid. 
On a &ci' fac againſt Tertenants, one 
of them ought not to anſwer, till 
the others are warned. 282, 283 
Tho' if he docs anſwer, he may have 
an Audita Qverela, viz. not to avoid 
the Extent, but to have Contribu- 
tion. Ibid. 
Judgment againſt a Feme ſole, who 
after marries, a Sci fac iſſues againſt 
the Husband and Wife, and ſhe 
dies, a new Sci fact well lies a- 
gainſt the Husband after her Death. 

„ 10 
So a Sci fac lies for the forviving 
Husband, where a Debt was at- 

tach'd in him by a Judgment, had 

on a Sci fac in the Wife's Life. 
455 


tenant on a Wit of Error of a 
Fine, but this is the Courſe and 
Caution of the Court, and not of 
Neceſlity. 


ag 7 318 
Where a Sci fac ſhall be joint, and 


where ſeveral. 397, 398 
Error Coram vobis is no Plea to a 
Judgment on a Sci fac. 12 


Nor Error in Cam Scac. 


3894 
See alſo Tit. Retognizance. 
Seiſin. 


Where the original Seiſin ſhall be 
travers d in a Replevin. 230 

Of Seiſins and Diſſeiſins. Vide pag. 8. 
146, Ge. Sik 


Seſſions. 


The Quarter Seſſions may try the 
ſame 


— 
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{ame Seſſion that Iſſue is joined if 
there be 15 Days for Return of the 
Venire. 235 
In Corporations they rarely hold 
their Seſſions quaterly, but as they 
have Occaſion, per Eyres. 7. 286 
The Seſhons may puniſh an Over- 
ſeer by Indictment for Fraud in his 
Accounts, but not by ordering 
him to return the Money, &. 
75 
Where ag Appeal lies at the . 
Quarte . Seſſions, if it be receiv d 


and lodg'd there, tis ſufficient. 365, 
418 


Alſo an Appeal to the next Quarter- 
Seſſions after Notice is good, but it 
ought to appear ſo in the Order, 
and that the Appellant had no 
Notice of the intervenir g Seſſions. 

. 218, 418 

Where a Statute gives Authority to 
two Juſtices of Peace without Ap- 
peal, it may be excuted at the Seſ- 

ſions. | | 374 

The Seffions may be held by Cuſtom 

at other Times than the Statute ap- 


points, es 420 
One cannot be indicted at the Seſſions 
for Petty Treaſon. 405 


See alſo Appꝛentices, Pooꝛ, &c. 
Sheriff, ſce Reſcous and Return. 


Simon, Vide 134, 205, 394. 


Slander of a Juſtice of Peace in the 
Execution of his Office indictable, 


or Information lies. Vide 46, 65, 
55 66 
As calling him Buffle- headed Fellow, 
ie norant Tellom, and has not done 
Juſtice, c. Tbid. ibid. 
And per Ch. J. all Actions ſor ſlan- 
dring a juſtice of Peace in his Of- 


tice may be turn d into Indictment :. 
46, quere 13. 

And per quoſdam, an Information lies 
for Words of a Juſtice, where an 
Action will not. 66 

Quere, If Action lies for Words of a 
Juſtice, Rogue and buſy Knave jor 
ſearching after him and other honeſt 
Men of his Sort, and he would make 
him give Satis action for plundering 
him. 72 

Action lies for theſe Words, You are 
a Rogue, and robb'd the Hockley 
Butcher, &c. 247 

So for, Jon are a Rogue, and broke open 
a Shop at Oxford, and your Grand- 
father brought over 3ol. to make it 
up. 232 

So for, Lon are a Break lock, and a Pick- 
lock, and keep Piſtols in your Houſe, 
and J will arraign you and have you 
whipp'd, &c. for it. by. - 

So for ſaying of a Merchant, He i- 
4 pitiful Fellow, and not able to pay 
his Debts, without a ſpecial Signi- 
fication or Damage. 292 


«ere, For ſaying of a Carpenter, He 


is a broken Fellow and Run-away : 
The Court divided, but it ſeems 
ationable. 74 
Ounere, For ſaying of a Farmer, He 
ows more than he is worth, and is 
broke. 3 28 
It lies not for a Butcher (on a Collo- 
quium of him and the Quarter of 

a Cow) The Cow, of which this is 
Part, dyd of Calving, per quod he 
loſt his Cuſtomers. Quære. 161 
But if laid, That he had expos'd the 
Quarter, & r. to Sale, and by Rea- 
ſon of thoſe Words loſt the Sale 
thereof, Action lies. 161 
It lies not for ſaying, You are 4 
Witch, and I will make you ſuffer 
for a Witch, 246 
Nor for calling a Man Cuchold, nor 
for calling a Woman Whore, with- 
Eee e out 
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out a ſpecial Damage. Sure, 26, 
28, 29 

Nor for ſaying, She hath had a Baſtard, 
without ſhewing ſome temporal 
Loſs, as Marriage, &c. Vide ibid. 
and 391, 392. 

But the Word Ihore is actionable in 
London by Cuſtom, and after a 
Habeas Corpus a Procedendo was 
granted. 138, 139 

But it ought to appear to be in Lon. 
don, by the Declaration return d, 
and if remov'd before Declaration, 
quzre, if not by Affidavit. 


in laying Actions of Slander. 72, 
| 460, 461 
See alſo Tit. Pꝛohibition. 


- Statutes, 02 Ads of Parliament. 


A Statute may be to diſſolve a Mar- 
riage, had after the firſt Day of 
the Seſhon. 413 
The Word May intends Shall in a 
Statute. 220 
Ihe Statute of Glouceſter is penal, 

yet favour'd in Law. 78 
A Leaſe barr'd by Statute is no Evi- 

_ dence. (quere ) 61 


A Stat. pleaded to Action of Caſe by 


Aſſignees of Commiſſioners of 
Bankrupts. | 70 
So to an Action on a Bill of Ex- 
change. 190 


Statutes Merchants, and Staple, 
vide Tit. Recognitzance. 


Steward. 


A Steward of a Court Leet (except 
Steward by Patent) can't hold a 
Court without Diredion from the 
Lord. 

Summons. 


Summons and Severance, vide 95. 
2 


„ 
See the Force and Uſe of an Innuendo, 


= nalty. (Quere.) 


If in Indebitat afſi 


285 


A Summons may be for a Rent, viz. 
upon the Land. 1.46 
See alſo Tit, Scire fac and Pag. 326. 


Supecrſcdcas, vide Erro. 


Supplicavit. 


How a Supplicavit is to be moved for. 
N. B. =" 
On a Supplicavit the Party ought to 
giveBond to the Sheriff for his Ap- 
pearance in B. R. and on his Ap- 
pPearance is to enter into a Recog- 
nizance. 8 427 


I. 
Taxes, vide Rent, 


Tenants in Common, vide Jotn- 


Tender. 


W Here ſemper paratus or Tender 
muſt be pleaded. 441 
In Debt for Rent Tender after Im- 
parlance is a good Plea. 50 
Yet Tender is not material in any 
Thing, but where there is a Pe- 
Ergo Tender and Refuſal is no Plea 
in Aſſumpſit. Ibid. 
mp the Defendant 
pleads a Tender and Refuſal with 
Touts temps apres &. uncore priſe. 
Quere of this Plea, for it does not 
anſwer to the Time between the 
Promile and the Tender. 443, 444 
Of pleading Touts temps priſt. Vide 
ibid. and 334, 441 & 433. 


Time. 
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Time. 


Iwelve Months ſhall be taken for 


Lunar Months. 439 
Where the Time is not material, yet 
if it be laid after the Action brought, 
the Judgment ſhall be arreſted ; ſe- 
cus of a Time impoſſible, as 30 Fe- 
bruar, &c. 442, 443 


Toll. 


It ought to import a Recompence, or 
elſe it muſt be expreſly ſhewn to 
be ſo. — 287 


Trade. 


All Cheats and Abuſes of Tradeſmen 
are indictable. 
Bond with Condition not to buy 
Sheeps Trotters of any Perſon, the 
Obligee bought of adjudg d ill and 
tending to a Monopoly. 121, 122 
One, who was no Apprentice, can't 
employ ſuch as have been Ap- 


prentices, for he who has the Pro- 
fit exerciſes the Trade within 5 El. 


of Trades, &c. 179 


Vet uſing a Trade ſeven Years is a 
ſufficient Qualification within 5 El. 


tho' never bound Apprentice. 254, 

255 

In Indictments for uſing a Trade, 

the Trade muſt be in Latin. 212 
See alſo 286, 288. 


Treaſon. 


See a Copy of the Pannel allow'd in 
Treaſon. 2 

In what Caſes the judgment in Trea- 
ſon may be arreſted or not. 5, 6 
vide 365. 5 

An Outlawry for Treaſon ought to 
be reversd, if the Party comes in 
within the Year. 298 


18 


See one withdrew his Plea of not 
guilty, and confels'd the Fact, and 
after four Days Reſpite Judgment 


againſt him. 364 
See alſo Tit. Attainder. 


Treſpaſs. 


If 4. requeſts B. to take Goods, ec. 
tho' B. does it, yet A. is a Treſ- 
paſſor. 434 


An Officer ſhall not be made a Treſ- 


paſſor by Relation. 124 


In Treſpaſs an Officer juſtiſes by Pro- 


ceſs of inferior Court with a Tali- 
ter proceſſum. "mY 
ote, A Diverſity in a Juſtification 
between an Officer and one who 
ſets the Oſhcer at Work. 434, 435 
Battery in a Church cannot be juſti- 
fied by a Molliter manus, except by 
the Churchwardens. I 


7 
In Aſſault and Battery, if the Defen- 


dant juſtifies, and the Plaintiff re- 
plies de injuria ſua propria, he can- 
not give in Evidence a Battery at 
another Time. 8 50 
In Aſſault and Battery, if the Defen- 
dant pleads jo» Aſſault demeſy, 
the Plaintiff may ſhew it was a ju- 
ſtifiable Aſſault, and if it be pleaded 
tempore quo, there needs no Traverſe 
or Averment. 227 
Where a Juſtice of Peace commits one 
as the reputed Father of a Baſtard, 
which after appears to be no Ba- 
ſtard, an Action of Treſpaſs and 
Impriſonment lies againſt the Ju- 
(tice. oo 482 
The Perſon, at whoſe Suit one is out- 
law'd, cannot juſtify the taking 
of Goods by a Levari fac without 
ſhewing of the Outlawry or the 
Command of the Sheriffs. 469, 470 
In Treſpaſs for diverting a Water- 
Courſe, the Plaintiff need not ſhew 
Title thereto. 41, 43 


Vide 
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Vide (For taking a Horſe Damage: 
feaſant) E 
Treſpaſs for breaking his Cloſe, and 
hunting and killing ſeveral (of his) 
Coneys therein, held good. 458 
Treſpaſs lies Quare liberam piſcariams 
fregit, and piſces ſuos cepit. Vide 11, 
433, 464 
But econtra tis ill if Care piſces, Ec. 
cepit, not ſaying ſuos. bid. 464 
Quere, If it lies for carrying away lo 
many Carecſat fem. 241 
Treſpaſs lies for a Feme Inheretrix 
after her Husband's Death againſt 
a Leſſee for Years for cutting down 
Trees (excepted in the Leaſe) in 
the Husband's Life, who was not 
entitled to be Tenant by Curteſy. 
453 
Aliter if the Husband had been en- 
titled to be Tenant by Curteſy. 
: Ibid. 
And tho' the Trees are become Do- 
tards, yet that does not diveſt the 
Property of the Leſſor. bid. 
Treſpaſs Quare clauſum fregit pedibus 
ambulando, &c. & in clauſo pred 
venatus fuit (the Defendant being 
an inferior Artificer ) contra formam 
Statut the ill Concluſion vitiates 
the Declaration. 420, 421 
In Treſpaſs, the Concluſion contra pa- 
cem is Matter of Subſtance. 168 
Where one may declare in Treſpaſs 
with a ſimul cum, and where not. 
5 260 
Where a continuando in Treſpaſs ſhall 
be good or not. Vide 427, 433. 
Where the continuando is void and 
impoſſible, Damages ſhall be in- 
_ tended for the Treſpaſs only. 193, 
377 
Where Corn, (5c. are taken away on 
ſeveral Days, 'tis beſt to lay it, 
Taken, Gc. tali die & diverſis diebus 
Ovvicibus inter (talem) diem cy (talem) 
diem. ” 427 
See a Verdict pro Def. on an im- 


2 


It lies for ducent unciis argents (An- 


material iſſue in Treſpaſs ſet aſide, 
and Judgment pro Quer entred on 
the Defendant's Confeſſion of the 
Treſpaſs in his Plea. 379, 580 
Note, A judgment, &c. againſt one 
Treſpaſſor is pleadable in Bar by 
the others. 144, 145 
Treſpaſs lies for the Meſn Profits 
pending a Writ of Error in Cam 
. Sac 455, 456 
Treſpaſs by Husband and Wite laid 
ad Dampnum ipſorum, is ill. 184 


See allo Tit. Coſts and Damages. 


Trober. 


Where Trover lies after a Recovery 
in Trover for the ſame Goods. 21 
Trover lies 2gainit an Adminiſtrator. 


-.- 204 
For Goods taken, c. before the Ad- 


SS. ak 
It lies for Goods on a Contract for 
them and a Tender of the Money. 
381 


glice Plate 306 
So for ducent ponderibus medicamento- 
rum ( Anglice Drugs) Ibid. 


It lies by a ſurviving Part-owner of 


a Ship for the whole Ship. 366 


Yet it does not lie where a Ship is 


loſt by Negle& of the Maſter. 367 
But, if he had ſold itbefore the Storm, 
Trover lies, tho' he was appointed 
by the Part-owners. Ibid. 
Ozere, If Trover may be join d with 
Caſe againſt a common Carrier for 
| Loſs of Goods, Gc. 333 
Where one Defendant pleads, Non 
cul and the other a Releaſe, if it 
be ſound for the Releaſe, the Plain- 
tiff ſnall not have judgment againſt 
the other. 3 
So Trover or Treſpaſs againſt two, and 
one only found guilty. Ibid. 


A Releaſe can't be given in Evidence, 


473 
A 


but muſt be pleaded. 


The N E. 


8 


A Judgment for the Defendant, in 
Treſpaſs for the ſame Goods 1s a 
good Bar in Trover. 376 

One being to receive 100 Il. when he 
had told 50 l. thereof put it into 
a Bag, which while he was count- 
ing the other 50 l. was ſtole, he 
ſhall bear the Loſs, and not the 
Goldſmith. 475 

Money denied to be brought in in 
Trover, and note the Reaſon. 45 


* 


Truſt. 


If the Truſtee of a Term commits 


Treaſon in Strictneſs of Law, the 


King ſhall have it, but uſually he 
grants it to Ceſinyq; Truſt upon Pe- 
tition. 172 


Trial. 


On a Leaſe ſeal'd in Ejetment, no 
Judgment can be without a Trial. 
. 
Nothing triable by Iſſue is to be a. 
rected by the Court to be tried by 
| Reference. | 8 
Where Trial is to be by Reference, or 
Audita Querela. 0 
Where Trial is by Medietas linguæ, a 
ſpecial Jury muſt be return d. 20 
Coſts for not going to Trial in Eject- 
ment. 102, 419 
A Rule to ſtay Trial till Coſts paid. 
3 | 206 
Bonds and Deeds executed in one 
County tried in another. Vide 30, 
75, 84, 115 
On a Trial at Bar the Attorney com- 
mitted for not bringing in the Ve- 
mre. 303 
No nem Trial or new Writ of Inquiry 
for exceſſive Damages. 17, 170 
Vide 357 contra, and Vide a Judg- 
ment arreſt'd. 442 
In what Caſes nem Trials have been 
granted. Vide 18, 75. 


1 


Or deny'd. 14. 17, 84, 106 
Ot Notice of Trial, vide 65. 


Of Mi trials, vide 75, 84, 115. 
See alſo Tit. UAcrdif. 


Tythes. 


Tythes of Flax, &c. are minute deci- 
me. 201, 209 
Tythes of Agiſtments and Herbage 
are due of Common Right, and a 
Hundred can't be diſcharg'd of them 
by Cuſtom. 403 
But Tythe Wood is not due of Com - 
mon Right, yet payable as a cuſto- 
mary Tythe. So of Mills. 404 
In Debt for the treble Value on the 
Stat. 2 Ed. 6. where it is not ſhewn 
in the Declaration, That the De- 
fendant had not agreed with the 
Parſon; tis ill on Demurrer, but 
good after Verdict. — 3 
No Prohibition on a Libel for Tythes 
ſuggeſting a Grant by Patent, which 

is cognizable at Common Law. be- 
cauſe the Spiritual Court has Cog- 
nizance of the Principal, &*c. 29 


Yet they cannot try a Modus there, 


tho' the original Suit be for a Mo- 
dus, becauſe the Preſcription dif- 
fers. 427 
But if the Queſtion be Payment or Non- 
payment, they may proceed. Ibid. 


V. 
Gerdi. 
Lther Surplaſage, 57 
Or an ill Bar, 379 


Or a Diſcontinuance may be aided 


by Verdict. 170, 331, 363 
What Faults ſhall be aided by the 
Ffff Verdict, 


- - ———_— —— — — — — 


Verdict. Ji 149. 50, 284.426,27 
In Indeb aſſump, nil debet held a good 
Plea and lilue, after Verdict. 426 
So a Verdict therein Druod Defendens 
indebitat fuiſſet modo & forma, held 
good after Verdict, tho an 
42 

Trial in a wrong County is aided by 
Verdict, and the stat 16 and 17 
Car. 2. 9 875 472 
Where a jary are enveigled to give 
more Damages than they ought, 


tis not aided by Verdict. 357, 442 


Verdict on two Aſſumpſits, if one be 
ill, the Plaintiff cant have Judg- 
ment. 303. Vide 310. 


Where a Verdict for the Plaintiff on 


an immaterial Iſſue try d ſhall be 
ſet aſide, and Judgment given on 
the Defendant's Conſeſſion of the 
Treſpaſs in his Plea. 379, 380 
Where a Verdict in another Action 
_ of Treſpaſs againſt one of the Plain- 
tiffs may be pleaded by Way of 
Eſtoppel. 166, 167 
Cee allo Tit. Trial and Malle. 


Ucſnue. 


On the Stat. of Hue and Cry the Veſ- 
nue ſhall be de prox. Hundre do. 332 


Where the Action is in one County, 


and the juſtification in another, 
the Veſnue ought to be from the 
Place of the Juſtification. 75, 115 
vet where one has Letters Patents for 
ſole making Horizontal Mills, dated 
in Middleſex, and a Stranger makes 
one of them in Com. Staff. the 
Action lies in Middleſex 84 
For Money lent an Infant to buy Ne- 
ceſſaries, the Venue is to be where 
the Neceſſaries are bought, and not 
where the Money is lent. 483 


UAiſitoz. 


His Power. And guere, if his Sen- 
k 


The TABLE. 


— ——— — — 


tence be examinable in a colliteral 
Action. 265, 256, 267 


Ales. 


Power of Revocation of Uſes how to 
be executed. Lide 11. 

A Grant to the Son in Conſidera- 
tion of natural Affection, and alſo 
for Money, enures as a Covenant 
to ſtand ſeiz'd, &c. 190 

One in Conſideration of natural Af- 
fetion gives Grants, and confirms 
to his Neece S. to the Uſe of him- 
{elf for Life, Remainder to &. in Tail, 
this is a Covenant to ſtand ſeiz'd. 

128, 129 

A. convey's to the Uſe of his Wife for 
Life, kemainder to the Uſe of B. 
and C. and their Heirs, during the 
Life of 4. and then to the Uſe of 
the Heirs males of his Body, Re- 

mainder to the Heirs of his Body. 
Here Heirs of his Body are Words 
of Purchate. 312, 313 

When a Ule is limited to Feoffees and 
their Heirs, (be this executed or 
not) it cannot be any Uſe or Truſt 
further (than) to be executed by 
the Statute. 312, &c. 

A Uſe to the Husband for Life, Re- 
mainder to the Wife for Life, Re- 

mainder to all the Iſſues female of 
their Bodies, and they have Iſſue 
a Daughter, the Remainder is at- 
tach'd, but ſhall be diveſted by the 
Birth of another Daughter aſter- 
wards. 1 467 

Where a Deed by a Husband and 
Wife is a good Declaration of the 
Uſes of a Fine. ©4209 

If a Fine be levied at another Time, 

or by other Parties than the Deed 
of Uſes appoints, it ſeems it ſhall 
not be to the ſame Uſes, ſince the 

Stat. of Frauds. Vide ibid. 
And ſee Tit. Perpetuity and Re: 
mainder. 

Alurp. 


* 


be TABLE. 


Aſury. 


Uſury cannot be but only for Money 
lent or borrowed, and Bottomry 
Bonds are not ufuricus, 133 

A Contract to pay the principal Mo- 
ney, and a Sum for Forbearance 

(beyond the Common Intereſt ) for 
three Months, if F. S. fo long lives, 
but if J. 5. dies within the three 
Months, the whole to be loſt, &c. 
Quere if this be an uſurious Con- 
tract. 92. Vide 125. 


Utlagary, vide Treaſon. 


ä—N— — — ee — — 
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. 


cUaſte, 
les againit an Executor de ſon tort 
of a Term. 7 


Waſte for cutting Trees ſparſim in 


40 Acres, Verdict in 20 Acres, and 


no Waſte pro reſid. 113 
Ona Judgment in Waſte it need not 
appear on the Record, that the 
Jurors had the View. 113 
See a Prohibition to ſtay Waſte againſt 
a Parſon. 59 


(ill. 
See two laſt Wills, and both good, 


A Will ought to be ſubſcrib'd by 


1. e. reddendo ſingula ſingulis. 209 


An Infant of tourteen, may make a 


Will of perſonal Goods. 50 
One may make his Will, and yet die 
inteſtate, i. e. where no Executor 


appointed. 20 
A latter Will (not appearing) cannot 
revoke a former. 90, 91 


A Will void ab initio (as for Infan- 
cy, Gc.) cannot be made good by 
a ſubſequent AQ, —_— 
Nor a good Will revok'd by any ſub- 
ſequent Writing, unleſs that alſo 
be a good Will 156, 157 
And no Proof admitted of a Will in 
Writing, without producing the 
Will it (elf. 395 


the Witneſles in View of the Te- 
ſtator, or in ſuch a Place as (if he 
looks that Way) he may ſee them 
{ubſcribe it. 158 
See alſo Tit. Deviſes, Mandamus, 
and Perpctuity. 


_ (Witneſſes, 

Witneſſes may be examined by a 
Judge, to preſerve their Evidence. 
OREN 13 

See alſo Tit. Evidence. 


Withernam, vide Tit. Replevin. 


Tdows, vid Expoſition of Toꝛds, S c 


and Tit. Slander and Prohibition. 
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